
1 

National Park Service 
U.S. Department of the Interior 

George Washington Memorial Parkway,  
Chesapeake, and Ohio Canal National Historical Park, 
and Clara Barton Parkway 
Maryland 

RECORD OF DECISION 

I-495 & I-270 MANAGED LANES STUDY

ENVIRONMENTAL IMPACT STATEMENT 

George Washington Memorial Parkway,  

Chesapeake and Ohio Canal National Historical Park, and Clara Barton Parkway 

Maryland 

INTRODUCTION 

The Federal Highway Administration (FHWA) and the Maryland Department of Transportation State 
Highway Administration (MDOT SHA), pursuant to the National Environmental Policy Act (NEPA) and 
Council on Environmental Quality (CEQ) regulations at 40 CFR 1505.2, prepared their Final 
Environmental Impact Statement (FEIS)/Final Section 4(f) Evaluation and Record of Decision (ROD) for 
the I-495 & I-270 Managed Lanes Study (Study). The Study evaluated alternatives to address roadway 
congestion within the project area. The FHWA ROD approved the Preferred Alternative, Alternative 9 
Phase 1 South, as their Selected Alternative, which includes improvements that will construct two new 
high-occupancy toll (HOT) managed lanes in each direction along I-495 and I-270 within the Phase 1 South 
limits, also referred to as the Project in this document. The limits of Phase 1 South follow I-495 from the 
George Washington Memorial Parkway in Virginia, to west of MD 187 and along I-270 from I-495 to north 
of I-370 and on the I-270 east and west spurs. There is no action nor any proposed improvements included 
at this time on I-495 east of the I-270 east spur to MD 5. Additional detail on the Selected Alternative is 
provided in Chapter 3 of the FEIS, published on June 17, 2022, and is described in the FHWA ROD. 

The FHWA served as the lead agency and MDOT SHA was the co-lead agency and local project sponsor. 
The National Park Service (NPS) served as a cooperating agency because FHWA and MDOT SHA’s 
Selected Alternative required NPS approval for use of land from three units of the national park system: 
George Washington Memorial Parkway, Chesapeake and Ohio Canal National Historical Park, and Clara 
Barton Parkway (part of the George Washington Memorial Parkway). As a cooperating agency and in 
accordance with CEQ regulations at 40 CFR 1501.6, the NPS actively participated in the NEPA process 
for the Study.  The FHWA signed its ROD for the Study on August 25, 2022. (Attachment A). 

After consultation with FHWA and MDOT SHA and review of the FEIS and other NEPA documentation, 
the NPS, in accordance with 43 CFR 46.120, is adopting the I-495 & I-270 Managed Lanes Study FEIS 
and making its decision to authorize the use of land within the George Washington Memorial Parkway, 
Chesapeake and Ohio Canal National Historical Park, and Clara Barton Parkway as described in this ROD. 
The NPS concludes that the FEIS fulfills the requirements of NEPA and applicable implementing 
regulations (40 CFR 1500-1508) and meets the policies set forth in NPS Director’s Order 12, Conservation 
Planning, Environmental Impact Analysis and Decision-Making, and the NPS 2015 NEPA Handbook. 
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This ROD documents NPS’s decision to authorize the use of land from the George Washington Memorial 
Parkway, Chesapeake and Ohio Canal National Historical Park, and Clara Barton Parkway for the Selected 
Alternative, Alternative 9 – Phase 1 South, as described in the FEIS published on June 17, 2022, and as 
described in the FHWA ROD. That authorization will occur through an NPS Special Use Permit and a 
Highway Easement Deed. In consultation with the NPS, FHWA and MDOT SHA identified and committed 
to specific avoidance, minimization, and mitigation measures to reduce the impact of the Selected 
Alternative on the three NPS units listed above. This approval is conditional upon implementation of these 
mitigation measures and commitments relating to NPS lands and resources, as well as those listed in the 
FEIS, the FHWA’s ROD, Statement of Findings, Section 4(f) determination, and the Programmatic 
Agreement between the FHWA, MDOT SHA, NPS, Virginia State Historic Preservation Officer, the 
Maryland State Historic Preservation Officer, and the Advisory Council on Historic Preservation.  

The decision made by the NPS and documented in this ROD resulted from consultation efforts throughout 
the NEPA process, as well as the process outlined in Section 106 of the National Historic Preservation Act 
of 1966, as amended, and Section 4(f) of the U.S. Department of Transportation Act. The NPS served as a 
consulting party for the Section 106 process and as an official with jurisdiction for Section 4(f). 

This ROD includes a brief description of the Study’s purpose, need, background, the role of the NPS, the 
Selected Alternative, and other alternatives considered; a statement of the NPS decision and basis for the 
decision; impacts and measures to minimize and mitigate harm to resources; and an overview of public 
involvement and agency coordination in the decision-making process.  Attachments to this ROD include: 

• Attachment A: Federal Highway Administration’s Record of Decision 
• Attachment B: Section 106 Programmatic Agreement 
• Attachment C: Statement of Findings for Wetlands and Floodplains 
• Attachment D: Section 4(f) Determination 
• Attachment E: Determination of Non-Impairment 

PURPOSE AND NEED  

The Study purpose and need statement was developed collaboratively with other Federal, State, and local 
agencies and the public during the NEPA public scoping process, which included examination of multiple 
transportation and regional planning studies that had been conducted over the past 20 or more years and an 
analysis of the environmental and socioeconomic conditions of the region. The NPS concurred with the 
purpose and need on May 16, 2018. 

The Study purpose is to address congestion, improve trip reliability on I-495 and I-270 within the study 
limits, and enhance existing and planned multimodal mobility and connectivity. 

The needs for the Study are to: 

• Accommodate Existing Traffic and Long-Term Traffic Growth 
• Enhance Trip Reliability 
• Provide Additional Roadway Travel Choices    
• Improve Movement of Goods and Services 
• Accommodate Homeland Security 

Additional objectives of the Study were to incorporate environmentally responsible decision-making and 
to identify and utilize alternative funding sources to achieve financial viability. The NPS purpose of the I-
495 & I-270 Managed Lanes Study action is to respond to FHWA and MDOT SHA’s expressed need, as 
stated above, which would occur within lands under NPS jurisdiction.  
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BACKGROUND 

I-495 and I-270 in Maryland are the two most heavily traveled freeways in the National Capital region.  
Concerns with congestion on I-495 and I-270 and plans to accommodate anticipated future growth have 
been the subject of numerous studies conducted by the MDOT SHA, Virginia Department of Transportation 
(VDOT), and regional planning agencies for many years. These studies reflect how the Washington 
metropolitan area has continued to experience considerable growth, including a population increase of 20.1 
percent in Montgomery County between 2000 and 2020. Continued growth is anticipated as the 
Metropolitan Washington Council of Governments estimates that the population of this county will further 
increase approximately 16.3 percent between 2020 and 2045. 

The previously completed planning studies demonstrated the need in the National Capital region for a 
synergistic system of transportation solutions. None of the various analyses supported the principle that any 
individual highway or transit option could alleviate traffic congestion or accommodate anticipated future 
demand, as is best summarized in the conclusion of the 2002 Capital Beltway/Purple Line Study which 
analyzed circumferential rail corridors (approximately 42 miles) along the Capital Beltway Corridor. It was 
also recommended that studies of the highway and transit alternatives be conducted separately because 
transit operates more efficiently if it serves areas where people live and work. 

The Study was initiated in early 2018 with the publication of a Notice of Intent (NOI) to develop an 
Environmental Impact Statement followed by a formal public scoping period to determine the range of 
issues to be addressed by the Study. The Draft Environmental Impact Statement (DEIS) was published on 
July 10, 2020. A Supplemental DEIS (SDEIS) was published on October 1, 2021, to consider new 
information relative to the identification of the Preferred Alternative, Alternative 9 – Phase 1 South. The 
SDEIS refined analyses presented in the DEIS and provided new information while referencing the DEIS 
for information that remained consistent. The FEIS was published on June 17, 2022, and presented the final 
analyses completed for the Preferred Alternative, design refinements since the SDEIS, and responses to 
public and stakeholder comments on the DEIS and SDEIS. Design refinements, coordination, and 
consultation efforts over the course of the Study resulted in a Selected Alternative that significantly avoids 
and minimizes impacts to natural, cultural, and community resources compared to the DEIS Build 
Alternatives.  

The Selected Alternative for the project, as described in the FHWA and MDOT SHA FEIS and ROD, 
proposes construction activities on lands under NPS jurisdiction: within the George Washington Memorial 
Parkway, Chesapeake and Ohio Canal National Historical Park, and Clara Barton Parkway.  Descriptions 
of these resources are provided below. 

Chesapeake and Ohio Canal National Historical Park  

The Chesapeake and Ohio Canal National Historical Park is a publicly owned park and recreation area 
encompassing 19,628.10 acres. It stretches along the Potomac River from Rock Creek at Georgetown in 
Washington, DC, to Cumberland, Maryland, for 184.5 miles. Construction on the Chesapeake and Ohio 
Canal began in 1828 and concluded in 1850. The Chesapeake and Ohio Canal National Historical Park 
became a unit of the NPS as a national monument in 1961 and was then established as a national park in 
1971. 
 
The Chesapeake and Ohio Canal National Historical Park was designated to preserve and interpret the 
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19th century transportation canal and its associated scenic, natural, and cultural resources and to provide 
opportunities for education and appropriate outdoor recreation. It contains more than 1,300 historic 
structures, including one of the largest collections of 19th century canal features and buildings in the 
national park system. 
 
The Chesapeake and Ohio Canal National Historical Park was listed in the National Register of Historic 
Places (NRHP) on October 15, 1966, prior to becoming a national historical park. A supplementary 
listing under the name "Chesapeake and Ohio Canal National Historical Park" was added to the NRHP on 
February 3, 2015. The Chesapeake and Ohio Canal National Historical Park is listed in the NRHP under 
Criteria A, C, and D. In addition to 455 contributing resources previously listed in the NRHP, the 
supplemental listing added 796 contributing resources comprising 106 buildings, 175 sites, 483 structures, 
and 32 objects. 
 
George Washington Memorial Parkway  

The George Washington Memorial Parkway is a publicly owned park that extends along the Potomac 
River from I-495 to Mount Vernon in Virginia. The George Washington Memorial Parkway is a scenic 
roadway honoring the nation's first president, and it protects and preserves cultural and natural resources 
along the Potomac River below Great Falls to Mount Vernon. Features within George Washington 
Memorial Parkway include the Potomac Heritage National Scenic Trail and Turkey Run Park 
conservation area. The park boundary of George Washington Memorial Parkway extends 38.3 miles and 
comprises approximately 7,300 acres including all administrative units and features.  
 
George Washington Memorial Parkway is also a Historic District that was listed in the NRHP on June 2, 
1995. It is historically significant under Criterion B for its association with the life of George Washington 
and Criterion C for its embodiment of the distinctive characteristics of a parkway. 
 
Clara Barton Parkway  

The Clara Barton Parkway is an administrative unit of George Washington Memorial Parkway. Clara 
Barton Parkway is an extension of the scenic roadway in Maryland and preserves cultural and natural 
resources where it extends 6.6 miles along the northern shore of the Potomac River between the Naval 
Surface Warfare Center at Carderock and the Chain Bridge in Washington, DC. The historic boundary in 
Maryland comprises 96.2 acres. Though Clara Barton Parkway has a separate historic boundary in 
Maryland, it is part of the larger George Washington Memorial Parkway Historic District.  
 
SCOPE OF NPS RESPONSIBILITY 

The NPS role is to decide whether to authorize the elements of the Selective Alternative that affect lands 
within NPS jurisdiction.  These include the temporary use of land under its jurisdiction through a Special 
Use Permit for construction, and the permanent use of land under its jurisdiction through a Highway 
Easement Deed, pursuant to the authority of 23 U.S.C. 107(d), which will grant a non-exclusive easement 
to MDOT SHA for highway purposes so as to allow MDOT SHA to maintain and operate the Selected 
Alternative.  

NPS DECISION (SELECTED ACTION) 
 
The NPS will allow MDOT SHA, through an NPS Special Use Permit, to construct the Selected Alternative 
within the three NPS properties described above. Upon NPS concurrence with a Letter of Consent from 
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FHWA, the FWHA will develop and execute a non-exclusive Highway Easement Deed to MDOT SHA for 
highway purposes to allow for the operation and maintenance of structures built and developed under the 
Selected Alternative on NPS lands.  

Selected Alternative Description  

Selected Alternative outside of NPS Administered Properties - As described in the FEIS and FHWA ROD, 
the Selected Alternative consists of adding two new HOT managed lanes in each direction of I-495 from 
the George Washington Memorial Parkway to west of MD 187. The extent of work along I-495 between 
the I-270 west and east spurs is limited to west of MD 187. On I-270, the Selected Alternative consists of 
converting the one existing high-occupancy vehicle (HOV) lane in each direction to a HOT managed lane 
and adding one new HOT managed lane in each direction from I-495 to just north of I-370 and on the I-270 
east and west spurs. The HOT managed lanes would be separated from the general-purpose lanes using 
flexible delineators placed within a buffer. Transit buses and HOV 3+ vehicles would be allowed toll-free 
passage in the HOT managed lanes.  

Along I-270, the existing collector-distributor (C-D) lane separation from Montrose Road to I-370 will be 
removed as part of the proposed improvements. MDOT SHA included this proposed lane reconfiguration 
and repurposing of pavement on I-270 for the Build Alternatives in the DEIS to address the current 
imbalanced traffic utilization along the C-D Road segment and in response to public comments to keep the 
improvements within the existing pavement footprint. As a result, the amount of roadway widening along 
I-270 needed for the Selected Alternative is limited. MDOT SHA’s ongoing I-270 Innovative Congestion 
Management (ICM) project is providing a series of improvements to address mobility and safety at key 
points along I-270, which are targeted to reduce congestion at bottlenecks along the corridor in the near 
future. Elements of the ICM that will be maintained within the Selected Alternative limits include ramp 
metering, an auxiliary lane added in both directions along the I-270 west spur and I-270 mainline up to 
Montrose Road, and the addition of auxiliary lanes in both directions along I-270 between the MD 189 and 
MD 28 interchanges. 

Virginia’s 495 Express Lanes Northern Extension (495 NEXT) project would extend the existing Express 
Lanes on I-495 in Virginia by approximately three miles from the I-495 and Dulles Toll Road interchange 
to the vicinity of the American Legion Bridge (ALB). The Selected Alternative will overlap and tie-in with 
the 495 NEXT improvements on I-495 at the George Washington Memorial Parkway interchange. MDOT 
has coordinated closely with the Virginia Department of Transportation (VDOT) to refine the preliminary 
design concept to consolidate and provide compatible movements at the interchange. 

Selected Alternative within NPS Administered Properties - The Selected Alternative will require the use of 
land from the three units under NPS jurisdiction identified above: George Washington Memorial Parkway, 
Chesapeake and Ohio Canal National Historical Park, and Clara Barton Parkway. (FEIS, Chapter 5).  
MDOT SHA will implement the specific measures described in the “Minimization and Mitigation 
Measures” section of this ROD.   

Within the George Washington Memorial Parkway, the Selected Alternative includes the construction, 
operation, and future maintenance of new direct access ramps to the managed lanes on I-495; the 
installation, operation, and future maintenance of electrical conduit and permanent signage to inform the 
travelling public of toll rates and operation of the facility; resurfacing of George Washington Memorial 
Parkway for maintenance of traffic during construction; construction of a shared use path for pedestrian 
and bicycle use along the I-495 inner loop; and construction and maintenance of a retaining wall. Impacts 
are summarized in Table 1 below. The Selected Alternative will result in temporary closure of the Potomac 
Heritage National Scenic Trail within the Limits of Disturbance (LOD) during construction. A detour route, 
if determined to be necessary and feasible, will be developed by MDOT SHA and the Developer in 
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coordination with NPS, Fairfax County, and VDOT. The segment of the trail within the LOD would be 
restored on a new alignment after construction is completed, if determined to be necessary. A total of 4.4 
acres of impact will occur: 0.6 acres of permanent impacts and 3.8 acres of temporary impacts. Impacts to 
the George Washington Memorial Parkway by resource appear in Table 1. 

Table 1: Impacts to George Washington Memorial Parkway for the Selected Alternative 
Resource Permanent Temporary Total 
George Washington Memorial Parkway (acres) 0.6 3.8 4.4 
Waters (sq feet) 129 424 553 
Waters (linear feet) 5 42 47 
Wetlands (acres) 0 0 0 
Wetlands 25ft Buffer (acres) 0 0 0 
Forest Canopy (acres) 0.30 1.48 1.78 
Live Tree Impacts (#/DBHa) 76/1,113 N/A 76/1,113 
Standing Dead Tree Impacts (#/DBH) 9/113 N/A 9/113 
FEMA 100-Year Floodplain (sq feet) 881 3,714 4,595 
FIDSb (acres) 0.03 0.08 0.11 
FIDS (DNR) (acres) 0 0 0 
Rare, Threatened, and Endangered Species (# 
species impacted) 0 
aDiameter at breast height 
bForest Interior-dwelling Species’ Habitat 
 

Within the Chesapeake and Ohio Canal National Historical Park, the Selected Alternative includes 
construction of a temporary access road for vehicles, equipment, and materials needed to build the new 
ALB and remove the existing structure; reconstruction, operation, and maintenance of the I-495 northbound 
ramp to Clara Barton Parkway and the eastbound Clara Barton Parkway ramp to northbound I-495; and 
construction of a trail connection between a multi-use path on the east side of the new ALB and the C&O 
Canal towpath.  

A total of 1.0 acres of the Chesapeake and Ohio Canal National Historical Park will be converted to 
permanent transportation use and 9.1 acres will be temporarily impacted during construction but will be 
rehabilitated after the construction activities have concluded. Park resources will be affected during 
construction of the new I-495 northbound and southbound bridges over the towpath, Canal, and eastbound 
Clara Barton Parkway, and during removal of the existing structures. Study impacts to the Chesapeake and 
Ohio Canal National Historical Park by resource appear in Table 2. 

Access to the Chesapeake and Ohio Canal towpath will be maintained for pedestrian and bike traffic during 
construction and will be returned to its original condition upon completion of construction. The proposed 
construction access road would be horizontally offset from the Chesapeake and Ohio Canal towpath to 
separate pedestrian traffic from construction equipment and to minimize impacts to the historic towpath.  
Use of land on Plummers Island will be required for the new ALB substructure, including permanent use 
for three discrete, approximately 10-foot diameter pier foundations, and for temporary construction 
activities. Temporary construction activities may include efforts such as excavation, access for demolition 
of existing bridge foundation and piers adjacent to the island, and slope protection. Access to the existing 
and proposed piers is required for these activities.  

The Selected Alternative includes the expansion of the ALB within the park boundaries, increasing visual 
and physical intrusions into the setting of the park and resulting in diminishment of the setting.  Long-term 
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construction access and staging is also required, which will cause additional temporary diminishment of 
setting, feeling, and association for the duration of the construction.    

Table 2: Impacts to Chesapeake and Ohio Canal National Historical Park  
for the Selected Alternative 

Resource Permanent Temporary Total 
C&O Canal National Historical Park (acres) 1.0 9.1 10.1 
Waters (sq feet) 14 7,171 7,185 
Waters (linear feet) 11 1,094 1,118 
Wetlands (acres) 0.17 0.35 0.52 
Wetlands 25ft Buffer (acres) 0.38 0.21 0.59 
Forest Canopy (acres) 0.74 5.69 6.43 
Live Tree Impacts (#/DBH)a 815/10,148 N/A 815/10,148 
Standing Dead Tree Impacts (#/DBH) 115/1,317 N/A 115/1,317 
FEMA 100 Year Floodplain (sq feet) 33,230 293,190 326,420 
FIDSb (acres) 0.32 1.87 2.19 
FIDS (DNR) (acres) 0.38 4.71 5.09 
RTEs (# species impacted) 6 
aDiameter at breast height 
bForest Interior-dwelling Species’ Habitat 

 

Within the Clara Barton Parkway, the Selected Alternative will include construction of a temporary access 
road for construction vehicles and materials to build the new ALB, removal of the existing ALB structure, 
reconstruction and maintenance of I-495 northbound ramp to Clara Barton Parkway and the eastbound 
Clara Barton Parkway ramp to northbound I-495. A total of 1.7 acres of impacts will occur: 1.1 acres of 
permanent impacts and 0.6 acres of temporary impacts.  Study impacts to the Clara Barton Parkway by 
resource appear in Table 3. 

Table 3: Impacts to Clara Barton Parkway for the Selected Alternative 
Resource (unit) Permanent Temporary Total 
Clara Barton Parkway (acres) 1.1 0.6 1.7 
Waters (sq feet) 0 0 0 
Waters (linear feet) 0 0 0 
Wetlands (acres) 0 0 0 
Wetlands 25ft Buffer (acres) 0 0 0 
Forest Canopy (acres) 0.92 0.65 1.57 
Live Tree Impacts (#/DBH)a 270/3,429 N/A 270/3,429 
Standing Dead Tree Impacts (#/DBH) 45/569 N/A 45/569 
FEMA 100 Year Flood (sq feet) 0 0 0 
FIDSb (acres) 0 0 0 
FIDS (DNR) (acres) 0 0.01 0.01 
RTEs (# species impacted) 0 

aDiameter at breast height 
bForest Interior-dwelling Species’ Habitat 

 

All other elements of the Selected Alternative are outside of NPS jurisdiction and are described in the 
FHWA FEIS and ROD. 
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As also documented in the Study 106 Programmatic Agreement, signed June 14, 2022, the NPS will 
continue to coordinate with FHWA, MDOT SHA, and the P3 Partner regarding the design and construction 
of the Study, including minimization and mitigation measures as they are related to land under the NPS 
jurisdiction. 

ALTERNATIVES CONSIDERED  

The CEQ regulations require a ROD to “identify alternatives considered by the agency in reaching its 
decision, specifying the alternative or alternatives considered environmentally preferable.” (40 CFR 
1505.2) Through the NPS involvement in the NEPA, Section 106, and Section 4(f) processes, it considered 
multiple alternatives prior to identifying an environmentally preferable alternative in this ROD.  The 
alternatives development and screening process for the Study followed five steps to narrow the Preliminary 
Range of Alternatives under consideration to the Preferred Alternative (FEIS page 2-1). 

Preliminary Alternatives 

Fifteen Preliminary Alternatives were identified from previous studies and planning documents, input from 
the public, and input from Federal, State, and local agencies during the NEPA scoping process. The 
Preliminary Alternatives consisted of the No Build Alternative as well as alternatives that included elements 
such as Transportation Systems Management (TSM)1/Transportation Demand Management (TDM)2, 
additional general-purpose lanes, HOV lanes, priced managed lanes, C-D lanes, contraflow lanes, reversible 
lanes, and transit alternatives. Stand-alone transit options included three transit modes: heavy rail, light rail, 
and bus. Additionally, options were identified for alternatives that could be applied to either I-495 or I-270 
as well as different transit modes. Some of the alternatives included lettered options which reflect whether 
the options were exclusively applicable to I-495 or I-270 or were related to a specific transit mode. Details 
regarding these Preliminary Alternatives can be found in the FEIS (Page 2-2). 

Screened Alternatives 

The Preliminary Alternatives were evaluated by applying the screening criteria established from the Study’s 
purpose and need (as described in the FEIS, Chapter 2, Section 3), using a general, qualitative assessment 
of readily available information. An alternative was dropped from further consideration only if the available 
information demonstrated it clearly did not meet the Study’s purpose and need. Screened Alternatives were 
identified as those that met the screening criteria or required additional analysis to determine their ability 
to meet the purpose and need. 

As a result of the initial screening, seven alternatives were recommended to be advanced for further detailed 
analysis and 13 alternatives were dropped from further consideration. Alternatives 1, 5, 8, 9, 10, 13B, and 
13C were recommended for further analysis and environmental evaluation as the Screened Alternatives. 

Alternatives Retained for Detailed Study (ARDS) and Evaluated in the DEIS 

In February 2019, the Screened Alternatives were presented to the public through the Study website via 
written documentation and a video. Additional engineering, traffic, financial, and environmental analyses 
were completed and used to determine the reasonableness of the Screened Alternatives to be carried forward 

 
1 TSM are actions that improve the operation and coordination of transportation services and facilities. 
2 TDM is a variety of strategies, techniques, or incentives aimed at providing the most efficient and effective use of 
existing transportation services and facilities (e.g., rideshare and telecommuting promotion, managed lanes, 
preferential parking, road pricing, etc.). 
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as the ARDS. The Recommended ARDS included all seven Screened Alternatives. For details on this 
process see the FEIS, Section 2.4.  

Following the Cooperating Agencies’ concurrence on the ARDS, MDOT SHA and FHWA evaluated an 
additional alternative, called Alternative 9 Modified (Alternative 9M), in response to public and agency 
input. Alternative 9M consisted of a blend of Alternatives 5 and 9 with the primary difference on the top 
side of I-495 between I-270 and I-95 being the addition of one managed lane per direction instead of two 
managed lanes. Alternative 9M was evaluated and determined to be a reasonable alternative, and thus was 
included as a Build Alternative in the DEIS. NPS concurred on the Revised ARDS document on October 
28, 2019.  

Selected Alternative 

In January 2021, MDOT SHA identified Alternative 9 as the Recommended Preferred Alternative based 
on the results of traffic, engineering, financial, and environmental analyses, as well as public comment. 
However, after several months of further coordinating with agencies and stakeholders and reviewing public 
comments, FHWA and MDOT SHA identified a new Preferred Alternative: Alternative 9 – Phase 1 South. 
The agencies received many comments supporting the need to address improvements to the ALB, a major 
regional traffic bottleneck, as soon as possible; to avoid property displacements; to avoid and minimize 
public parkland impacts to the maximum extent practicable in compliance with Section 4(f) regulations; to 
coordinate with planned managed lane projects in Northern Virginia to provide a seamless regional 
managed lanes system; and to increase multi-modal transportation options in the study area.  Alternative 9 
– Phase 1 South, as documented in the SDEIS and updated in the FEIS, is the Selected Alternative discussed 
in this ROD.  The Selected Alternative is the result of over four years of extensive collaboration with the 
public, stakeholders, and agencies and incorporates significant measures to avoid, minimize, and mitigate 
environmental impacts while addressing the staggering congestion that has plagued the National Capital 
Region for decades.  

ENVIRONMENTALLY PREFERABLE ALTERNATIVE 

The NPS is required to identify the environmentally preferable alternative in its NEPA documents. 
According to CEQ implementing regulations for NEPA (43 CFR 46.30), the environmentally preferable 
alternative is the alternative that “causes the least damage to the biological and physical environment and 
best protects, preserves, and enhances historical, cultural, and natural resources.” While the Selected 
Alternative does have non-park benefits, it does not meet the definition of environmentally preferable.  The 
Selected Alternative will expand the presence of transportation infrastructure within lands under NPS 
jurisdiction that will have temporary and permanent impacts.  Therefore, the environmentally preferred 
alternative is the No Build Alternative. However, the No Build Alternative will not meet the purpose and 
need of the Study as stated above and in the FEIS. 

In comparison to the Build Alternatives presented in the DEIS, the Selected Alternative results in 
significantly fewer and less severe impacts to the three parks under NPS jurisdiction around the ALB. 
Regular, extensive coordination with NPS occurred since the DEIS to evaluate ways to avoid, minimize, 
and mitigate impacts to NPS-owned parklands and environmental resources within those parks. In the 
DEIS, Alternative 9 impacted 29.4 acres of these three properties, the SDEIS Preferred Alternative 
minimized impacts to 17 acres, and the FEIS Preferred Alternative further minimized impacts to 16.2 acres, 
of which 2.7 acres are considered permanent impacts and the remaining are considered temporary for 
construction purposes. Efforts to minimize impacts to these three parks under NPS jurisdiction, as discussed 
below, have been a focus of much attention by MDOT SHA and FHWA throughout the Study. 
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Basis for NPS Decision  

In this ROD, the NPS has decided it will authorize the use of NPS land for the Selected Alternative within 
the George Washington Memorial Parkway, Chesapeake and Ohio Canal National Historical Park, and 
Clara Barton Parkway, conditional upon implementation of the mitigation measures and commitments 
relating to NPS lands and resources described in this ROD, as well as those listed in the FEIS, the FHWA’s 
ROD, Statement of Findings, Section 4(f) determination, and the Programmatic Agreement between the 
FHWA, MDOT SHA, NPS, Virginia State Historic Preservation Officer, the Maryland State Historic 
Preservation Officer, and the Advisory Council on Historic Preservation.  The basis for this decision is 
summarized below.  The Selected Alternative best serves the purpose and need for the Study and will 
address congestion, improve trip reliability on I-495 and I-270 within the study limits, and enhance existing 
and planned multimodal connectivity. In relation to Section 4(f), there is no feasible and prudent avoidance 
alternative to the use of Section 4(f) resources and the Selected Alternative includes all possible planning 
to minimize harm. The Selected Alternative is the Build Alternative with least overall harm.  Through 
extensive coordination, the design of the Selected Alternative was refined during the EIS process, where 
feasible and to the greatest extent practicable, to avoid or minimize impacts to historic and cultural 
resources, natural resources, and parkland within the three NPS properties. The Selected Alternative results 
in significantly fewer impacts to the three NPS properties as compared to the Build Alternatives presented 
in the DEIS.  Where adverse effects of the Selected Alternative remain, MDOT SHA has committed to 
specific minimization and mitigation measures, developed in coordination with NPS, that are intended to 
offset remaining impacts to George Washington Memorial Parkway, Chesapeake and Ohio Canal National 
Historical Park, and Clara Barton Parkway. These commitments are described in this ROD, the FHWA 
ROD, the FEIS, and the Section 106 Programmatic Agreement. 

The Selected Alternative was developed as an alternative to incorporate resource avoidance and 
minimization efforts based in part on extensive coordination with and input from agencies and stakeholders, 
including the OWJs for Section 4(f) properties. Comments received on the DEIS and Draft Section 4(f) 
Evaluation from agencies and stakeholders specifically requested avoidance of significant parkland and 
historic resources within the study area. The impacts associated with the Selected Alternative were avoided 
and minimized to the greatest extent practicable in all areas and avoidance and minimization techniques 
were specifically refined in some areas of sensitive or recreationally valuable resources. 

The Selected Alternative results in significantly fewer and less severe impacts to the three NPS properties 
including a reduction of 13.2 acres, of which only 2.7 acres are considered permanent.  

The MDOT SHA, FHWA, and NPS agreed it is appropriate that Section 4(f) impacts to Chesapeake and 
Ohio Canal National Historical Park and Clara Barton Parkway include areas that currently have an existing 
transportation use. The area within NPS property defined as transportation use includes existing I-495 at-
grade roadway sections to the toe of slope, Clara Barton Parkway Interchange ramp sections to the toe of 
slope, existing pier locations for the structure over the Chesapeake and Ohio Canal National Historical Park 
and eastbound Clara Barton Parkway, and existing pier locations for the ALB. The Selected Alternative 
LOD accounts for structures over NPS land; however, these structures would not require a permanent 
acquisition of land, only an aerial easement. 

The three NPS parks are also historic properties listed on the NRHP. Under the Selected Alternative, the 
Chesapeake and Ohio Canal National Historical Park (including Plummers Island), George Washington 
Memorial Parkway, and Clara Barton Parkway will experience an adverse effect to historic properties 
under Section 106 of the NHPA.  
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American Legion Bridge Strike Team 

Avoidance and minimization measures focused on NPS properties around the ALB. The MDOT SHA and 
FHWA met with the NPS on December 8, 2020, to discuss the LOD in the vicinity of the ALB that was 
presented for the Build Alternatives in the DEIS. The NPS requested that MDOT SHA reassess the LOD 
in the vicinity of the ALB to reduce impacts to NPS land and its natural and cultural resources. Thereafter, 
MDOT SHA convened an “ALB Strike Team” composed of national and local experts on bridge design, 
natural resources, and cultural resources who were charged with the following mission: “To develop and 
evaluate alternatives for the replacement of the ALB to avoid impacts, to the greatest extent practicable, 
and reduce overall acreage impacts to the Chesapeake and Ohio Canal National Historical Park and George 
Washington Memorial Parkway units of the NPS.” Plummers Island is part of the Chesapeake and Ohio 
Canal National Historical Park. An additional goal of the ALB Strike Team was to develop and evaluate 
alternatives for the avoidance and minimization of Plummers Island as it is a recognized ecologically 
sensitive and an NRHP-eligible historic property in addition to being part of the larger Chesapeake and 
Ohio Canal National Historical Park.  Details about the ALB Strike Team can be found in pages 5-28 of the 
FEIS. 

In coordination with NPS, the MDOT SHA, FHWA, and the ALB Strike Team undertook extensive efforts 
to reduce impacts in the vicinity of the ALB by evaluating alternative bridge designs and construction 
staging methods. Those efforts resulted in the elimination of a construction access area within George 
Washington Memorial Parkway that was previously proposed for a construction crane. A new interchange 
configuration removed roadwork from the George Washington Memorial Parkway mainline within the park 
boundary and a refined signing layout was developed to limit ground disturbance to only those areas where 
signs will be removed or placed and where electrical conduit must be installed. A retaining wall was 
included in the design adjacent to the proposed shared-use pedestrian path that runs parallel to I-495 to 
further reduce impacts. Within the Chesapeake and Ohio Canal National Historical Park, minimization 
measures included the elimination of one proposed access road east of I-495. An overall reduction in the 
LOD was achieved due to the ALB Strike Team analysis which resulted in a proposed construction method 
requiring less work area within the park relative to the DEIS. Impacts to Plummers Island were minimized 
by strategically locating the new piers near the existing piers, such that a single access method could be 
used for demolition of the existing structures and construction of the proposed structures. At Clara Barton 
Parkway, detailed construction evaluation resulted in the elimination of one proposed access road in the 
southwest quadrant of the bridge and Potomac River, just south of the Clara Barton Parkway.   

The NPS considered MDOT’s refinements to the Selected Alternative as well as the minimization and 
mitigation commitment to NPS and determined through application of the criteria in Section 1.4.5 of its 
2006 Management Policies that implementing the Study’s Selected Alternative on the three NPS parks will 
not cause impairment of their resources or values (Attachment E). 

MITIGATION AND COMMITMENTS  

Mitigation actions developed for this Study were identified to reduce, offset, and compensate for impacts 
to NPS resources resulting from the Selected Alternative. Identified mitigating actions include specific 
means to protect natural and cultural resources, replacement parklands, and various design and construction 
commitments described in greater detail below. MDOT SHA, FHWA, and the NPS worked together to 
identify and develop effective mitigation actions that will mitigate the impacts to park resources. The 
MDOT SHA, in coordination with the NPS, will continue to identify opportunities to avoid and minimize 
impacts throughout the remainder of the design process to the greatest extent practicable.  

The following subsections describe the mitigation actions and commitments identified in the Study and 
agreed to by the NPS, FHWA, and MDOT SHA that apply to the three NPS properties as they relate to 
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resource protection, replacement parkland, design and construction commitments, the Section 106 
Programmatic Agreement (PA), and the highway easement deed (FEIS, Section 7.2).  Mitigation actions 
have been also documented in a mitigation agreement between the NPS and MDOT SHA (Attachment F). 

Resource Protection 

Measures to protect natural resources within NPS properties include the following, as described in the FEIS 
and FHWA ROD: 

• Develop and implement a Comprehensive Ecological Restoration Plan and Cost Estimate for 
Restoring LOD to Preexisting Conditions for the impacted area. The plan shall include the 
following components: 

o Forest and terrestrial vegetation restoration including: 
 Avoiding and minimizing impacts to trees within and surrounding the LOD 

through a robust tree protection plan. 
 Surveying impacted vegetation community prior to construction to determine 

existing community composition and develop replanting plan based on survey 
results. 

 Replanting forest (including shrub and herbaceous layers) inch-for-inch within 
LOD in temporary impact areas and providing non-native invasive species control 
and maintenance and monitoring for 5 years within reforestation area. 

 Softening edge effects associated with disturbance by treating and removing non-
native invasive species within a 50-foot buffer of the LOD and replanting native 
trees and shrubs in any gaps resulting from the removal of mature trees or non-
native invasive species. In coordination with NPS during design, sensitive areas, 
such as areas of known archeological resources, within the 50-foot buffer will be 
excluded if ground disturbance is required.  

 Provide $750,365 for remaining tree impacts, based on inch-for-inch replacement 
of DBH impacted. 

o Rare, Threatened and Endangered plant species restoration including: 
 Conducting a final pre-construction RTE plant inspection. 
 Collecting seeds and/or individual RTE plant species from impact area prior to 

construction. 
 Cultivating plants and storing seeds/propagating plants from seed in an off-site 

nursery. 
 Reestablishing RTE species from stored seed and cultivated and propagated plants 

following construction and topsoil restoration. 
o Topsoil salvage and restoration including: 

 Salvaging topsoil from impact area and storing in nearest possible stockpile 
location. 

 Restoring subsoils and reducing compaction via ripping, discing, plowing or 
double digging following construction. 

 Placing salvaged topsoil in impact area following construction. 
o Herpetofauna translocation including: 
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 Conducting herpetofauna relocation effort immediately prior to construction 
activities. 

 Conducting a sweep through a portion of the impact area with approximately 10 
biologists searching for and capturing reptiles and amphibians and logging all 
captures. 

 Relocating captured individuals safely away from the impact area. 
 Conducting a second sweep through the same portion of impact area, logging all 

captures and relocating captured individuals. 
 Conducting a third sweep and relocate effort, if the number of captured individuals 

is not dramatically reduced and continue sweeping the portion of the work area 
until the number of captured individuals is minimal. 

 Continuing the multiple sweep process until the entire work area is cleared. 
o Downed woody debris salvage and restoration including: 

 Moving all downed woody debris from the impact area to the edge of the impact 
area just outside of the E&S measures as part of the clearing operation. 

 Restoring downed woody debris to the impact area, if appropriate, following 
construction and topsoil restoration. 

• Create/restore 1.53 acres of wetland northwest of American Legion Bridge per the Wetland 
Statement of Findings. 

• Contribute an amount equal to the fair market value (valued at $2,350,000.00) of James Audia 
property toward the scope and repairs identified in the Class C cost estimate for the repair and 
rehabilitation of the historic locks and bypass flumes with the Seven Locks area of the C&O Canal 
NHP, between locks 8 and 14.  

Replacement Parkland 

Acquisition of replacement parkland for impacts to NPS properties includes the following, as described in 
the FEIS and FHWA ROD (FEIS, Section 5.4.4): 

• Convey a portion of the MDOT SHA owned former Ridenour property (38.7 acres) to the NPS as 
replacement parkland for impacts to Chesapeake and Ohio Canal National Historical Park and Clara 
Barton Parkway. 

MDOT will provide replacement land by donation to the United States.  

Design and Construction Commitments 

Design and construction-related commitments include the following, as described in the FEIS and FHWA 
ROD: 

• Install new white legend and border on brown background guide signs along I-495 for the George 
Washington Memorial Parkway exit. 

• Shift bridge piers north of Lock 13 to the maximum extent possible while maintaining adequate 
vertical clearance of 12 feet, 6 inches, between towpath and bottom of bridge steel to accommodate 
NPS equipment. Design new ALB to capture all drainage outfall using downspouts. The 
downspouts will be located so the water does not drop onto areas with frequent pedestrian use. 

• Complete a pre-construction condition assessment and develop construction drawings with Class 
C cost estimates for the repair and rehabilitation of the historic locks and bypass flumes within the 



14 

Seven Locks area of the Chesapeake and Ohio Canal National Historical Park, between Locks 8 
and 14. Copies of the assessment will be provided to the NPS and to the Maryland State Historic 
Preservation Officer.  MDOT SHA will contribute $4 million towards the scope and repairs 
identified in the assessment.  Develop interpretive product on archeological sites; create web-based 
story map, waysides, and/or brochures. 

• Complete a pre-construction condition assessment of Potomac Heritage Trail within the LOD and 
develop and implement a plan to improve the trail within the LOD. 

• Prepare Visitor and Ecological Impact Study. 
• Provide monetary compensation up to $60,000 to update and refine the George Washington 

Memorial Parkway Climate Action Plan. 
• Develop a detour for the section of the Potomac Heritage National Scenic Trail, within the LOD, 

that will be temporarily closed during construction. The segment of the trail within the LOD will 
be restored on a new alignment after construction is completed. 

• Evaluate drainage and sight distance considerations at the intersection of the shared use path and 
Chesapeake and Ohio Canal towpath during final design in coordination with NPS, within the LOD. 

• Design and construct, in coordination with NPS and the Washington Biologists’ Field Club, slope 
armoring along the upstream side of Plummers Island to mitigate for future slope erosions as a 
result of tree clearing with the LOD. The slope armoring could include but is not limited to a rip-
rap slope, live staking, and brush layering or any combination of armoring that will provide a 
blended natural aesthetic with the topography and historic nature of the island. 

• Develop and evaluate additional options for the ALB during final design that would further 
minimize or avoid physical impact to Plummers Island. 
 

Commitments from Section 106 Programmatic Agreement 

Commitments listed in the Section 106 Programmatic Agreement, which is included as Attachment B, that 
pertain to the NPS properties include the following. MDOT SHA will be responsible for implementation 
of the following commitments during final design and development of the Project.  

1. George Washington Memorial Parkway (including Clara Barton Parkway) 

MDOT SHA will continue property-specific Design-Review consultation with NPS and State Historic 
Preservation Offices (SHPOs) to ensure a context-sensitive design for new facilities, and through the 
ongoing design process minimize, to the extent practicable, impacts to character-defining features and 
resources that contribute to the George Washington Memorial Parkway/Clara Barton Parkway as a historic 
property. Key elements for NPS review include the bridge design, trail connections, retaining walls, ramp 
improvements, signage plans and barrier. MDOT SHA will provide NPS and SHPOs a comment 
opportunity on plans at a draft level of design and a second opportunity prior to finalization of design, for 
elements on NPS property or within the area of potential effects (APE) adjacent to NPS property; for each 
review there will be a minimum 30-day review period. In the event of objections relating to the final design 
from NPS or SHPOs that cannot be resolved, MDOT SHA and FHWA will follow Stipulation XIII of the 
PA. 

MDOT SHA will provide funding in an amount not to exceed $250,000 for a Cultural Landscape Report 
(CLR) for Clara Barton Parkway. The CLR will include historical narrative, updated existing conditions 
and analysis and evaluation, and treatment guidelines for management of character-defining features. NPS 
will complete the CLR within five (5) years of receipt of funds from MDOT SHA and provide a copy of 
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the completed CLR, along with a summary of implementation of any treatment measures in a timely manner 
following their implementation, to MD SHPO and MDOT SHA. 

2. Dead Run Ridges Archaeological District (44FX3922) and individual sites 

In consultation with VA SHPO, NPS, and other appropriate consulting parties including consulting Tribes, 
MDOT SHA will develop and implement Phase III data recovery on sites 44FX0374, 44FX0379, 
44FX0389 and the Dead Run Ridges Archaeological District (44FX3922) as specified in Stipulation VI. 
Technical reporting, as well as interpretive materials suitable for the general public will be requirements of 
this effort. 

MDOT SHA will prepare a NRHP nomination form for the Dead Run Ridges Archaeological District, no 
later than 12 months following finalization of the report documenting the Phase III data recovery in 
Stipulation V.B.1, basing the nomination on the report findings. MDOT SHA will provide a copy of the 
draft nomination to NPS staff for review and comment prior to formal submission of the draft nomination 
to VA SHPO.  MDOT SHA will work with VA SHPO’s Register Program to develop a final draft 
nomination for the Dead Run Ridges Archaeological District, and VA SHPO’s Register Program will 
process the final draft for listing in the NRHP pursuant to its established policies and procedures. The 
Department of Historic Resources State Review Board is under no obligation to approve the nomination 
for listing in the NRHP. Should the nomination be unsuccessful, or additional information be requested 
beyond the scope of the completed data recovery efforts, it will not be required to complete further 
fieldwork or analysis beyond what is agreed to in the treatment plan specified in Stipulation VI, or otherwise 
pursue nomination of the district. 

3. Chesapeake and Ohio Canal National Historical Park 

MDOT SHA will continue property-specific Design-Review consultation with NPS to ensure a context-
sensitive design for new facilities constructed as part of the Project, and, through the ongoing design 
process, minimize to the extent practicable impacts to character-defining features and resources that 
contribute to the Chesapeake and Ohio Canal National Historical Park as a historic property. MDOT SHA 
will provide NPS and MD SHPO a comment opportunity on design plans at a draft level of design, and a 
second opportunity prior to finalization of design for elements within the APE on or adjacent to NPS 
property; for each review there will be a minimum 30-day review period.  In the event of objections from 
NPS or MD SHPO that cannot be resolved relating to the final design, MDOT SHA and FHWA will follow 
Stipulation XIII of the PA. 

MDOT SHA will locate new bridge piers away from Lock 13 as part of the new Clara Barton Parkway 
Bridge and will avoid placing piers for the new structure closer to Lock 13 than the current bridge piers, as 
shown in the Selected Alternative. 

MDOT SHA will protect Lock 13 in place during construction, by limiting LOD around the lock structure 
and providing an appropriate buffer to prevent damage. MDOT SHA will rehabilitate or restore the structure 
if needed following construction, with treatment determined by or in consultation with NPS and MD SHPO 
as described in Stipulation V.C.4 and VC.5. As part of the Archaeological Treatment Plan in Stipulation 
VI, MDOT SHA will include archaeological monitoring or other treatment approaches during construction 
in the area around Lock 13.    

MDOT SHA will conduct a condition assessment of lock structures, the Canal and the Towpath within the 
Project LOD prior to construction and provide copies of the assessment to MD SHPO and NPS.  MDOT 
SHA will provide for rehabilitation of lock structures, the Canal, and Towpath within the Project LOD 
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following completion of substantial construction within the affected area. MDOT SHA will provide NPS 
and MD SHPO with a draft rehabilitation plan for review and comment prior to implementing the plan. 

MDOT SHA will provide for vibration damage monitoring of other susceptible historic structures at 
Chesapeake and Ohio Canal National Historical Park within the APE during construction, specifically, 
Lock 12 and Lock 14. Additional vulnerable structures or features (such as masonry walls) to be monitored 
may be identified in consultation with NPS during the preparation and review of the condition assessment 
identified in Stipulation V.C.4. 

• Should notable acute or incremental damage directly resulting from construction means or methods 
be identified as a result of the vibration monitoring, MDOT SHA will follow Section A of the 
Inadvertent Discovery Plan. 

• General wear or degradation of the historic fabric during construction that is not attributable to 
specific construction practices or incidents will be remediated by the rehabilitation plan in 
Stipulation V.C.4. 

• 18MO749 Archaeological Site (C&O Canal) 
o In consultation with the MD SHPO, NPS, and other appropriate consulting parties, 

including Tribes, MDOT SHA will develop and implement a Phase III Data Recovery and 
associated public interpretation commitments as specified in Stipulation VI. Technical 
reporting, as well as interpretive materials suitable for the general public will be 
requirements of this effort. 

• 18MO751 Archaeological Site (C&O Canal) 
o In consultation with the MD SHPO, NPS, and other appropriate consulting parties, 

including Tribes, MDOT SHA will develop and implement a Phase III Data Recovery as 
specified in Stipulation VI. Technical reporting, as well as interpretive materials suitable 
for the general public will be requirements of this effort. 

• Plummers Island 
o MDOT SHA will prepare a NRHP Nomination for the Washington Biologists’ Field Club 

on Plummers Island.  Provide a copy of the draft nomination to NPS staff and the 
Washington Biologists’ Field Club for review prior to submittal to MD SHPO and address 
any comments prior to formal submission of the nomination. Should the nomination be 
unsuccessful, it will not be required to resubmit the nomination or otherwise complete 
additional studies or research after addressing comments by NPS staff. 

o MDOT SHA will place temporary fencing along the LOD within Plummers Island to 
delimit construction activities. 

o MDOT SHA will fund or implement a photographic survey documenting conditions 
before, during and after construction is completed adjoining Plummers Island, within the 
APE boundary, and provide the results to Washington Biologists’ Field Club and NPS. 

o MDOT SHA will fund or develop GIS maps to document known current and historical 
study locations and key natural resource features within the APE to assist in documenting 
change over time and provide these files to Washington Biologists’ Field Club and NPS. 

o MDOT SHA will procure a sub-meter accurate GPS unit for Washington Biologists’ Field 
Club to use in long-term monitoring of plant locations, collection sites, and other historical 
research features. 

o MDOT SHA, subject to any availability or rights restrictions, will provide for digitization 
and cataloging of historical records related to the Washington Biologists’ Field Club that 
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are under the control of Washington Biologists’ Field Club but housed at the Smithsonian 
Museum of Natural History, specifically the collection, “SIA RU102005, Smithsonian 
Institution, Washington Biologists' Field Club, circa 1900-1966 Records” that are not 
currently available in electronic format, and provide the files to Washington Biologists’ 
Field Club and NPS. 

o MDOT SHA will provide Washington Biologists’ Field Club historical content, such as a 
synthesis of these digitized materials to incorporate into their website. 

o MDOT SHA will complete these Plummers Island stipulations, other than those requiring 
longer timeframes (such as photographic survey after construction), unless continued 
consultation should necessitate a longer timeframe, within two (2) years of commencement 
of construction activities on Plummers Island. 

HIGHWAY EASEMENT DEED 

The FHWA will officially request use of the lands for the highway via a Request for a Letter of Consent. 
Following the NPS’s concurrence with a Letter of Consent from FHWA, the FHWA will develop and 
execute a non-exclusive Highway Easement Deed for highway purposes to MDOT SHA to allow for the 
use of approximately 2.7 acres of NPS parkland (1.0 acres Chesapeake and Ohio Canal National Historical 
Park, 1.1 acres Clara Barton Parkway, and 0.6 acres George Washington Memorial Parkway) for highway 
purposes.  The execution of a Highway Easement Deed will be done in compliance with 23 U.S.C. 107(d), 
which authorizes the FHWA to arrange with Federal agencies to provide rights-of-way to State DOTs 
whenever such rights-of-way are required for the Interstate System, and NPS Director’s Order #87D: Non-
NPS Roads, which sets forth NPS operational policies and procedures for responding to requests for use of 
national parks for non-NPS highway projects under this authority. 

PUBLIC AND AGENCY INVOLVEMENT IN THE EIS PROCESS  

Public and agency involvement has had an essential role in the design and planning of the Study. As a 
Cooperating Agency and in accordance with CEQ regulations (40 CFR 1501.8), NPS actively participated 
in the NEPA process for the Study that culminated in the FEIS and this ROD. Details of public engagement 
for the Study can be found in the FEIS, Chapter 8. 

Public Scoping 

The Study’s public involvement efforts began immediately after the publication of the NOI in the Federal 
Register on March 16, 2018, announcing initiation of the Study. Following the NOI, public involvement 
efforts were organized by subsequent engagement stages: Scoping, Preliminary Alternatives, and ARDS. 
Sixteen public workshops were held along the study corridors in Montgomery and Prince George’s 
Counties, four of which were for Scoping, four of which were for the Preliminary Alternatives, and eight 
of which were for the ARDS. In the workshops, attendees were able to assess Study information, ask 
questions, and provide comments to agency officials. Comment periods were assigned for each series of 
Public Workshops. The Scoping comment period occurred from March 16, 2018, to May 1, 2018; the 
Preliminary Alternatives comment period occurred from July 17, 2018, to August 27, 2018; and the ARDS 
comment period occurred from April 11, 2019, to June 14, 2019. 

Public Review of the DEIS 

The DEIS was published on July 10, 2020, and was made available on the I-495 & I-270 Public-Private 
Partnership (P3) Program webpage (https://oplanesmd.com/DEIS/) and on the U.S. Environmental 
Protection Agency (USEPA) EIS Database webpage. The DEIS was also available to view in hard copy at 
multiple locations along the study corridors in Montgomery and Prince George’s Counties in Maryland, 

https://oplanesmd.com/DEIS/
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Fairfax County in Virginia, and Washington, DC. The DEIS comment period lasted 123 days, from July 
10, 2020, to November 9, 2020. Four virtual hearings and two in-person hearings were held during the 
DEIS comment period. In addition to verbal testimony, opportunities to comment were also provided 
through an online comment form, email, written comment form, letters, and voicemail.  

Public Review of the SDEIS 

The SDEIS was published on October 1, 2021 and was made available on the I-495 & I-270 P3 Program 
webpage (https://oplanesmd.com/sdeis/), USEPA EIS Database webpage, and in 18 public libraries in 
Montgomery, Prince George’s, and Fairfax Counties and Washington DC. MDOT SHA and FHWA granted 
a 15-day extension of the public comment period for the SDEIS, which lasted 60 days from October 1, 
2021, to November 30, 2021. A virtual public hearing with two sessions was held during the SDEIS 
comment period. In addition to verbal testimony, opportunities to comment were also provided through an 
online comment form, email, letters, and voicemail. 

Public Review of the FEIS 

The FEIS was published on June 17, 2022, and was made available on the I-495 & I-270 P3 Program 
webpage, USEPA EIS Database webpage, and in 17 public libraries in Montgomery, Prince George’s, and 
Fairfax Counties and Washington DC. The FEIS was made available for a 30-day review period. The FEIS 
responded to over 5,000 public and agency comments received on the DEIS and SDEIS.  

Additional Stakeholder Coordination 

Since the time of DEIS publication in July 2020, MDOT SHA extensively coordinated with NPS, hosting 
more than 30 meetings and 10 Section 106 Consulting Parties meetings to review and discuss the impacts 
associated with the NPS properties. The Washington Biologists’ Field Club (WBFC) on Plummers Island, 
located entirely within Chesapeake and Ohio Canal National Historical Park, participated in many of those 
coordination meetings.  Plummers Island will experience impacts from the Selected Alternative; however, 
impacts were significantly reduced in scope and severity over the duration of the study when compared to 
the other Build Alternatives, owing to the efforts of the American Legion Bridge Strike Team and the 
agencies. MDOT SHA and the Developer will continue to coordinate with NPS and the WBFC to minimize 
and mitigate potential impacts to the island and its resources.  

In addition to the formal public reviews, MDOT SHA attended over 200 meetings with stakeholders and 
communities during the study. MDOT SHA met with VDOT and other Virginia agencies numerous times, 
attended public hearings in Virginia, and coordinated with Fairfax County and McLean, Virginia, where 
hard copies of the DEIS, SDEIS, and FEIS were housed for public review.  

Agency Coordination 

As documented in the FEIS and FHWA ROD, the Federal, State, regional, and local agencies, as well as 
the adjacent counties, Metropolitan Planning Organizations, and other stakeholders were actively engaged 
throughout the Study, simultaneously with other public involvement efforts. NPS served as a Cooperating 
Agency and was involved in the process from Scoping through the FEIS. Meetings focused on discussing 
comments from agencies and stakeholders and working toward a resolution of critical Study topics. As a 
result of this continuous and extensive coordination effort, MDOT SHA was able to address many agency 
and stakeholder comments on the DEIS and SDEIS by choosing a Selected Alternative that avoids 
significant impacts to natural, cultural, and historic resources and by refining the design to further avoid 
and minimize impacts to resources. As mentioned above, NPS served as a consulting party for the Section 
106 process and as an OWJ for Section 4(f). 

https://oplanesmd.com/sdeis/
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REGULATORY AGENCY AND OTHER CONSULTATION 

U.S. Department of Transportation Act - Section 4(f) 

Section 4(f) of the U.S. Department of Transportation Act of 1966, 49 U.S.C. 303(c), is a Federal law that 
protects publicly owned parks, recreation areas, wildlife and/or waterfowl refuges, as well as significant 
historic sites, whether publicly or privately owned. FHWA cannot approve a transportation project that uses 
a Section 4(f) property as defined in 23 CFR 774.17, unless FHWA determines that: 

• There is no feasible or prudent avoidance alternative to the use of land from the property, and the 
action includes all possible planning to minimize harm to the property resulting from such use (23 
CFR 774.3(a)); or 

• The use of the Section 4(f) property, including any measure(s) to minimize harm (such as any 
avoidance, minimization, mitigation, or enhancement measures) committed to by the applicant, will 
have a de minimis impact on the property (23 CFR 774.3(b)). 

Section 4(f) applies to all transportation projects that require funding from the U.S. Department of 
Transportation (USDOT). As a USDOT agency, and because the Selected Alternative will use portions of 
several properties protected by Section 4(f) including George Washington Memorial Parkway, Chesapeake 
and Ohio Canal National Historical Park, and Clara Barton Parkway, FHWA completed a Section 4(f) 
evaluation as part of the Study in accordance with the Section 4(f) regulations at 23 CFR Part 774.  

The NPS properties qualify as Section 4(f) resources because they are publicly owned parks and historic 
properties that are listed on the NRHP. The Selected Alternative will permanently use 0.6 acres of George 
Washington Memorial Parkway, 1.0 acres of Chesapeake and Ohio Canal National Historical Park 
(including 0.1 acres of Plummers Island), and 1.1 acres of Clara Barton Parkway to accommodate the 
Selected Alternative right-of-way. The Selected Alternative will temporarily use 3.8 acres of George 
Washington Memorial Parkway, 9.1 acres of Chesapeake and Ohio Canal National Historical Park 
(including 0.27 acres of Plummers Island), and 0.6 acres of Clara Barton Parkway during construction.  

As an Organization with Jurisdiction for the Section 4(f) properties and as a NEPA Cooperating Agency, 
NPS coordinated with FHWA and MDOT SHA to refine the Selected Alternative design. This refinement 
process resulted in a design that minimizes impacts to the NPS properties in the vicinity of the ALB and 
provides appropriate mitigation and commitments for the remaining impacts. Based on the considerations 
in the FEIS and Final Section 4(f) Evaluation, there is no feasible and prudent avoidance alternative to the 
use of Section 4(f) resources and the Selected Alternative includes all possible planning to minimize harm. 
The Selected Alternative is the alternative with least overall harm. 

National Historic Preservation Act – Section 106 

Assessment of the Study’s impacts to historic properties was completed in compliance with Section 106 of 
the NHPA of 1966, as amended (54 U.S.C. 306108), and its implementing regulations (36 CFR Part 800). 
These regulations outline a consultation process with specific parties to complete the required review: NPS 
served as a consulting party throughout the Study’s Section 106 process. 

An effect to a historic property occurs when there is an alteration to the characteristics of an historic property 
qualifying it for inclusion in or eligibility for the NRHP (36 CFR 800.16(i)). An adverse effect is found 
when an undertaking may alter, directly or indirectly, any of the characteristics of a historic property that 
qualify it for inclusion in the NRHP in a manner that would diminish the integrity of the property’s location, 
design, setting, materials, workmanship, feeling, or association (36 CFR 800.5(a)(1)). 
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Properties under NPS jurisdiction that will experience an adverse effect from the Selected Alternative 
include Chesapeake and Ohio Canal National Historical Park, George Washington Memorial Parkway, 
Clara Barton Parkway, and Plummers Island.  

In a letter dated March 12, 2020, the Maryland Historical Trust (MHT) concurred with the adverse effects 
determination for the Study as well as the need for further Phase I and II archeological investigation in 
specified areas. Further, on October 8, 2021, MHT concurred with MDOT SHA’s eligibility determination 
and finding of adverse effect for Plummers Island. 

Due to the complexity of the Study and current state of design, MDOT SHA and FHWA will conclude the 
Section 106 process through execution of a Programmatic Agreement. MDOT SHA and FHWA have 
worked with NPS to mitigate the adverse effects through development of appropriate mitigation measures, 
as described above, which are detailed in the PA. MDOT SHA will oversee implementation of the PA as 
the project continues, following the ROD.  

Wetlands Statement of Findings 

Executive Order (EO) 11990, “Protection of Wetlands,” issued May 24, 1977, directs all Federal agencies 
to avoid to the maximum extent possible the long- and short-term adverse impacts associated with the 
occupancy, destruction, or modification of wetlands and to avoid direct or indirect support of new 
construction in wetlands wherever there is a practicable alternative. In the absence of such alternatives, 
NPS must modify actions to preserve and enhance wetland values and minimize degradation.  

To comply with EO 11990 within the context of the agency’s mission, NPS developed a set of policies and 
procedures in Director’s Order (DO) 77-1: Wetland Protection and Procedural Manual #77-1: Wetland 
Protection. This policy and related procedures emphasize: 1) exploring all practical alternatives to building 
on, or otherwise adversely affecting, wetlands; 2) reducing impacts to wetlands whenever possible; and 3) 
providing direct compensation for any unavoidable wetland impacts by restoring degraded or destroyed 
wetlands on other NPS properties. If a Selected Alternative would have adverse impacts on wetlands, a 
Statement of Findings (SOF) must be prepared that documents the above steps and presents the rationale 
for choosing an alternative that would have adverse impacts on wetlands. The Study’s Final Wetland and 
Floodplain SOF (Attachment C) includes wetlands within NPS park boundaries that would be affected by 
the Selected Alternative. The results are summarized below. 

Despite efforts to avoid and minimize impacts to wetlands on NPS lands, impacts are unavoidable due to 
the extensive network of features that are located adjacent to and flow beneath the existing roadway. The 
Selected Alternative will result in unavoidable short- and long-term impacts to NPS wetlands that are 
greater than 0.1 acres total and will therefore require mitigation. Wetland compensation requirements were 
determined based on guidelines in Section 5.2.3 of the Procedural Manual #77-1: Wetland Protection. 
Replacement ratios for each NPS wetland were determined based on the impact type and functional loss of 
each feature.  

Based on the impact replacement ratios, a total of 0.90 acres of wetland mitigation is required to compensate 
for unavoidable impacts of the Selected Alternative. In collaboration with NPS, MDOT SHA identified a 
1.49-acre wetland proximate to the Study area that will be restored, ultimately exceeding the wetland 
mitigation requirement of 0.90 acres. The wetland site is located in Montgomery County, Maryland, within 
the Chesapeake and Ohio Canal National Historical Park, just northwest of the ALB. Restoration of the 
proposed wetland site will provide full replacement of NPS wetland functions and values that will be lost 
due to the proposed Project. 
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A detailed wetland mitigation plan and appropriate State and Federal permits will be required for the 
proposed mitigation effort. These documents will be prepared when design and survey efforts have been 
completed for the site. The funding source for the restoration project will be the applicant (MDOT SHA) 
which is consistent with the funding source restrictions listed in Procedural Manual #77-1; therefore, the 
NPS commitment for funding the compensatory restoration will meet the requirements of Section 5.2.3, 
paragraph 6 of Procedural Manual #77-1. Long-term monitoring plans of the restored mitigation site will 
be required and will be created, implemented, and funded by MDOT SHA. 

The Study is in compliance with NPS DO #77-1. The Study has avoided and minimized impacts to wetlands 
to the greatest extent practicable and has provided a SOF that presents the unavoidable impacts to wetlands 
on NPS land resulting from the Selected Alternative and a proposed compensatory mitigation plan that 
would result in No Net Loss of wetland functions and values on NPS lands. 

Floodplain Statement of Finding 

EO 11988, “Floodplain Management,” issued May 24, 1977, USDOT Order 5650.2, “Floodplain 
Management and Protection”, and the National Flood Insurance Act of 1968 govern the construction and 
fill of floodplains to ensure proper consideration to the avoidance, minimization, and mitigation of 
floodplain development and associated adverse effects. 

Despite efforts to avoid and minimize impacts to floodplains on NPS lands, the Selected Alternative will 
result in unavoidable short- and long-term impacts to floodplains within NPS properties totaling 331,015 
square feet (Tables 1-3). Work within floodplains on NPS lands must adhere to NPS Floodplain 
Management DO #77-2 unless exempted. Floodplain approvals will be obtained by the appropriate 
jurisdiction. Pursuant to EO 11988 and the NPS Procedural Manual 77-2: Floodplain Management, MDOT 
SHA evaluated flooding hazards related to the proposed project in the Study’s Final Wetland and Floodplain 
SOF.  

The Study is in compliance with NPS DO #77-2. The Study has avoided and minimized impacts to 
floodplains to the greatest extent practicable and has provided a SOF that presents the unavoidable impacts 
to floodplains on NPS land resulting from the Selected Alternative. Floodplain mitigation will not be 
required for the unavoidable impacts to floodplains on NPS land resulting from the Selected Alternative as 
they are exempt based on the project will not have a net sum increase to human safety. The Study will 
comply with the National Flood Insurance Program and will not increase flooding on NPS land. 

CONCLUSION  

As documented in the FEIS and ROD, the following key factors support implementation of the Selected 
Alternative: 

• The Selected Alternative will meet the Study’s purpose and need. In particular, the Selected 
Alternative will address congestion, improve trip reliability on I-495 and I-270 within the Study 
limits, and enhance existing and planned multimodal connectivity. 

• The Selected Alternative, where feasible and to the greatest extent practicable, avoids, minimizes, 
or mitigates impacts to George Washington Memorial Parkway, Chesapeake and Ohio Canal 
National Historical Park, and Clara Barton Parkway. 

• NPS issuance of construction permits based on the Selected Alternative will be conditional upon 
MDOT SHA enacting the extensive mitigation measures as described in the FEIS. These measures 
will be required to avoid, minimize, and mitigate impacts to environmental resources on the three 
NPS properties. 
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The FHWA ROD presented the basis for the decision to identify Alternative 9 – Phase 1 South as the 
Selected Alternative and identified the environmental commitments that will be incorporated into the Study 
before, during, and after construction. 

The NPS has determined that the Selected Alternative approved in this ROD is the same as the Selected 
Alternative covered in the FHWA ROD and has concluded that its comments and suggestions have been 
satisfied. Therefore, this ROD can be issued without recirculating the Study’s FEIS under 40 CFR 1506.3 
(b). The officials responsible for implementing the selected action are the Superintendent of George 
Washington Memorial Parkway and the Superintendent of Chesapeake and Ohio Canal National Historical 
Park. 

Based upon the above considerations, the NPS, in cooperation with FHWA and MDOT SHA, approves the 
Selected Alternative for the I-495 & I-270 Managed Lanes Study for implementation. 

 

Kym A. Hall             Date 
Regional Director 
National Capital Region 
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I-495 & I-270 Managed Lanes Study 5 

Montgomery and Prince George’s Counties, Maryland 6 

and Fairfax County, Virginia 7 

 8 

I. Decision 9 

This Record of Decision (ROD) was prepared in accordance with National Environmental Policy Act (NEPA) 10 

(42 USC § 4321 et seq.), the Council on Environmental Quality (CEQ) regulations for implementing the 11 

procedural provisions of NEPA (40 CFR Parts 1500 to 1508), and the Federal Highway Administration 12 

(FHWA) Environmental Impact and Related Procedures (23 CFR Part 771).This ROD announces selection 13 

of the Preferred Alternative, Alternative 9 – Phase 1 South, as the Selected Alternative for the I-495 and 14 

I-270 Managed Lanes Study (Study) located in Montgomery and Prince George’s Counties, Maryland, and 15 

Fairfax County, Virginia. The FHWA hereby approves the Selected Alternative which includes adding two 16 

high-occupancy toll (HOT) managed lanes in each direction along I-495 and the conversion of the existing 17 

high-occupancy vehicle (HOV) lane to a HOT managed lane and adding one, new HOT managed lane in 18 

each direction on I-270 within the Phase 1 South limits (hereafter “the Project”). The Selected Alternative 19 

is fully described in Section V.2 of this ROD and in the Final Environmental Impact Statement (FEIS), 20 

Chapter 31. 21 

This decision relies on the Project administrative record, including information and analysis described in 22 

the Draft Environmental Impact Statement (DEIS), Supplemental DEIS (SDEIS), FEIS, all supporting 23 

technical reports, public and agency comments received during official review periods, and input received 24 

throughout the review process from the public and interested local, state, and federal agencies. In making 25 

this decision, the FHWA considered the Project’s potential impacts and a reasonable range of alternatives 26 

under the National Environmental Policy Act (NEPA), Section 4(f) of the US Department of Transportation 27 

Act of 1966, 49 USC 303 (c), and many other laws.  The final decision balances the need for safe, fast and 28 

efficient transportation and public services with the goal of avoiding, minimizing, or mitigating adverse 29 

environmental and community effects.   30 

II. Project Location 31 

The 48-mile study corridor or study area limits have remained unchanged throughout the Study: I-495 32 

from south of the George Washington Memorial Parkway in Fairfax County, Virginia, to west of MD 5 and 33 

along I-270 from I-495 to north of I-370, including the east and west I-270 spurs in Montgomery and Prince 34 

George’s Counties, Maryland. The Selected Alternative, Alternative 9 - Phase 1 South (shown in dark blue 35 

in Figure 1), includes build improvements within the limits of Phase 1 South only totaling approximately 36 

15 miles of proposed improvements. The Phase 1 South limits extend from I-495 from the George 37 

Washington Memorial Parkway in Virginia to west of MD 187 and along I-270 from I-495 to north of I-370 38 

 
1 https://oplanesmd.com/wp-content/uploads/2022/06/MLS_FEIS_03_Preferred-Alternative_June-2022p-1.pdf  

https://oplanesmd.com/wp-content/uploads/2022/06/MLS_FEIS_03_Preferred-Alternative_June-2022p-1.pdf
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and on the I-270 east and west spurs as shown in dark blue in Figure 1. There is no action, or no 1 

improvements, included at this time on I-495 east of the I-270 east spur to MD 5 (shown in light blue in 2 

Figure 1).   3 

Figure 1: I-495 & I-270 Managed Lanes Study Corridors – Selected Alternative 4 

 5 

III. Project Background 6 

Congestion has plagued the National Capital Region for decades. The National Capital Region is the most 7 

congested region in the nation based on annual delay and congestion per auto commuter.  I-495 and I-8 

270 in Maryland are the two most heavily traveled freeways in the National Capital Region and the state 9 

of Maryland experiences the second longest commuting times in the nation2.  Concerns with congestion 10 

on I-495 and I-270 and planning to accommodate anticipated future growth have been the subject of 11 

numerous studies conducted by the Maryland Department of Transportation State Highway 12 

Administration (MDOT SHA), Virginia Department of Transportation (VDOT), and regional planning 13 

agencies for many years. (https://oplanesmd.com/environmental/resources/). These studies reflect how 14 

the Washington metropolitan area has continued to experience considerable growth, including a 15 

population increase of 20.1 percent in Montgomery County and 14.6 percent in Prince George’s County 16 

between 2000 and 2020. Continued growth is anticipated as the Metropolitan Washington Council of 17 

Governments (MWCOG) estimates that between 2020 and 2045, the population of these counties will 18 

further increase approximately 16.3 percent and 7.9 percent, respectively.  19 

 
2 Specifically, I-495 west of I-270 had an Average Annual Daily Traffic (AADT) of 255,000 vehicles per day and I-270 
had an AADT volume over 265,000 vehicles per day in 2019 (MDOT SHA, 2020), FEIS, Chapter 1 
(https://oplanesmd.com/wp-content/uploads/2022/06/MLS_FEIS_01_PurposeNeed_June-2022p-1.pdf) 

https://oplanesmd.com/environmental/resources/
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The area adjacent to the study corridors is one of the most intensive employment, residential and 1 

transportation corridors in the State. A series of past planning studies3 (dating back almost 20 years) 2 

considered a wide breath of congestion relief solutions within the study corridors. As detailed in the 3 

Purpose and Need statement, these studies demonstrated the need in the National Capital Region for a 4 

synergistic system of transportation solutions. None of the various analyses supported the principle that 5 

any individual highway or transit option could alleviate traffic congestion or accommodate anticipated 6 

future demand and is best summarized in the conclusion of the 2002 Capital Beltway/Purple Line Study4 7 

(2002 Study) which analyzed circumferential rail corridors (approximately 42 miles) along the Capital 8 

Beltway Corridor. This analysis concluded: “Congestion on the Beltway itself as well as demand on the 9 

other transportation facilities is so great that no single highway or transit improvement will provide 10 

significant relief to the long-term demand” (2002 Study, page S-17).  It was also recommended that studies 11 

of the highway and transit alternatives be conducted separately because transit operates more efficiently 12 

if it serves areas where people live and work.  13 

Importantly, these studies considered various transit, highway, and traffic management improvements. 14 

For example, the Purple Line was identified as the major transit option.  The State opted to move forward 15 

with the Purple Line which is currently under construction.  These studies evaluated various options of 16 

building managed lanes along these highways and means to connect to other regional transportation 17 

facilities.  18 

At the same time as Maryland, VDOT proceeded with its own studies and the 495 Express Lanes Northern 19 

Extension (495 NEXT5) project, which would extend the existing Express Lanes on I-495 in Virginia by 20 

approximately three miles from the I-495 and Dulles Toll Road interchange to the vicinity of the ALB. (Refer 21 

to Section V.2 for additional information on this project and MDOT SHA and VDOT’s coordination.)   22 

In 2017, the MWCOG’s Transportation Planning Board (TPB) evaluated and approved a set of 10 regional 23 

initiatives6 for further study. MWCOG, is an independent, nonprofit association where area leaders 24 

address regional issues affecting the District of Columbia, suburban Maryland, and northern Virginia. This 25 

group analyzed managed lanes on the portions of I-495 and I-270 included in the Study. For example, 26 

Initiative 1. Regional Express Transit Network: Express toll lanes network (free to HOV and transit) with 27 

added lanes where feasible on existing limited access highways (including remaining portion of Capital 28 

Beltway, I-270, Dulles Toll Road, US 50); includes expanded American Legion Bridge (page 8, 29 

https://www.mwcog.org/assets/1/28/07192017_-_Item_8_-_LRPTF_Resolution_R1-30 

2018_and_Memo.pdf). Then, in October 2018, the TPB approved the “Visualize 2045” plan which included 31 

a variety of financially constrained projects related to potential toll lanes on I-495 and I-270. The National 32 

Capital Region Transportation Planning Board (NCRTPB) updated the Visualize 2045 Long Range 33 

Transportation Plan Update and Transportation Sector Greenhouse Gas reduction Goals and Strategies in 34 

June of this year. 35 

 
3 https://oplanesmd.com/wp-content/uploads/2020/07/DEIS_AppA_PN_web.pdf and 

https://oplanesmd.com/environmental/resources/  
4 https://oplanesmd.com/wp-content/uploads/2019/07/Capital_Beltway_Purple_Line_Study_2002.pdf  
5 http://www.495northernextension.org/  
6 https://www.mwcog.org/assets/1/28/07192017_-_Item_8_-_LRPTF_Resolution_R1-2018_and_Memo.pdf  

https://www.mwcog.org/assets/1/28/07192017_-_Item_8_-_LRPTF_Resolution_R1-2018_and_Memo.pdf
https://www.mwcog.org/assets/1/28/07192017_-_Item_8_-_LRPTF_Resolution_R1-2018_and_Memo.pdf
https://oplanesmd.com/wp-content/uploads/2020/07/DEIS_AppA_PN_web.pdf
https://oplanesmd.com/environmental/resources/
https://oplanesmd.com/wp-content/uploads/2019/07/Capital_Beltway_Purple_Line_Study_2002.pdf
http://www.495northernextension.org/
https://www.mwcog.org/assets/1/28/07192017_-_Item_8_-_LRPTF_Resolution_R1-2018_and_Memo.pdf
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In March of 2018, FHWA issued a Notice of Intent to prepare an EIS followed by Scoping Public Workshops 1 

in April 2018.  The alternatives development phase, described in greater detail in Section VI of this ROD 2 

and DEIS, Chapter 2 and DEIS, Appendix B, included coordination with and input from federal, state, and 3 

local agencies and public outreach. Public input included presentations of the current thinking at relevant 4 

times: Preliminary Alternatives in July 2018 and Alternatives Retained for Detailed Study (ARDS) in April 5 

to May 2019.  6 

Throughout the Study, the FHWA and MDOT SHA met with and considered input from federal, state, and 7 

local agencies as well as the public. The DEIS was published in July 2020 and was made available for formal 8 

public and agency review and comment for a 123-day comment period.  The SDEIS was published on 9 

October 1, 2021 and was prepared to consider new information relative to the Preferred Alternative, 10 

Alternative 9 - Phase 1 South.  The SDEIS was available for review to the public and agencies for a 60-day 11 

comment period.    12 

The FEIS was published on June 17, 2022, and presented the final analyses completed for the Preferred 13 

Alternative, design refinements since the SDEIS, as well as responses to comments on the DEIS and SDEIS. 14 

The FEIS responds to the over 5,000 public and agency comments received on the DEIS and SDEIS. The 15 

FEIS was available for a 30-day review period between the publication of the FEIS and the ROD. During 16 

this 30-day period, public comments were received and considered by FHWA and MDOT SHA.  New and 17 

substantive comments received during the FEIS review period are summarized in Section XI and Appendix 18 

D of this ROD.  19 

The advancement of conceptual mitigation for unavoidable effects to environmental resources from the 20 

Selected Alternative has occurred during each of the NEPA Document milestones for the Study: the DEIS, 21 

SDEIS and FEIS. The final mitigation was based on priorities identified by the Officials with Jurisdiction 22 

(OWJ) and regulatory agencies over the resource to achieve no net loss, with a goal of net benefit. FHWA 23 

will require the MDOT SHA, as part of this approval, to implement the extensive mitigation and 24 

commitments planned for this Project and described in Appendix A of this ROD, and stipulations 25 

negotiated as part of an approved Programmatic Agreement concerning adverse effects to cultural and 26 

historic resources, Appendix C of this ROD.  The mitigation and commitments address the full range of 27 

resources discussed in the EIS documents: water resources (wetlands, floodplains, groundwater 28 

hydrology, watershed and surface waters); forests (including vegetation and terrestrial habitat); rare, 29 

threatened, and endangered species; terrestrial wildlife; aquatic biota; parks and recreational facilities; 30 

unique and sensitive areas; historical, architectural, and archaeological resources; noise; air quality; 31 

property acquisitions; hazardous materials; topography, geology, and soils; community facilities; 32 

environmental justice; and visual/aesthetic resources.   33 

The website for Op Lanes Maryland Program and the Project (https://oplanesmd.com/) has been and will 34 

continue to be maintained to provide updates, announcements and access to project documents 35 

following the ROD.   36 

IV. Purpose and Need  37 

As described above in Section III, improvements to address the severe congestion on I-495 and I-270 have 38 

been evaluated for decades, with similar consensus regarding the need for highway, transit and other 39 

transportation management measures.  The congestion on these corridors also has negative effects on 40 

https://oplanesmd.com/
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access to and usage of other transportation modes. Besides enhanced performance on I-495 and I-270 1 

themselves, improvements to provide congestion relief on these facilities will also enhance existing and 2 

proposed multimodal transportation services by improving connectivity and mobility through enhancing 3 

trip reliability and providing additional travel choices for efficient travel during times of extensive 4 

congestion.  Improved direct and indirect connections to park and ride lots, Metrorail, bus and other 5 

transit facilities are anticipated to occur as a result of addressing congestion on these regional roadways, 6 

thus providing a system of systems approach to addressing overall transportation needs in the National 7 

Capital Region.  8 

The Study Purpose and Need Statement was developed through a collaborative process with other 9 

federal, state and local agencies and the public during the NEPA scoping process that included 10 

examination of multiple transportation and regional planning studies that had been conducted over the 11 

past 20+ years, and an analysis of the environmental and socioeconomic conditions of the region. Refer 12 

to DEIS, Appendix A for the Purpose and Need Statement (https://oplanesmd.com/wp-13 

content/uploads/2020/07/DEIS_AppA_PN_web.pdf).  14 

This Study analyzed travel demand management solution(s) and reasonable alternatives that address 15 

these identified needs of the study area. The Project purpose is to address congestion, improve trip 16 

reliability on I-495 and I-270 within the study limits and enhance existing and planned multimodal mobility 17 

and connectivity.  18 

The needs for the Study are: 19 

• Accommodate Existing Traffic and Long-Term Traffic Growth 20 

• Enhance Trip Reliability 21 

• Provide Additional Roadway Travel Choices 22 

• Improve Movement of Goods and Services  23 

• Accommodate Homeland Security. 24 

Two goals for the Study were identified in addition to the needs: 1) the use of alternative funding 25 

approaches for financial viability and 2) environmental responsibility.  26 

For additional details on the Study’s Purpose and Need refer to: 27 

• DEIS, Chapter 1: Purpose and Need (https://oplanesmd.com/wp-28 

content/uploads/2020/11/2020-06-02_DEIS_01_Purpose_and_Need.pdf) 29 

• DEIS, Appendix A: Purpose and Need Statement (https://oplanesmd.com/wp-30 

content/uploads/2020/07/DEIS_AppA_PN_web.pdf) 31 

• SDEIS, Chapter 1: Purpose and Need (https://oplanesmd.com/wp-32 

content/uploads/2021/09/SDEIS_01_PurposeNeed.pdf) 33 

• FEIS, Chapter 1: Purpose and Need (https://oplanesmd.com/wp-34 

content/uploads/2022/06/MLS_FEIS_01_PurposeNeed_June-2022p-1.pdf)  35 

https://oplanesmd.com/wp-content/uploads/2020/07/DEIS_AppA_PN_web.pdf
https://oplanesmd.com/wp-content/uploads/2020/07/DEIS_AppA_PN_web.pdf
https://oplanesmd.com/wp-content/uploads/2020/11/2020-06-02_DEIS_01_Purpose_and_Need.pdf
https://oplanesmd.com/wp-content/uploads/2020/11/2020-06-02_DEIS_01_Purpose_and_Need.pdf
https://oplanesmd.com/wp-content/uploads/2020/07/DEIS_AppA_PN_web.pdf
https://oplanesmd.com/wp-content/uploads/2020/07/DEIS_AppA_PN_web.pdf
https://oplanesmd.com/wp-content/uploads/2021/09/SDEIS_01_PurposeNeed.pdf
https://oplanesmd.com/wp-content/uploads/2021/09/SDEIS_01_PurposeNeed.pdf
https://oplanesmd.com/wp-content/uploads/2022/06/MLS_FEIS_01_PurposeNeed_June-2022p-1.pdf
https://oplanesmd.com/wp-content/uploads/2022/06/MLS_FEIS_01_PurposeNeed_June-2022p-1.pdf
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V. Alternatives Considered 1 

A. No Build Alternative 2 

The No Build Alternative, often called the base case, includes all other projects in Visualize 2045 adopted 3 

by the MWCOG, TPB in 2018, except improvements considered under this Study. Specifically, the Visualize 4 

2045 reflects the extension of the I-495 express lanes in Virginia from the Dulles Toll Road interchange to 5 

the George Washington Memorial Parkway. The No Build Alternative also includes the I-270 Innovative 6 

Congestion Management (ICM) project, which is providing a series of improvements to address mobility 7 

and safety at key points along I-270 targeted to reduce congestion at key bottlenecks along the corridor. 8 

All ICM improvements are anticipated to be completed by the end of 2022. While the ICM improvements 9 

will improve mobility and safety, they will not address the long-term capacity need for the I-270 corridor.  10 

The No Build Alternative also includes the Visualize 2045 transit improvement projects including the 11 

Purple Line, improvements to MARC, and the construction of a BRT network. The MDOT Maryland Transit 12 

Administration (MTA) and Montgomery County have Bus Rapid Transit (BRT) studies underway to provide 13 

additional travel choices and relieve congestion on the adjacent roadway networks.  14 

Routine maintenance and safety improvements along I-495 and I-270 are included in the No Build 15 

Alternative. However, it does not include new capacity improvements to I-495 and I-270. The No Build 16 

Alternative does not meet the Study’s Purpose and Need and is only retained for the purposes of 17 

comparison with the Build Alternatives in accordance with the regulations for implementing NEPA (40 CFR 18 

§1502.14(d)). 19 

B. Alternative 9 – Phase 1 South (Selected Alternative) 20 

As outlined in the FEIS, the Selected Alternative is anticipated to address the Study’s Purpose and Need 21 

concerning existing and future congestion in at least the following ways. 22 

Reduce system-wide delay for the entire study area by 13% during the AM peak period and by 38% during 23 

the PM peak period compared to 2045 No Build conditions. [FEIS, page 4-10] 24 

Improve travel speeds and provide the option for a free flow trip in the HOT managed lanes with an 25 

average speed of 60 mph, see Table 4-6 [FEIS, page 4-12], and provide benefits to the existing lanes by 26 

improving average speeds in the general purpose lanes by four mph on average throughout the study 27 

corridors during peak periods compared to the No Build condition. Detailed corridor travel speed results 28 

by peak hour and direction for the general purpose lanes and the managed lanes are provided in Table 4-29 

7. [FEIS, page 4-13] 30 

Provide increased throughput by 2,000 vehicles per hour compared to the No Build Alternative, from an 31 

average of 15,700 vehicles per hour to an average of 17,700 vehicles across the ALB and on I-270 north to 32 

I-370 while reducing congestion. [FEIS, page 4-15] 33 

Reduce delay on surrounding local roadways, including a 4.8% reduction in daily delay on the arterials in 34 

Montgomery County, with some localized increases in arterial traffic near the managed lane access 35 

interchanges. [FEIS, page 4-17]  36 
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Some congestion would still be present during the PM peak period on I-270 northbound and the I-495 1 

inner loop in the design year of 2045 due to downstream bottlenecks outside of the Selected Alternative 2 

limits, but travelers on most corridors would experience significantly faster, more reliable trips. 3 

The Selected Alternative reflects no action or improvements on I-495 east of the I-270 east spur to MD 5 4 

(Figure 1). The elements of the Selected Alternative are described in the following sections and include: 5 

alignment and cost, interchanges and HOT managed lanes, transit-related elements, pedestrian and 6 

bicycle facilities, stormwater management, cross culverts, and tolling. 7 

Alignment and Cost 8 

On I-495, the Selected Alternative consists of adding two new, HOT managed lanes in each direction from 9 

the George Washington Memorial Parkway to west of MD 187. The extent of work along I-495 between 10 

the I-270 west and east spurs is limited to west of MD 187. On I-270, the Selected Alternative consists of 11 

converting the one existing HOV lane in each direction to a HOT managed lane and adding one new HOT 12 

managed lane in each direction from I-495 to just north of I-370 and on the I-270 east and west spurs. The 13 

proposed typical sections for the Selected Alternative along I-495 and I-270 are shown in Figure 2. The 14 

HOT managed lanes will be separated from the general purpose lanes using flexible delineators placed 15 

within a buffer, as shown in Figure 2. Transit buses and HOV 3+ vehicles will be allowed free passage in 16 

the HOT managed lanes. 17 

Figure 2: Alternative 9 - Phase 1 South Typical Sections (HOT Managed Lanes Shown in Yellow) 18 

 19 
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Along I-270, the existing collector-distributor (C-D) lane separation from Montrose Road to I-370 will be 1 

removed as part of the proposed improvements. MDOT SHA included this proposed lane reconfiguration 2 

and repurposing of pavement on I-270 for the Build Alternatives in the DEIS to address the current 3 

imbalanced traffic utilization along the C-D Road segment and in response to public comments to keep 4 

the improvements within the existing pavement footprint. The proposed improvements will tie into the 5 

existing C-D road segment that would remain along northbound I-270 north of I-370. As a result, the 6 

amount of roadway widening along I-270 needed for the Selected Alternative is minimized.  7 

Virginia’s 495 Express Lanes Northern Extension (495 NEXT) project would extend the existing Express 8 

Lanes on I-495 in Virginia by approximately three miles from the I-495 and Dulles Toll Road interchange 9 

to the vicinity of the ALB. The project needs7 are reduce congestion and improve roadway safety, provide 10 

additional travel choices, and improve travel reliability. The 495 NEXT will provide new and improved 11 

express lanes connections at the Dulles Corridor and George Washington Memorial Parkway interchanges. 12 

The Selected Alternative will overlap and tie-in with the 495 NEXT improvements on I-495 at the George 13 

Washington Memorial Parkway interchange. MDOT has coordinated closely with the Virginia Department 14 

of Transportation (VDOT), a Cooperating Agency on the Study, to refine the preliminary design concept to 15 

consolidate and provide compatible movements at the interchange.  Specifically, design concepts at the 16 

George Washington Memorial Parkway interchange, along I-495 in Virginia south of the ALB, consolidates 17 

movements and provides coordinated movements with the recently approved 495 NEXT in Virginia. Other 18 

than buses, vehicles with greater than two axles are not currently permitted to use the Express Lanes in 19 

Virginia.  The HOT lanes in Maryland will not prohibit vehicles that are permitted to use the HOT 20 

lanes.  The interchange at the George Washington Memorial Parkway has been designed to accommodate 21 

this difference in the Virginia Express Lanes and Maryland HOT lanes.   The Selected Alternative also adds 22 

a pair of exchange ramps to provide vehicles the opportunity to exit the managed lanes along the I-270 23 

west spur north of I-495 in Maryland. 24 

Additionally, MDOT SHA’s ongoing I-270 ICM project is providing a series of improvements to address 25 

mobility and safety at key points along I-270 targeted to reduce congestion at bottlenecks along the 26 

corridor in the short-term. Elements of the ICM that will be maintained within the Selected Alternative 27 

limits include ramp metering; the additional auxiliary lane added in both directions along the I-270 west 28 

spur and I-270 mainline up to Montrose Road; and auxiliary lanes in both directions along I-270 between 29 

the MD 189 and MD 28 interchanges. 30 

The limit of disturbance (LOD) is the proposed boundary within which all mainline construction, 31 

construction access, staging, materials storage, grading, clearing, erosion and sediment control, 32 

landscaping, drainage, stormwater management, noise barrier replacement/construction, and related 33 

activities would occur. The LOD for the Selected Alternative was determined from the proposed roadway 34 

typical section, interchange configuration, and roadside design elements and is shown on the 35 

Environmental Resource Mapping (FEIS, Appendix E).  36 

The preliminary, estimated capital cost for the Selected Alternative in 2022 dollars ranges between $3.75 37 

and $4.25 billion. The cost range in year or expenditure (YOE) dollars, which accounts for inflation 38 

between now and when the project is anticipated to be constructed (2026), is between $4.5 and $5.0 39 

billion. The methodology, assumptions, and components of the cost estimate have been refined since the 40 

 
7 http://www.495northernextension.org/about_the_study/default.asp 
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SDEIS based on the level of information available and the preliminary design concept presented in the 1 

FEIS. This estimate includes costs for preliminary and final design, construction, property acquisition, and 2 

environmental mitigation commitments. The cost estimate was prepared using major quantities in 3 

accordance with the MDOT SHA Highway Construction Cost Estimating Manual with additional 4 

construction elements quantified and appropriate contingencies added based on past construction 5 

experience and engineering judgment to reflect the increased level of detail available at this time. The 6 

cost estimate also includes costs for design and construction risks determined through a cost and schedule 7 

risk assessment (CSRA) workshop completed with FHWA in spring 2022.  8 

Interchanges and HOT Managed Lanes 9 

There are a total of 34 existing interchanges within the study limits, with 14 existing interchanges within 10 

the limits of Phase 1 South of the Selected Alternative. All 14 interchanges within Phase 1 South will be 11 

modified as needed to accommodate the managed lanes. The HOT managed lanes traveling in the same 12 

direction as the general purpose lanes would be separated from the general purpose lanes by a buffer 13 

and flexible delineators as shown in the typical sections (Figure 2). Access to and from the HOT managed 14 

lanes would be provided via direct access ramps at select existing interchanges; direct access ramps at 15 

two new interchanges; exchange ramps between Virginia and Maryland where ingress to the Maryland 16 

HOT managed lanes from the general purpose lanes along the inner loop and egress from the Maryland 17 

HOT managed lanes to the general purpose lanes along the outer loop would be provided; exchange 18 

ramps providing ingress to and egress from the HOT managed lanes in both directions along the I-270 19 

West Spur; and at the limits of the build improvements for the Selected Alternative.  20 

In total, access to and from the HOT managed lanes is proposed at nine locations (five existing 21 

interchanges, two new interchanges, and two exchange ramp locations), as well as at the termini of the 22 

HOT managed lanes along I-495 west of MD 187, along the I-270 east spur south of MD 187, and along I-23 

270 north of I-370. The interchanges that will be modified as part of the Selected Alternative are listed in 24 

Table 1.  25 

Table 1: Interchange Improvements/HOT Managed Lane Access Locations under Selected Alternative 26 

Location Modification 

Interface with Virginia I-495 HOT Lanes south of 
the ALB (see location ‘F’ on Figure 3) 

• Exchange ramp from Maryland HOT managed lanes to 
Virginia general purpose lanes (outer loop only) 

• Exchange ramp from the Virginia general purpose 
lanes to Maryland HOT managed lanes (inner loop 
only) 

I-495/George Washington Memorial Parkway 
Interchange (see location ‘G’ on Figure 3) 

• Direct access to HOT managed lanes in Maryland 

• Adjusted interchange ramps to accommodate 
widened mainline 

I-495/Clara Barton Parkway Interchange • Adjusted interchange ramps to accommodate 
widened mainline 

I-495/MD 190/Cabin John Parkway Interchange 
(see location ‘H’ on Figure 3) 

• HOT managed lanes direct access interchange 

• Adjusted interchange ramps to accommodate 
widened mainline 

I-495/I-270 west spur Interchange (see location ‘I’ 
on Figure 3)  

• HOT managed lanes direct access interchange 

• Reconstructed interchange to accommodate HOT 
managed lanes 

I-495/MD 187 Interchange • No proposed interchange improvements 



I-495 & I-270 Managed Lanes Study Record of Decision 

10 

Location Modification 

I-495/I-270 east spur/MD 355 Interchange • No proposed interchange improvements 

I-495/MD 185 Interchange  • No proposed interchange improvements 

I-495/MD 97 Interchange • No proposed interchange improvements 

I-495/US 29 Interchange • No proposed interchange improvements 

I-495/MD 193 Interchange • No proposed interchange improvements 

I-495/MD 650 Interchange • No proposed interchange improvements 

I-495/ I-95 Interchange • No proposed interchange improvements 

I-495/US 1 Interchange • No proposed interchange improvements 

I-495/Greenbelt Metro Interchange • No proposed interchange improvements 

I-495/MD 201 Interchange • No proposed interchange improvements 

I-495/Baltimore-Washington Parkway Interchange • No proposed interchange improvements 

I-495/MD 450 Interchange  • No proposed interchange improvements 

I-495/US 50 Interchange • No proposed interchange improvements 

I-495/MD 202 Interchange • No proposed interchange improvements 

I-495/Arena Drive Interchange • No proposed interchange improvements 

I-495/MD 214 Interchange • No proposed interchange improvements 

I-495/Ritchie Marlboro Interchange • No proposed interchange improvements 

I-495/MD 4 Interchange • No proposed interchange improvements 

I-495/MD 337/Suitland Road Interchange • No proposed interchange improvements 

I-495/MD 5 Interchange • No proposed interchange improvements 

I-270 west spur north of I-495 (see location ‘E’ on 
Figure 3) 

• Exchange ramps allowing ingress to and egress from 
the HOT managed lanes to general purpose lanes 

I-270 west spur/Democracy Boulevard Interchange • Adjusted interchange ramps to accommodate 
widened mainline 

I-270 west spur/Westlake Terrace Interchange (see 
location ‘D’ on Figure 3) 

• Repurposed existing HOV only ramps to/from north to 
HOT managed lanes direct access ramps 

• Added HOT managed lanes direct access ramps 
to/from south 

I-270 Y-Split Interchange • Reconstructed interchange to accommodate HOT 
managed lanes 

I-270/Montrose Road Interchange • Adjusted interchange ramps to accommodate 
widened mainline 

I-270/Wootton Parkway Interchange 
(new interchange) (see location ‘C’ on Figure 3) 

• New interchange for HOT managed lanes direct access 
only 

I-270/MD 189 Interchange • Reconfigured interchange ramps to accommodate 
widened mainline 

I-270/MD 28 Interchange • Adjusted interchange ramps to accommodate 
widened mainline 

I-270/Gude Drive Interchange  
(new interchange) (see location ‘B’ on Figure 3)  

• New interchange for HOT managed lanes direct access 
only 

I-270/Shady Grove Road Interchange • Adjusted interchange ramps to accommodate 
widened mainline 

I-270/I-370 Interchange (see location ‘A’ on Figure 
3)  

• HOT managed lanes direct access interchange 
(to/from south only) 

• Adjusted ramps to accommodate widened mainline 

I-270 east spur/MD 187/Rockledge Drive 
Interchange 

• Adjusted interchange ramps to accommodate 
widened mainline 

Note: The rows shaded in blue indicate HOT managed lanes access locations.1 
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Figure 3: Selected Alternative HOT Managed Lanes Access Locations 1 

2 
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Transit-Related Elements 1 

Severe congestion on I-495 and I-270 adversely affects the regional and local roadway network, especially 2 

in and around the interchanges and arterial roads in the study area. The congestion on these corridors 3 

also has negative effects on access to and usage of other transportation modes. Besides enhanced 4 

performance on I-495 and I-270 themselves, improvements to provide congestion relief on these facilities 5 

will also enhance existing and proposed multimodal transportation services by improving connectivity and 6 

mobility through enhancing trip reliability and providing additional travel choices for efficient travel during 7 

times of extensive congestion.  Improved direct and indirect connections to park and ride lots, Metrorail, 8 

bus and other transit facilities are anticipated to occur as a result of addressing congestion on these 9 

regional roadways, thus providing a system of systems approach to addressing overall transportation 10 

needs in the National Capital Region.  11 

The Selected Alternative includes transit-related elements that provide access/connectivity and enhance 12 

mobility for transit vehicles and passengers to support the Study’s purpose of enhancing existing and 13 

planned multimodal mobility and connectivity.  Additionally, MDOT SHA has prepared the Transit Service 14 

Coordination Report as the initial product from the I-495 & I-270 Managed Lanes Transit Work Group to 15 

assist affected counties and transit providers in prioritizing capital and operating 16 

investments(https://oplanesmd.com/transit-service-coordination-report/). 17 

MDOT SHA has identified opportunities to enhance transit mobility and connectivity as part of the 18 

Selected Alternative. These include the following elements, which were documented in the SDEIS and 19 

FEIS:  20 

• Free bus transit usage of the HOT managed lanes to provide an increase in speed of travel, 21 

assurance of a reliable trip, and connection to local bus service/systems on arterials that directly 22 

connect to activity and economic centers.  23 

• Access from the proposed HOT managed lanes to existing transit stations and planned Transit 24 

Oriented Development via direct and indirect connections. A direct connection is where the HOT 25 

managed lanes ramps connect to an arterial at or near the location of a transit facility like at the 26 

Westfield Montgomery Mall Transit Center on Westlake Terrace. A connection is considered 27 

indirect where the transit facility is not adjacent to, but in relatively close proximity to the HOT 28 

managed lanes access point, like at the Shady Grove Metro Station on I-370, and the Twinbrook 29 

and Rockville Metro Stations near Wootton Parkway. New or existing bus routes can take 30 

advantage of the relative proximity to the HOT managed lanes for express bus service or other 31 

direct connections. 32 

• Construct new bus bays at Washington Metropolitan Area Transit Authority’s Shady Grove 33 

Metrorail Station and increase parking capacity at the Westfield Montgomery Mall Transit Center. 34 

MDOT SHA and the Public-Private Partnership (P3) Developer have committed to additional regional 35 

transit improvements and investments in transit services and projects as part of the P3 Agreement. Refer 36 

to FEIS, Chapter 7, Section 7.3 and ROD, Appendix A, Table 2. While these commitments are not required 37 

as part of the Project, the Study efforts identified these additional means to enhance existing and planned 38 

transit and support new opportunities for regional transit service, including:  39 
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• Construct and equip the Metropolitan Grove Operations and Maintenance Facility including the 1 

necessary bus fleet.  2 

• After financial close of the Phase 1 South Section P3 Agreement, fund not less than $60 million 3 

from the Development Rights Fee provided by the P3 Developer for the design and permitting of 4 

high priority transit investments in Montgomery County  5 

• Provide not less than $300 million of additional transit investment funding inclusive of the P3 6 

Developer’s proposed transit investment to implement high priority transit projects in 7 

Montgomery County over the operating term of Phase 1 South. 8 

• Working with Montgomery, Frederick, and Prince George’s Counties to expand transit fare 9 

subsidies for eligible low-income riders.  10 

• Design and construct the ALB such that a future capital improvement project will have one or 11 

more feasible options to achieve the full design and implementation of a transit line across the 12 

ALB.  These options will be enabled by designing the northbound and southbound structures to 13 

not preclude a possible future transit line including the addition of foundation and substructure 14 

elements. 15 

Pedestrian and Bicycle Facilities 16 

The Selected Alternative reflects a commitment to provide pedestrian and bicycle connectivity and 17 

mobility in the study area consistent with comments received throughout the NEPA process. Existing 18 

pedestrian and bicycle facilities impacted by the Selected Alternative would be replaced in kind or 19 

upgraded to meet the current master plan8 recommended facilities. Provision of these upgraded facilities 20 

would be subject to maintenance agreements between MDOT SHA and the local jurisdictions in 21 

compliance with Maryland law. The design approach for facilities along crossroads where the crossroad 22 

bridge would be reconstructed is to replace, upgrade, or provide new pedestrian/bicycle facilities (that 23 

are consistent with the current master plan), where adjacent connections on either side of the bridge 24 

currently exist. Where the I-495 and I-270 mainline or ramps cross over a roadway or pedestrian/bicycle 25 

facility and the bridge would be replaced, the mainline and ramp bridges would be lengthened to 26 

accommodate the footprint for the master plan facility under the structure. The two locations where 27 

lengthening of the mainline bridges is included in the Selected Alternative are described below and 28 

included in Section 3.2.2 in Chapter 3 of the FEIS: 29 

• Lengthen the I-495 bridge over Seven Locks Road to accommodate pedestrian/bicycle facilities 30 

along Seven Locks Road. MDOT has committed to constructing the master plan recommended 31 

facilities along Seven Locks Road  32 

• Lengthen the I-270 bridge over Tuckerman Lane to accommodate future pedestrian/bicycle 33 

facilities along Tuckerman Lane. Montgomery County would construct the master plan 34 

recommended facilities along Tuckerman Lane in the future.  35 

In response to public comments supporting a direct connection of the shared use path from the ALB to 36 

the Chesapeake and Ohio Canal towpath, a direct connection to the Chesapeake and Ohio Canal towpath 37 

has been incorporated into the Selected Alternative’s preliminary design and final impact analysis. The 38 

 
8 MDOT SHA Bicycle Policy & Design Guidelines (January 2015), Montgomery County Planning Department’s Bicycle 
Facility Design Toolkit (May 2018), and City of Rockville’s Bikeway Master Plan (April 2017) 
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direct connection to the Chesapeake and Ohio Canal towpath results in fewer NPS property and natural 1 

resource impacts. MDOT SHA and the Developer will continue to coordinate with NPS to review the 2 

condition of the existing connection(s) to the east and west of the ALB between the Chesapeake and Ohio 3 

Canal towpath and the MacArthur Boulevard sidepath outside of the study area to ensure the existing 4 

connection(s) can handle any increased usage from the new shared use path connection to the 5 

Chesapeake and Ohio Canal towpath. The alignment of the proposed shared use path connection to the 6 

Chesapeake and Ohio Canal towpath is shown in the FEIS, Appendix E. 7 

The proposed pedestrian and bicycle facilities that would be constructed as part of the Selected 8 

Alternative are listed in Table 3-2 in Chapter 3 of the FEIS and shown in Figure 4 of this ROD. Identification 9 

of the proposed pedestrian and bicycle facilities was conducted during the NEPA process in coordination 10 

with the Maryland-National Capital Park and Planning Commission (M-NCPPC), the Montgomery County 11 

Department of Transportation (MCDOT), and the City of Rockville. Coordination with these key agency 12 

stakeholders will continue through final design. The new facilities or upgrades included in the Selected 13 

Alternative were designed at a planning level in accordance with MDOT SHA, Montgomery County, or City 14 

of Rockville design requirements, including consideration of the recent Montgomery County Complete 15 

Streets Design Guide.  16 



I-495 & I-270 Managed Lanes Study Record of Decision 

15 

Figure 4: Bicycle and Pedestrian Improvements 1 

  2 
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Stormwater Management 1 

The Maryland Stormwater Management Act of 2007 emphasizes environmental site design (ESD) and 2 

consideration of SWM early in the planning stage of a project to better balance transportation needs, 3 

right-of-way considerations, and requirements of the Act, which include both water quality (i.e., ESD) and 4 

water quantity management. Water quality management treats the first flush of rainfall to remove 5 

pollutants and improve downstream conditions. Water quantity management stores and slowly releases 6 

water to reduce downstream flooding. 7 

The Selected Alternative will be required to meet all SWM permitting requirements for Maryland and 8 

Virginia, which includes both water quality treatment and water quantity control. In Maryland, water 9 

quality treatment must be provided onsite to the maximum extent practicable for all new impervious area 10 

and a minimum of 50 percent of reconstructed existing impervious area to mimic the runoff characteristics 11 

of woods in good conditions. 12 

MDOT SHA reevaluated stormwater needs and locations for the overall Project management approach 13 

during the NEPA process using a more detailed volume-based analysis and developing a SWM Concept.  14 

The SWM Concept applies standard Maryland Department of the Environment (MDE) approved hydrology 15 

and hydraulic procedures, which includes a volumetric approach for calculating stormwater credit.  A total 16 

of 167 Points of Investigation (POI) or Lines of Investigation (LOI), defined as locations where project-17 

related stormwater runoff leaves the MDOT SHA right-of-way, were identified for Phase 1 South.  18 

Required and provided stormwater needs were then tabulated for each POI/LOI. A planning-level, 19 

conceptual identification of stormwater management (SWM) needs was considered throughout the Phase 20 

1 South limits when establishing the LOD for the Selected Alternative. 21 

The total impervious area requiring treatment (IART) was determined for the Selected Alternative and is 22 

presented in Table 2 below. A total of approximately 116 acres of new impervious area is anticipated for 23 

Phase 1 South.  All new impervious area will need to be treated for both water quality and water quantity.  24 

In addition, approximately 72 acres of existing impervious area will require water quality treatment and 25 

approximately 22 acres of existing water quality treatment is expected to be impacted by the Project and 26 

must be replaced. 27 

Table 2: Stormwater Management Requirements for the Selected Alternative 28 

IART from Loss of Water 

Quality (ac) 

 

IART from Redevelopment 

(ac) 

IART from New 

Development (ac) 
Total IART (ac) 

21.75 72.03 116.20 209.98 

Note: Stormwater requirements are for work in Maryland only. 29 

Proposed SWM facilities for the FEIS include wet ponds, extended detention ponds, underground quantity 30 

facilities, submerged gravel wetlands, grass swales, bioswales, micro-bioretentions, bioretentions, 31 

underground sand filters, etc. The proposed, large surface SWM features are shown on the Environmental 32 

Resource Mapping (FEIS, Appendix E). Due to existing site constraints, the estimated impervious area 33 

treated (IAT) onsite for the Selected Alternative is 207.59 acres and the estimated remaining IART must 34 

be treated off-site using compensatory SWM is 2.39 acres.   35 
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The Compensatory SWM Mitigation Plan, FEIS, Appendix D provides compensatory SWM sites to meet 1 

the target IART for the Selected Alternative through use of mainly environmental site design SWM 2 

facilities within the same MDE 12-digit and/or 8-digit watershed Washington Metropolitan (No. 021402).  3 

The amount of compensatory IAT identified, 27.39 acres, exceeds the need of 2.39 acres. The plan includes 4 

an excess of potential compensatory SWM sites to allow for the more detailed analysis performed during 5 

final design. Detailed design will include avoidance and minimization of impacts that may result from SWM 6 

sites. In addition, the use of alternate sites which could have fewer, or no impacts, will be considered in 7 

final design. 8 

The Selected Alternative will also include work in Virginia, located between the George Washington 9 

Memorial Parkway and the southern bank of the Potomac River. Coordination with VDOT on the 495 NEXT 10 

project is ongoing and will continue through final design. The preliminary stormwater analysis identified 11 

a pond retrofit and expansion to meet both the water quantity and quality requirements. Preliminary 12 

calculations indicated that the retrofit would provide both two-year and ten-year management.  In 13 

addition, the retrofit is estimated to provide between 75 and 90 percent of the required nutrient load 14 

reduction. Credits for the remaining required nutrient load reduction can be purchased from a Nutrient 15 

Credit Bank. The exact nutrient load credits to be purchased will be determined during final design. 16 

Cross Culverts 17 

All major cross culverts, defined as culverts 36 inches in diameter or greater with a drainage area greater 18 

than 25 acres, were identified and analyzed to determine if they would need additional capacity in the 19 

proposed conditions. Major culverts were identified by desktop analysis using the MDOT SHA large and 20 

small structure database; LiDAR (light detection and ranging) topographic data with one-foot contours; 21 

the MDOT SHA NPDES database; and field observations. 22 

If an existing culvert crossing is predicted to need additional capacity in the proposed conditions, then an 23 

auxiliary culvert has been proposed to meet the need. It was assumed that the auxiliary culverts could be 24 

installed using trenchless technologies (installing the culvert underground without disturbing the existing 25 

road) so as not to disrupt traffic traveling on the existing road. The LOD of the Selected Alternative includes 26 

all areas identified for culvert augmentation and shown in the mapping in FEIS, Appendix E. 27 

Detailed hydrologic and hydraulic analysis will be completed during final design to confirm that 28 

augmentation is required. The detailed design will utilize additional data, including roadway and stream 29 

topographic survey, to analyze each culvert crossing location more thoroughly and will assess the 30 

hydraulic impacts associated with augmentation to confirm that the proposed design will meet the 31 

regulatory requirements. The increased capacity from culvert augmentation can lead to increased 32 

downstream discharges and velocities, which may result in increased downstream flooding.  The addition 33 

of a culvert barrel can also lead to redistribution of channel flows and sediment transport, leading to 34 

aquatic organism passage barriers. Culvert augmentations will be designed with these considerations in 35 

mind. During final design, it is possible that culvert augmentation will not be needed at some previously 36 

identified locations or will be needed at other additional locations based on the detailed design. 37 

MDOT SHA also refined the approach to relocate, pipe, or maintain the existing alignment of Thomas 38 

Branch located along the I-270 west spur. The Selected Alternative design concept proposes to eliminate 39 
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the existing culvert crossing of the I-270 west spur north of Democracy Boulevard to reduce the total 1 

length of culvert along Thomas Branch and maintain portions in an open channel. 2 

Tolling 3 

The Selected Alternative includes tolling of the HOT managed lanes as a variably priced facility that will 4 

utilize dynamic pricing. The toll rates and toll rate ranges were determined through a multi-step process 5 

that is codified in Maryland law and regulation [Transportation Article §4-312 of the Annotated Code of 6 

Maryland and COMAR Title 11 Department of Transportation, Subtitle 07 Maryland Transportation 7 

Authority DTA, Chapter 05 Public Notice of Toll Schedule Revisions (11.07.05)], which provides for public 8 

input through public hearings.  9 

Maryland law requires the establishment of toll rate ranges for variably priced facilities, including those 10 

utilizing dynamic pricing, which is a method of calculating the toll where the pricing mileage rate varies 11 

within the approved toll rate range in real time. A dynamic facility uses operational metrics to adjust the 12 

toll in real time to maintain free-flowing traffic by using pricing factors to influence the traffic flow—when 13 

lanes become more congested, the toll increases, and when the lanes become less congested, the toll 14 

decreases. The toll rates within each tolling segment could change as often as every five minutes based 15 

on real-time traffic volumes or speed in the HOT lanes to provide customers who choose to use the HOT 16 

lanes and pay a toll, a faster and more reliable trip. Customers will pay the toll rate in effect when they 17 

enter the managed lanes, regardless of toll rate changes that occur in any tolling segment during their 18 

trip. 19 

The toll rate ranges were approved by the Maryland Transportation Authority (MDTA) Board in Fall 2021 20 

and include minimum and maximum toll rate ranges, soft rate caps, a process for annual toll escalation, 21 

and toll discounts for certain types of vehicles. Refer to Table 3. The toll rate ranges are limited to only 22 

Phase 1 South. Any action to set, revise and fix tolls outside of Phase 1 South limits would require a 23 

separate toll setting process in accordance with State law.  24 

The goal of the HOT managed lanes is to maintain free-flowing traffic by using pricing factors to influence 25 

traffic flow. The Selected Alternative was designed to maintain speeds of 45 mph or greater in the HOT 26 

managed lanes, in compliance with Title 23 United States Codes (U.S.C.) 129 and 166.  27 

MDTA spent more than two years conducting due diligence activities on the toll rate range proposal which 28 

included traffic and revenue studies, post-model processing, and feedback from potential developers. The 29 

approved toll rate ranges are provided below in cost per mile ($/mile) for a passenger vehicle. The rate 30 

ranges for other vehicle classifications can be found on the MDTA webpage at 31 

https://mdta.maryland.gov/ALB270TollSetting/TollRateRangeSettingProcessAndApprovedTollRateRange32 

s. The toll rate ranges will only apply to the HOT managed lanes; the existing free general purpose lanes 33 

will not be tolled. Customers will pay the toll rate in effect when they enter the managed lanes, regardless 34 

of toll rate changes that occur in any tolling segment during their trip. In addition, the approved rates 35 

include discounts for qualifying vehicles—including HOV 3+ (including carpools and vanpools), buses and 36 

motorcycles.9  37 

 
9 Other exemptions, such as emergency vehicles during emergency response, have been agreed upon as part of the toll operations 

between MDTA, MDOT SHA and the Developer.  

https://mdta.maryland.gov/ALB270TollSetting/TollRateRangeSettingProcessAndApprovedTollRateRanges
https://mdta.maryland.gov/ALB270TollSetting/TollRateRangeSettingProcessAndApprovedTollRateRanges
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Table 3: Approved Toll Rate Ranges, Soft Rate Caps, and Discounts1  1 

for Passenger Vehicle (2-axle) by Payment Type for the I-495 & I-270 Managed Lanes Study 2 

General 

Purpose 

Lanes 

HOT Managed Lanes 

Payment Type 

Approved Toll Rate Ranges for 
Passenger Vehicle (2-axle) (2021 $/mile) 

HOV 3+ 
Vanpools 
Carpools 

Buses / 
Motorcycles Minimum 

Toll Rate2 
Soft Rate 

Cap 
Maximum 
Toll Rate 

Free 

Electronic Toll Collection 
(ETC) (E-ZPass) 

$0.17 $1.50 $3.76 

Free Free 
Pay-By-Plate (Registered 

Video) (1.25x ETC) 
$0.21 $1.88 $4.70 

Video Tolling (Unregistered 
Video) (1.5x ETC) 

$0.26 $2.25 $5.64 

1 MDTA uses the term discount to refer to all vehicles that could have a toll that is lower than the standard toll rate. 3 
2 The minimum trip toll (not per mile) by payment type for all vehicle types would be $0.50 for customers using E-ZPass®, $0.63 4 
for customers using Pay-By-Plate (Registered Video), and $0.75 for customers using Video Tolling (Unregistered Video). 5 
 6 

C. Alternatives Considered and Dismissed 7 

The alternatives development and screening process for the Study followed five steps to narrow the 8 

Preliminary Range of Alternatives under consideration to the Preferred Alternative, refer to Figure 5. The 9 

results and documentation of the first four steps were presented in the Study’s DEIS, Chapter 2 and the 10 

last step, identification of the Preferred Alternative, was documented in the SDEIS, Chapter 2. 11 

Figure 5: Alternatives Screening Process 12 

  13 
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1. Preliminary Alternatives 1 

Fifteen Preliminary Alternatives were identified from previous studies and planning documents, and input 2 

from the public, and federal, state, and local agencies during the NEPA scoping process. The Preliminary 3 

Alternatives included the No Build Alternative as well as alternatives that included elements such as 4 

Transportation Systems Management (TSM)10/ Transportation Demand Management (TDM),11 additional 5 

general purpose lanes, High-Occupancy Vehicle (HOV) lanes, priced managed lanes, collector-distributor 6 

lanes, contraflow lanes, reversible lanes, and transit. Stand-alone transit alternatives considered three 7 

transit modes: heavy rail, light rail, and bus. Additionally, options were identified for alternatives that 8 

could be applied to either I-495 or I-270 as well as different transit modes. Some of the alternatives 9 

included lettered options which reflect whether the options were exclusively applicable to I-495 or I-270 10 

or were related to a specific transit mode. The Preliminary Alternatives were: 11 

• Alternative 1: No Build 12 

• Alternative 2: Transportation Systems Management/Transportation Demand Management 13 

(TSM/TDM) 14 

• Alternative 3: Add one general purpose lane in each direction on I-495 and I-270 15 

• Alternative 4: Add one HOV lane in each direction on I-495 and retain existing HOV lane in each 16 

direction on I-270 17 

• Alternative 5: Add one priced managed lane in each direction on I-495 and convert one existing 18 

HOV lane in each direction to a priced managed lane on I-270  19 

• Alternative 6: Add two general purpose lanes in each direction on I-495 and I-270 20 

• Alternative 7: Add two HOV lanes in each direction on I-495 and retain one existing HOV lane and 21 

add one HOV lane in each direction on I-270 22 

• Alternative 8: Add two priced managed lanes in each direction on I-495 and add one priced 23 

managed lane in each direction and retain one existing HOV lane in each direction on I-270 24 

• Alternative 9: Add two priced managed lanes in each direction on I-495 and convert one existing 25 

HOV lane to a priced managed lane and add one priced managed lane in each direction on I-270 26 

• Alternative 10: Add two priced managed lanes in each direction on I-495 and on I-270 and retain 27 

one existing HOV lane in each direction on I-270 only 28 

• Alternative 11: Physically separate traffic using collector-distributor lanes, adding two general 29 

purpose lanes in each direction on I-495 30 

• Alternative 12A: Convert existing general purpose lane on I-495 to contraflow lane during peak 31 

periods 32 

• Alternative 12B: Convert existing HOV lane on I-270 to contraflow lane during peak periods 33 

• Alternative 13A: Add two priced managed reversible lanes on I-495 34 

• Alternative 13B: Convert existing HOV lanes to two priced managed reversible lanes on I-270 35 

 
10 TSM are actions that improve the operation and coordination of transportation services and facilities. 
11 TDM is a variety of strategies, techniques, or incentives aimed at providing the most efficient and effective use of existing 
transportation services and facilities (e.g., rideshare and telecommuting promotion, managed lanes, preferential parking, road 
pricing, etc.) 
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• Alternative 13C: Add two priced managed reversible lanes and retain one existing HOV lane in 1 

each direction on I-270 2 

• Alternative 14A: Heavy Rail12 transit 3 

• Alternative 14B: Light Rail13 transit 4 

• Alternative 14C: Fixed guideway BRT14 off alignment of existing roadway 5 

• Alternative 15: Add one dedicated bus lane on I-495 and I-270 6 

2. Screened Alternatives 7 

The Preliminary Alternatives were evaluated by applying the screening criteria established from the 8 

Study’s Purpose and Need (as described in the FEIS, Chapter 2, Section 2.2 and in greater detail in DEIS, 9 

Appendix B), performing assessments of readily available information. An alternative was dropped from 10 

further consideration only if the available information demonstrated it clearly did not meet the Study’s 11 

Purpose and Need. Screened Alternatives were identified as those that met the screening criteria or 12 

required additional analysis to determine their ability to meet the Purpose and Need. 13 

As a result of the initial screening, seven alternatives were recommended to be advanced for further 14 

detailed analysis and 13 alternatives were dropped from further consideration. Alternatives 1, 5, 8, 9, 10, 15 

13B, and 13C were recommended for further analysis and environmental evaluation as the Screened 16 

Alternatives. In February 2019, the Screened Alternatives were presented to the public through the Study 17 

website via written documentation and a video. 18 

3. Alternatives Retained for Detailed Study and Evaluated in the DEIS 19 

Additional engineering, traffic, financial, and environmental analyses were completed for the Screened 20 

Alternatives which all were then carried forward as alternatives retained for detailed study (ARDS) and all 21 

were presented at eight, in person, Spring 2019 Public Workshops and were then further analyzed. 22 

FHWA and MDOT SHA determined that Alternative 5 was deficient in addressing both existing traffic and 23 

long-term traffic growth and trip reliability, while only minimally less costly and impactful to property and 24 

environmental impacts and with these concerns and reduced anticipated usage it also raised concerns 25 

with the alternative’s financial viability. Consequently, it was determined that Alternative 5 was not 26 

reasonable. However, the analysis of Alternative 5 was included in in DEIS, Chapter 3 and DEIS, Chapter 27 

4 for comparison purposes. 28 

Following the Spring 2019 Public Workshops and agency meetings, several Cooperating and Participating 29 

Agencies requested that MDOT SHA evaluate an alternative that would provide an alternate route for 30 

travelers to use MD 200 (Intercounty Connector) instead of the top side of I-495 between I-270 and I-95 31 

 
12 Heavy Rail is a mode of transit service (also called metro, subway, rapid transit, or rapid rail) operating on an electric railway 
with the capacity for a heavy volume of traffic. It is characterized by high speed and rapid acceleration passenger rail cars 
operating singly or in multi-car trains on fixed rails.  
13 Light Rail is a mode of transit service (also called streetcar, tramway, or trolley) operating passenger rail cars singly (or in short 
trains) on fixed rails. Light rail vehicles are typically driven electrically with power being drawn from an overhead electric line via 
a trolley or a pantograph and driven by an operator on board the vehicle.  
14 Bus Rapid Transit is a high-quality bus-based transit system that delivers fast and efficient service that may include dedicated 
lanes, busways, traffic signal priority, off-board fare collection, elevated platforms, and enhanced stations. 
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to avoid or reduce impacts to significant, regulated resources and residential relocations. This new 1 

alternative, the MD 200 Diversion Alternative, was developed and analyzed with input from the agencies. 2 

After evaluation, it was determined that the MD 200 Diversion Alternative would not address the Study’s 3 

Purpose and Need of accommodating long-term traffic growth, enhancing trip reliability, or improving the 4 

movement of goods and services. A summary of the MD 200 Diversion Alternative analysis was included 5 

in the DEIS, Chapter 2 and DEIS, Appendix B, Alternatives Technical Report.  6 

In response to public and agency input, MDOT SHA and FHWA evaluated another alternative, called 7 

Alternative 9 Modified (Alternative 9M). Alternative 9M consisted of a blend of Alternatives 5 and 9 with 8 

the primary difference on the top side of I-495 between I-270 and I-95 being the addition of one managed 9 

lane per direction instead of two managed lanes. Alternative 9M was evaluated and determined to be a 10 

reasonable alternative, and thus was included as a Build Alternative in the DEIS.  11 

The following Cooperating Agencies provided concurrence15 on the ARDS: US Environmental Protection 12 

Agency (USEPA), US Army of Engineers (USACE), NPS, MDE, Maryland Department of Natural Resources, 13 

and VDOT. 14 

The DEIS, Chapter 3, DEIS, Chapter 4, and DEIS, Appendix B, Alternatives Technical Report presented the 15 

additional analysis and comparison of impacts between the Build Alternatives (Alternatives 8, 9, 9M, 10, 16 

13B, 13C) and the No Build Alternative, plus Alternative 5 for comparison purposes.   17 

4. Identification of the Preferred Alternative 18 

In January 2021, Alternative 9 was announced as the MDOT SHA Recommended Preferred Alternative 19 

based on the results of traffic, engineering, financial, and environmental analyses, as well as public 20 

comment. However, after several months of further coordinating with and listening to agencies and 21 

stakeholders and reviewing public comments FHWA and MDOT SHA identified a new Preferred Alternative 22 

in the SDEIS: Alternative 9 – Phase 1 South and a No-Build for the balance of Alternative 9.  23 

The FHWA and MDOT SHA’s selection of the Preferred Alternative was based on currently available 24 

information and consideration of comments received on the DEIS. The agencies received many comments 25 

supporting the need to address improvements to the ALB, a major regional traffic bottleneck; to avoid 26 

property displacements, avoid and minimize public parkland impacts to the maximum extent practicable 27 

in compliance with Section 4(f) regulations; to coordinate with planned managed lane projects in Northern 28 

Virginia to provide a seamless regional managed lanes system; and to increase multi-modal transportation 29 

options in the study area.  30 

Many of these key concerns and comments raised by the agencies and public through review of the DEIS 31 

were common among the Build Alternatives retained including, but not limited to, stormwater 32 

management, direct managed lanes access, transit elements, noise, property impacts, and proposed 33 

relocations. The efforts to further address comments, avoid and minimize impacts, and determine 34 

mitigation for unavoidable impacts continued through the development of the FEIS. The specific elements 35 

of the Selected Alternative are described in Section V.2 of this document and FEIS, Chapter 3. 36 

 
15 NCPC abstained from concurring on the ARDS; M-NCPPC did not concur on the ARDS.  
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5. Environmentally Preferred Alternative 1 

According to CEQ regulations implementing NEPA (40 CFR 1502.2(2)), the agency shall “identify all 2 

alternatives considered by the agency in reaching its decision, specifically the alternative or alternatives 3 

which were considered to be environmentally preferable.”  The environmentally preferred alternative is 4 

one that meets the project purpose and need and causes the least harm to natural and physical 5 

environment.  Based on the analyses and evaluations conducted during the EIS process, specifically 6 

Section VII.C of this ROD and FEIS, Chapter 5, the Selected Alternative, as described in Section V.2, is 7 

deemed the environmentally preferred alternative. 8 

VI. Factors in the Decision-Making Process, Including Measures to Minimize Harm 9 

The DEIS, SDEIS, and FEIS detailed the extensive alternatives analysis conducted for this Study during the 10 

NEPA process. Consideration of input from partner agencies, stakeholders, and the public was an integral 11 

part of the alternatives development process and was a major factor in the identification of the Selected 12 

Alternative.  Many comments received on the DEIS centered around the need to find an alternative that 13 

would avoid residential and business displacements and impacts to significant parkland on the topside 14 

and eastside of I-495. While other comments focused on providing support for alternatives that would 15 

include replacement of the aging and severely congested ALB. FHWA weighed the benefits and impacts 16 

and also considered a No Build Alternative in the decision of the Selected Alternative in this ROD. 17 

The notable benefits of the Selected Alternative are that it will: 18 

• Further align with the phased delivery and permitting approach 19 

• Focus improvements on Phase 1 South, including the ALB, the biggest traffic chokepoint in the 20 

region. Replacement of the bridge is part of a bi-state effort to improve mobility and would 21 

provide a seamless regional system of managed lanes by connecting to Virginia over the ALB. 22 

• Expedite replacement of the ALB with a private funding source. 23 

• Provide options for travel by keeping all existing general purpose lanes free. 24 

• Reduce reliance on single occupancy vehicles and permitting buses, carpool, vanpool, and 25 

personal vehicles with three or more people to travel faster and more reliably in the new HOT 26 

lanes free of charge any time of the day. 27 

• Avoid all residential and commercial displacements. 28 

• Minimize impacts by over 50% to National Parks near the ALB (George Washington Memorial 29 

Parkway, Clara Barton Parkway, and Chesapeake & Ohio Canal National Historical Park) and 30 

completely avoid three other National Parks: Baltimore Washington Parkway, Greenbelt Park, and 31 

Suitland Parkway. 32 

• Avoid approximately 22 acres of Maryland-National Capital Park and Planning Commission 33 

parkland including Rock Creek, Sligo Creek, and Northwest Branch Stream Valley Parks. 34 

As described in greater detail in SDEIS, Chapter 3 and FEIS, Chapter 4, the Selected Alternative is projected 35 

to provide meaningful operational benefits to the regional system even though it includes no action for a 36 

large portion of the study area in an effort to avoid and minimize impacts. The Selected Alternative will 37 

significantly increase throughput across the ALB and on the southern section of I-270 while reducing 38 

congestion. It will also increase speeds, improve reliability, and reduce travel times and delays along I-39 
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495, I-270, and the surrounding roadway network compared to the No Build Alternative, albeit to a lesser 1 

degree than the Build Alternatives presented in the DEIS that provided managed lanes throughout the full 2 

study area limits. Projected daily traffic volumes served would increase with development of the Selected 3 

Alternative when compared to the No Build Alternative because the freeways would be able to 4 

accommodate latent demand that would otherwise use the local roadway network to avoid congestion. 5 

Congestion would be present in the general purpose lanes during the PM peak period on I-270 6 

northbound and the I-495 inner loop in the design year of 2045 due to downstream bottlenecks outside 7 

of the Selected Alternative limits, but overall operations would be significantly better than the No Build.  8 

The key factors considered in deciding to approve the Preferred Alternative as the Selected Alternative 9 

are discussed below and include a summary of the planning process, NEPA process, Purpose and Need, 10 

alternatives considered, environmental impacts and measures to avoid and minimize impacts, and lastly 11 

a summary of the public outreach opportunities. 12 

A. Planning Process 13 

As noted in Section III of this ROD, MDOT SHA, MDOT MTA VDOT have performed numerous studies16 to 14 

evaluate a myriad of transportation solutions to address the regional congestion.  Those solutions have 15 

demonstrated the need in this region to make use of all the tools in the transportation toolbox.  MDOT 16 

SHA and other regional transportation partners have studied and, in many cases, already constructed and 17 

improved elements of the transportation system of systems needed to serve this important region.  The 18 

various transportation facilities consist of interstate, circumferential and arterial highways, bus rapid 19 

transit, local bus services, commuter and freight rail, one of the world’s most extensive metro rail, and 20 

light rail systems that move people and goods throughout the region. 21 

Historically improvements to the severe congestion have been evaluated, with similar consensus 22 

regarding the need for all tools in the transportation toolbox.  That is, they include the need for highway, 23 

transit and other transportation management measures.  For example, in 2002, a combined highway and 24 

transit study, the Capital Beltway/Purple Line Study16, was initiated by MDOT SHA and MDOT MTA, which 25 

identified adding HOV lanes to I-495 and constructing the Purple Line, a transit alignment inside the 26 

Beltway. This combined study concluded that fixed guideway transit was not recommended wholly along 27 

the Capital Beltway itself.  In 2003, the transit and highway portions of the Capital Beltway/Purple Line 28 

Study were separated into two independent studies, the Purple Line Project and the Capital Beltway Study 29 

(MDOT SHA et al., 2013), with the justification that both projects were needed to meet the demands of 30 

the corridor.  The Purple Line Project Final Environmental Impact Statement (FEIS) and Draft Section 4(f) 31 

Evaluation was signed in 2013 and a Record of Decision (ROD) was issued in 2014.  This transit solution is 32 

currently under construction on a 16-mile, two-track light rail system from Bethesda to New Carrollton.   33 

To promote effective transportation system connectivity, the role of each specific transportation project 34 

to the larger transportation network, is critical.  One of the objectives of any major investment study is to 35 

identify facility improvements that also improve the linkage of the regional transportation system.  As 36 

noted, I-495 and I-270 are critical elements of the National Highway System and the local transportation 37 

network.  These highways have interregional connections to many radial routes in Maryland and Virginia 38 

that provide access to and from Washington, DC.  Residential and employment activity centers and 39 

 
16 https://oplanesmd.com/environmental/resources/  

https://oplanesmd.com/environmental/resources/
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recreational facilities are located along I-495 and I-270.  I-270 provides the highway link from I-495 to I-1 

370/ MD 200 and to I-70.  For long distance travelers, a portion of I-495 is also I-95 which serves as a 2 

critical link in the Maine to Florida interstate route.  I-95 is designated as a portion of the National Highway 3 

System, a key element of the multimodal National Transportation System.  4 

Given the highly constrained area surrounding the interstates in the study area, the natural, cultural, 5 

historical, and recreational amenities that exist along this alignment are finite resources that cannot be 6 

easily replaced or replenished.  From the initiation of this Study, MDOT SHA committed to avoid and 7 

minimize community, cultural, environmental, and parkland impacts, and mitigate for unavoidable 8 

impacts at an equal or greater value. MDOT SHA has worked with FHWA and with federal, state, and local 9 

resource agencies in a collaborative process to address all regulatory requirements and to ensure the 10 

protection of significant environmental and community resources.   11 

In planning mitigation, MDOT SHA, worked with FHWA, federal, state and local agencies and the public to 12 

provide meaningful benefits to adjacent resources and improve the values, services, attributes, and 13 

functions which may be compromised. Innovative, creative solutions, including modern urban stormwater 14 

management and environmentally sensitive design techniques, will be utilized to mitigate for unavoidable 15 

impacts resulting from the project. Mitigation commitments are identified and included in this Record of 16 

Decision, refer to Appendix A of this document.  17 

The Study’s alternatives development process17 was informed by numerous previous studies and planning 18 

documents18. The initial screening of the Preliminary Alternatives considered initiatives and projects 19 

outlined in Visualize 2045, the latest financially Constrained Long-Range Plan (CLRP) that was approved 20 

by the National Capital Region Transportation Planning Board on October 17, 2018. An update to this plan  21 

was approved by the National Capital Region Transportation Planning Board on June 15, 2022. Visualize 22 

2045 identified Seven Aspirational Initiatives for a Better Future. One of the seven initiatives is “Expand 23 

Express Highway Network,” which includes congestion-free toll roads, building on an emerging toll road 24 

network to encourage carpooling and new opportunities for transit and express buses to travel in the toll 25 

lanes. For more information on this initiative refer to: 26 

http://mwcog.maps.arcgis.com/apps/Cascade/index.html?appid=debc2550777b4cc2bae2364c7712a151 27 

Three specific, financially constrained projects in the approved 2018 Visualize2045 Plan that relate to this 28 

Study are: 29 

• CLRP-constrained element ID-1182: I-95/I-495 component of Traffic Relief Plan to include two 30 

managed lanes in each direction, between the Baltimore Washington Parkway and the Virginia 31 

State Line/Potomac River at the Woodrow Wilson Bridge.  32 

• CLRP-constrained element ID-3281: I-95/I-495 component of Traffic Relief Plan to include two 33 

managed lanes in each direction, between the Baltimore Washington Parkway and the Virginia 34 

State Line/Potomac River at the ALB. 35 

• CLRP-constrained element ID-1186: I-270 component of Traffic Relief Plan, to include two 36 

managed lanes in each direction, between I-495 and I-70/US 40. 37 

 
17 Refer to DEIS, Appendix B (https://oplanesmd.com/wp-content/uploads/2020/07/DEIS_AppB_Alts_web.pdf\). 
18 https://oplanesmd.com/environmental/resources/  

http://mwcog.maps.arcgis.com/apps/Cascade/index.html?appid=debc2550777b4cc2bae2364c7712a151
https://oplanesmd.com/wp-content/uploads/2020/07/DEIS_AppB_Alts_web.pdf/
https://oplanesmd.com/environmental/resources/
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For more information about these three projects, refer to Appendix B – Summary of Projects in the 1 

Financially Constrained Element: https://www.mwcog.org/documents/2018/10/17/visualize-2045-a-2 

long-range-transportation-plan-for-the-national-capital-region-featured-publications-tpb-visualize-3 

2045/.  4 

B. NEPA Process  5 

The Study was initiated in early 2018 with the publication of a Notice of Intent to develop an EIS followed 6 

by a formal scoping period to determine the range of issues to be addressed by the Study. During the 7 

Scoping process, potential Cooperating, Participating, and Notified Agencies at the federal, state, local, 8 

and regional levels were initially identified by FHWA and MDOT SHA, in accordance with 40 CFR 1501.6 9 

and 23 U.S.C. § 139. The list of two Lead (Federal Agency and Local Project Sponsor), eight Cooperating, 10 

18 Participating, and seven Notified agencies is provided in DEIS, Chapter 7, Table 7-1. 11 

The entire NEPA process has been dedicated to obtaining, considering and responding to public and 12 

agency input.  Along with FHWA, the MDOT SHA in evaluating the need for congestion relief along the 48-13 

mile corridor, listened to public and agency input regarding alternative solutions, delayed the Study to 14 

add and consider new alternatives along through the process, carefully evaluated alternatives, screened 15 

a wide range into a set of 15 preliminary alternatives that were then studied in detail and presented in 16 

the DEIS.  In an innovative manner, FHWA and MDOT SHA presented the DEIS to the public during the 17 

COVID-19 Pandemic with in-person and virtual opportunities that may have reached even more people 18 

than even traditional methods.  FHWA and MDOT SHA also embarked on an evaluation of the long term 19 

and short term potential impacts of the pandemic on the region’s traffic.   MDOT SHA heard the concerns 20 

of the public, community and interest groups, and environmental resource agencies and developed a 21 

Preferred Alternative with shorter limits, Phase 1 South, which would satisfy the need for congestion relief 22 

set forth in the Study’s Purpose and Need. The Preferred Alternative, with build improvements only within 23 

the limits of Phase 1 South, avoids over 100 acres of parkland and hundreds of wetland and stream 24 

features. The impacts associated with the Preferred Alternative were avoided and minimized to the 25 

greatest extent practicable in all areas at this preliminary stage of the Study, and avoidance and 26 

minimization techniques were specifically refined in some areas of sensitive or recreationally valuable 27 

resources, such as the NPS park properties around the ALB. The results were published in the SDEIS in 28 

October 2021. 29 

As preliminary design advanced on the Preferred Alternative in coordination with the Developer, minor 30 

modifications occurred, which resulted in further avoidance and minimization of environmental resources 31 

and documented in the FEIS. In addition, coordination with the resource agencies on avoidance, 32 

minimization, and conceptual mitigation continued. The FEIS was published in June 2022 and included a 33 

comprehensive list of the mitigation and commitments to be carried forward into final design. 34 

As summarized below, the NEPA Process for the Study documented in the DEIS, SDEIS, and FEIS, the 35 

substantial traffic, engineering, and environmental analyses for public review and comment. 36 

The DEIS was published on July 10, 2020 and was made available for public and agency review for a 123-37 

day comment period. The DEIS and supporting documents summarized the entire alternatives 38 

development process, including the analysis and screening of 15 Preliminary Alternatives, full 39 

consideration of two additional alternatives raised during the comment process, and a detailed 40 

https://www.mwcog.org/documents/2018/10/17/visualize-2045-a-long-range-transportation-plan-for-the-national-capital-region-featured-publications-tpb-visualize-2045/
https://www.mwcog.org/documents/2018/10/17/visualize-2045-a-long-range-transportation-plan-for-the-national-capital-region-featured-publications-tpb-visualize-2045/
https://www.mwcog.org/documents/2018/10/17/visualize-2045-a-long-range-transportation-plan-for-the-national-capital-region-featured-publications-tpb-visualize-2045/
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comparison of six Build Alternatives. The DEIS presented the results of draft analyses and the comparison 1 

of potential effects to social, cultural and natural environmental resources between the No Build and the 2 

six Build Alternatives.  3 

The SDEIS was published on October 1, 2021 and was prepared to consider new information relative to 4 

the Preferred Alternative, Alternative 9 - Phase 1 South.  Building on the analysis in the existing DEIS, the 5 

SDEIS disclosed information relevant to the Preferred Alternative focusing on new information, while 6 

referencing the DEIS for information that remained valid. The SDEIS also described the background and 7 

context in which the Preferred Alternative was identified. The SDEIS presented updated information on 8 

draft analyses that were presented in the DEIS. The SDEIS was available for review to the public and 9 

agencies for a 60-day comment period, including an extension of 15 days based on public and stakeholder 10 

requests.    11 

The FEIS was published on June 17, 2022, and presented the final analyses completed for the Preferred 12 

Alternative, design refinements since the SDEIS, as well as responses to comments on the DEIS and SDEIS. 13 

The FEIS responds to the over 5,000 public and agency comments received on the DEIS and SDEIS. The 14 

FEIS includes the results of the final analyses of environmental impacts based on extensive avoidance and 15 

minimization efforts and presents final mitigation and commitments for unavoidable impacts. The FEIS 16 

was available for a 30-day review through the Project website (https://oplanesmd.com/feis/), the USEPA 17 

EIS Database and at 17 public libraries along or near the study corridors.   18 

C. Environmental Impacts and Measures to Avoid and Minimize  19 

The Selected Alternative is a resource avoidance and minimization alternative based in part on extensive 20 

coordination with and input from agencies and stakeholders, including the Officials with Jurisdiction 21 

(OWJs) for Section 4(f) properties. Comments received on the DEIS and Draft Section 4(f) Evaluation from 22 

agencies and stakeholders specifically requested avoidance of significant parkland and historic resources 23 

within the study area. The Selected Alternative is responsive to comments received and aligns the Study 24 

to be consistent with the previously determined phased delivery and permitting approach by limiting the 25 

build improvements to the area of Phase 1 South only while avoiding improvements on I-495 east of the 26 

I-270 East Spur. The result is complete avoidance of significant stream valley parks, including Rock Creek, 27 

Northwest Branch, Sligo Creek, Southwest Branch, and Henson Creek Stream Valley Parks, as well as 28 

historic parks of national significance including the Baltimore-Washington Parkway, Greenbelt Park and 29 

Suitland Parkway.  30 

The impacts associated with the Selected Alternative were avoided and minimized to the greatest extent 31 

practicable in all areas at this preliminary stage of the Study, and avoidance and minimization techniques 32 

were specifically refined in some areas of sensitive or recreationally valuable resources. Table 4 illustrates 33 

the avoidance and minimization that has occurred at each NEPA document milestone.  34 

https://oplanesmd.com/feis/
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Table 4: Example Environmental Resource Impact Avoidance and Minimization Efforts 1 

 at each NEPA Document Milestone  2 

Resource DEIS (Alt 9) SDEIS (Pref Alt) FEIS (Pref Alt) 

Residential Displacements 34 0 0 

Business Displacements 4 0 0 

Park impacts (total acres) 133.1 36.1 30.2 

NPS Park Property impacts (total acres) 29.4 17.0 16.2 

M-NCPPC Park Property impacts (total acres) 29.0 9.2 8.2 

Wetlands (total acres) 16.3 4.3 3.9 

Waterways (total linear feet) 155,922 46,553 42,286 

100-Year Floodplain (total acres) 119.5 48.8 31.6 

Forest Canopy (total acres) 1,497.0 500.1 455.0 

Under the Selected Alternative, impacts to Morningstar Tabernacle No. 88 Moses Hall and Cemetery 3 

boundary are avoided. In the DEIS, Alternative 9 would have impacted 0.3 acre of the Morningstar 4 

Cemetery. Based on further investigations of the property since the DEIS, the Preferred Alternative as 5 

presented in the SDEIS and FEIS avoids impacts to the historic Morningstar Tabernacle No. 88 Moses Hall 6 

and Cemetery boundary. Despite the avoidance efforts, MDOT SHA has committed in the ROD to the 7 

following (refer to Appendix A, Table 1): 8 

• Construct a new sidewalk along the west side of Seven Locks Road under I-495 to re-establish a 9 

connection between Morningstar Tabernacle No. 88 Moses Hall and Cemetery and First Agape 10 

AME Zion Church (Gibson Grove Church) in the historically African American community of Gibson 11 

Grove. 12 

• Convey a portion of existing MDOT SHA owned right-of-way located adjacent to the boundary of 13 

Morningstar Tabernacle No. 88 Moses Hall and Cemetery with an identified potential for 14 

unmarked graves to the Trustees of the Morningstar Tabernacle No. 88 Moses Hall and Cemetery. 15 

As noted in Table 4, the minimization efforts to NPS park properties resulted in 12 acres avoided under 16 

the Selected Alternative. However, the Selected Alternative still impacts 16.2 acres to three NPS park 17 

properties: George Washington Memorial Parkway, Chesapeake and Ohio Canal National Historical Park 18 

and Clara Barton Parkway. In addition, impacts to Plummers Island, part of the Chesapeake and Ohio Canal 19 

National Historical Park, could not be avoided completely, but impacts have been reduced by 1.7 acres. 20 

In the DEIS, the Build Alternatives had 1.9 acres of impacts to Plummers Island. Under the Selected 21 

Alternative, there would be approximately 0.28 acres of impact, of which less than 0.1 acres would be 22 

permanent impact and 0.27 acres would be temporary impact. Impacts to Plummers Island are required 23 

for the ALB substructure, including permanent use for three, discrete, approximately 10-foot diameter 24 

pier foundations and temporary, construction activities. Temporary construction activities may include 25 

efforts such as excavation, access for demolition of existing bridge foundation and piers adjacent to the 26 

island, and slope protection. Access to the existing and proposed piers is required for these activities. In 27 

addition, MDOT SHA has made a commitment to evaluate additional options for the ALB during final 28 

design that would further minimize or avoid physical impact to Plummers Island, refer to Appendix A, 29 

Table 1. 30 
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A summary of the permanent and temporary effects associated with the Selected Alternative are shown 1 

in Table 5. The impacts presented are associated with the build improvements of the Selected Alternative. 2 

For additional details on the environmental impacts and efforts to avoid and minimize impact by resource 3 

refer to FEIS, Chapter 5. Specific mitigation and commitments are presented in Appendix A of this 4 

document. 5 

Table 5: Summary of Impacts and Findings of the Selected Alternative 6 

Summary of Selected Alternative Permanent and Temporary Impacts 

Land Use and Zoning 

• Conversion of 78.2 acres of existing land uses to transportation right-of-way 

• Located entirely within Priority Funding Areas and is consistent with the Maryland Smart Growth Priority 
Funding Areas Act  

Communities and Community Facilities 

• No residential or business displacements 

• Partial property impacts are dispersed throughout seven communities adjacent to I-495 and I-270 in the Phase 
1- South area only. 

• Divisions or isolation of properties, persons, or groups would not occur due to the generally parallel nature of 
the LOD along I-495 and I-270 and the fact that no properties would be displaced.  

• Reduction in total traffic on all network local roads by 3.5%, which would lead to better access to facilities and 
improved emergency response times along local roadways 

• Benefits to the quality of life due to reduced congestion along the study corridors and improved trip reliability 
and travel choices to destination points within the region 

• Partial property acquisitions from: 1 correctional facility, 2 healthcare facilities, 4 places of worship, 1 
recreation center, 2 schools, and 1 historic cemetery (refer to FEIS, Table 5-4) 

Parks and Recreation Facilities 

• 30.2 acres of right-of-way needed from park properties (refer to FEIS, Table 5-5) 

o 16.2 acres of impacts at 3 NPS properties: 2.7 acres of permanent and 13.5 acres of temporary impacts 

o 8.2 acres of impacts at 5 M-NCPPC properties: 7.5 acres of permanent and 0.7 acres of temporary impacts 

o 5.4 acres of impacts at 4 City of Rockville park properties: 5.2 acres of permanent and 0.2 acres of 
temporary impacts 

o 0.5 acres of impacts at 1 City of Gaithersburg park property: 0.4 acres of permanent and <0.1 acres of 
temporary impacts 

Property Acquisitions 

• No residential of business displacements 

• 92.8 acres of total property outside of the existing highway right-of-way is needed: 78.2 acres for permanent 
use and 14.7 acres for temporary use 

• 361 properties impacted: 255 residential and 106 business/other properties 

Visual and Aesthetic Resources 

• Construction of the Selected Alternative would not introduce new elements incompatible with the existing 
visual character or qualities along the study corridors or that experienced by neighbors 

• Vegetation removal will be mitigated based on state and local agency requirements and standards to maintain 
the visual quality of the key locations 

• Aesthetic and landscaping guidelines of all highway elements will be established in consultation with local 
jurisdiction, private interest groups, local community and business associations, and local, state, and federal 
agencies 
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• Construction will result in the removal of vegetation along the study corridors and the addition of 
construction equipment into existing viewsheds 

Historic Architectural and Archeological Resources 

• Adverse effects to 4 historical architectural properties and 6 archeological properties  

• Additional archaeological delineation and treatment at the Poor Farm Cemetery is needed and is a 
commitment documented in the Programmatic Agreement 

• Avoids impacts to the historic Morningstar Tabernacle No. 88 Moses Hall and Cemetery boundary; 
determination of effects deferred until further investigations are completed as documented in the 
Programmatic Agreement 

• The signed Section 106 Programmatic Agreement is included in Appendix B of this document.  

Air Quality 

• In an attainment area for particulate matter (PM2.5) 

• Project would not be an exceedance of the carbon monoxide (CO) National Ambient Air Quality Standards 
(NAAQS) 

• Mobile Source Air Toxics (MSATs) pollutant emissions are expected to increase slightly with the Selected 
Alternative when compared to the No Build condition for 2025 and 2045, but all MSAT pollutant emissions are 
expected to significantly decline in the Opening (2025) and Design years (2045) when compared to existing 
conditions (2016) 

• Greenhouse gases (GHG) emissions with the Selected Alternative are expected to decline in the Opening 
(2025) and Design (2045) years for all GHG pollutants when compared to existing conditions. 

• Temporary air quality impacts are expected during construction, but measures will be implemented during 
construction to minimize emissions from construction vehicles 

Noise 

• 3 noise sensitive areas (NSA) in Virginia are predicted to have noise impacts 

• 45 NSAs in Maryland are predicted to have noise impacts 

• Noise impacts during construction are anticipated 

• Noise abatement for impacts is included in the Selected Alternative 

Hazardous Materials 

• 255 sites of concern were assigned a risk classification based on potential environmental impacts and 
proximity to the Selected Alternative LOD 

o 11 sites of high risk concern 
o 41 sites of moderate risk concern 
o 83 sites of low risk concern 
o 120 de minimis sites - unlikely for potential contamination 

Topography, Geology and Soils 

• Topography would be altered from construction of the Selected Alternative by surficial excavation and 
grading, thereby changing the relative ground elevation, but this work is not anticipated to have a substantial 
effect on underlying sediments 

• Soil removal or alterations to the soil profile and structure due to construction activities is expected 

• Measures to protect soils from erosion would be implemented based on approved Erosion and Sediment 

Control Plans (E&S Plans) prepared in accordance with Maryland and Virginia regulations. 

Waters of the US and Waters of the State, Including Wetlands 

• 3.9 acres of wetland impacts 

• 6.5 acres to impacts to wetland buffers 

• 42,286 linear feet of impacts to waterways 
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• Concurrent with the NEPA process, MDOT SHA has prepared a Joint Federal/State Permit Application for the 
Alteration of Any Floodplain, Waterway, Tidal or Non-Tidal Wetland (refer to FEIS, Appendix P) 

Watersheds and Surface Water Quality 

• Surface waters, surface water quality, and watershed characteristics within the Selected Alternative LOD are 
directly and indirectly impacted to intermittent and perennial stream channels and increases in impervious 
surface in their watersheds 

• The impacts to jurisdictional surface waters by USGS HUC8, Maryland 8-digit, and Maryland 12-digit 
watersheds are provided in Appendix A of the Final Natural Resources Technical Report (FEIS, Appendix M) 
and in Table 5-29 to 5-33 in Chapter 5 of the FEIS. 

Groundwater Hydrology 

• Selected Alternative may affect groundwater and hydrology, mainly due to highway runoff impacts from 
stormwater infiltration 

• Impacts to drinking water from groundwater resources are not anticipated 

Floodplain 

• 31.6 acres of impacts to FEMA 100-year floodplains 

• USACE determined that the Washington Aqueduct, the one Section 408 in the study limits, would not result in 
an adverse effect to this resource and further coordination is not needed 

• Detailed hydrologic and hydraulic (H&H) study will be prepared during final design to identify the existing 
storm discharge and floodplain extent 

• All construction occurring within the FEMA designated floodplains will comply with FEMA-approved local 
floodplain construction requirements 

Vegetation and Terrestrial Habitat 

• Removal and disturbance of vegetated areas, including forests, within the LOD due to clearing and grading of 
land needed for construction 

• 455 acres of forest canopy impacts 

o 11.1 acres of Forest Conservation Easements 
o 0.9 acres TMDL Reforestation Sites 
o 2.8 ICC Reforestation Sites 

• Approximately 1.0 acre of impacts to forest areas and seven specimen trees would be impacted by the off-site 
compensatory stormwater quality treatment sites 

Terrestrial Wildlife 

• No bald eagle nests have been identified by USFWS within the study corridor boundary 

• The Selected Alternative is not within the Critical Area 

• 11.2 acres of potential impacts to Forest Interior Dwelling Species (FIDS) habitat 

Aquatic Biota 

• May affect aquatic biota due to direct and indirect impacts to perennial and intermittent stream channels 

• Impacts to aquatic biota may include mortality of aquatic organisms during construction of culvert extensions 
and loss of natural habitat from the placement of culvert pipes and other in-stream structures, or from more 
gradual changes in stream conditions 

Rare, Threatened and Endangered (RTE) Species  

• Extensive surveys in the corridor study boundary did not detect any federally listed bat species of the 
Northern Long-eared Bat or the Indiana Bat.  

• 6 RTE plant species would be impacted near the Potomac River  

• No Virginia state-listed wood turtle were found during field surveys 
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Unique and Sensitive Areas  

• No impacts to special protection areas or Virginia Natural Area Preserves and Conservation Sites 

• 163.1 acres of impacts to Unique and Sensitive Areas  

o 55.9 acres of impact to Targeted Ecological Areas 
o 23.8 acres of impacts to Green Infrastructure Hubs 
o 83.4 acres of impacts to Green Infrastructure Corridors 

Environmental Justice 

• The Selected Alternative will not cause disproportionately high and adverse effects on any minority and/or 
low-income populations in accordance with the provisions of E.O. 12898 and FHWA Order 6640.23A. 

 1 

D. Public Outreach and Opportunities for Comment 2 

From the outset of the Study’s NEPA process, FHWA and MDOT SHA developed a comprehensive public 3 

involvement and engagement strategy designed to obtain input from stakeholders around the entire 4 

study area. This strategy combined traditional opportunities for commenting on the DEIS and SDEIS in 5 

addition to wide-ranging outreach to community organizations (e.g., church groups, homeowners’ 6 

associations, public interest groups, and governmental entities), with particular sensitivity and outreach 7 

to identified environmental justice (EJ) communities. The public involvement and engagement process, 8 

starting in early 2018 and continuing to the present, considered the vast diversity of community resources. 9 

The lead agencies strategy also changed over time to reflect the realities of conducting the NEPA process 10 

in part during the COVID-19 Pandemic. Prior to and after pandemic restrictions were eased, there were 11 

both in person and virtual public and community meetings, presentations at community events and in 12 

public spaces. The efforts during the Study to engage with the public in a safe manner during the pandemic 13 

became nationally recognized based on its strategy of ensuring safety while still providing similar 14 

opportunities for meaningful participation by the public in the NEPA process. MDOT SHA and FHWA were 15 

able to make the DEIS available and accessible both in person and virtually and by holding public hearings 16 

in recognition of evolving social gathering and public health restrictions. The public involvement 17 

conducted throughout the Study has gone above and beyond and has been documented in the following 18 

reports: DEIS, Chapter 7 and Appendix P; SDEIS, Chapter 7; and FEIS Chapter 8 and Appendix R. 19 

The Study’s public involvement efforts began immediately after the publication of the Notice of Intent 20 

(NOI) in the Federal Register on March 16, 2018, to announce the initiation of the Study. Following the 21 

NOI, public involvement efforts were organized by subsequent engagement stages: Scoping, Preliminary 22 

Alternatives, and Alternatives Retained for Detailed Study (ARDS). Since publication of the NOI, 16 Public 23 

Workshops with over 2,100 attendees were held along the study corridors in Montgomery and Prince 24 

George’s Counties. 25 

The DEIS was published on July 10, 2020 and was made available on the I-495 & I-270 P3 Program webpage 26 

(https://oplanesmd.com/deis/), on the USEPA EIS Database webpage and at multiple public locations in 27 

hard copy in Montgomery and Prince George’s Counties, Maryland; Fairfax County, Virginia; and 28 

Washington, DC. Following publication of the DEIS, FHWA and MDOT SHA provided a 90-day comment 29 

period, which is twice the minimum time required by the CEQ regulations. Based on input from the general 30 

public, community partners, stakeholders, and local and federal officials, however, MDOT SHA supported 31 

extending the DEIS comment period and made a formal request to FHWA, which has authority to grant 32 

any extension. FHWA approved this request and granted a 30-day extension of the public comment period 33 

https://oplanesmd.com/deis/
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for the DEIS. All in all, the DEIS was made available for comment and review from July 10, 2020, through 1 

and including November 9, 2020, a total of four months. During this extended comment period, the 2 

agencies received close to 3,000 comments. 3 

The SDEIS published on October 1, 2021, was prepared to consider new information relative to the 4 

Preferred Alternative, Alternative 9 - Phase 1 South. Building off the analysis in the existing DEIS, the SDEIS 5 

disclosed new information relevant to the Preferred Alternative while referencing the DEIS for information 6 

that remained valid. The SDEIS also described the background and context in which the Preferred 7 

Alternative, Alternative 9 – Phase 1 South was identified. The SDEIS was available for the public to review 8 

and comment on the Preferred Alternative during a 45-day comment period, which was later extended 9 

an additional 15 days in response to public comments and requests. The SDEIS was also made available 10 

on the I-495 & I-270 P3 Program webpage (https://oplanesmd.com/sdeis/), on the USEPA EIS Database 11 

webpage and at multiple public locations in hard copy in Montgomery and Prince George’s counties; 12 

Maryland, Fairfax County, Virginia; and Washington, D.C.   13 

The FEIS was published on June 17, 2022 and was made available for a 30-day review on the I-495 & I-270 14 

P3 Program webpage (https://oplanesmd.com/feis/ ), on the US EPA EIS Database webpage and at 15 

multiple public locations in hard copy in Montgomery and Prince George’s Counties, Maryland; Fairfax 16 

County, Virginia; and Washington, DC. 17 

Involvement by the public has been a critical part of a NEPA study. To-date, 16 public workshops and 7 18 

public hearings were held, with distinct public comment periods.  Additionally, over 200 individual 19 

stakeholder, community, elected official and business meetings were held to present Study information 20 

and hear concerns and feedback on a variety of topics.   21 

The public participation elements of the NEPA process were an opportunity to promote equity and EJ 22 

concerns by ensuring minority and low-income communities (EJ populations) have access to and receive 23 

information concerning the proposed action and the potential impacts on those communities.  With even 24 

more concentrated outreach, project efforts effectively identified community concerns and informed 25 

agency decision-makers regarding project elements and potential enhancements specifically geared to 26 

protected communities.  In this regard, MDOT SHA implemented a robust plan to meet and exceed federal 27 

policies and best practices for outreach to and engagement with EJ populations within and adjacent to 28 

the study area. 29 

In addition, in the Fall of 2021, MDOT SHA developed an online survey to seek additional feedback from 30 

EJ populations on existing community concerns and strategies that could be implemented to address 31 

those concerns. The survey was distributed in a variety of ways including through multiple community 32 

“pop-up” events hosted by MDOT SHA at local specialty markets in areas noted as having high percentages 33 

of low-income and/or minority populations. These events allowed MDOT SHA to answer Study-related 34 

questions and to engage face-to-face to hear community concerns and potential solutions. The results of 35 

this survey helped identify priorities of these communities for improved sidewalks and bicycle facilities, 36 

better lighting, and traffic calming measures.  These elements have been incorporated into the Selected 37 

Alternative or as mitigation for potential impacts and commitments; refer to Appendix A of this document 38 

for the comprehensive list of mitigation and commitments.  39 

https://oplanesmd.com/sdeis/
https://oplanesmd.com/feis/
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E. Consideration of Agency and Public Comments 1 

From the outset of the NEPA review, the project proponent, MDOT SHA, and FHWA committed to a 2 

transparent process that would inform all aspects of the agencies’ decision-making.  As described in detail 3 

in this ROD, the Project reflects substantial engineering modifications (refer to FEIS, Chapter 3, Section 4 

3.1) that directly responded to over 5,000 comments from a wide spectrum of stakeholders, community 5 

groups, and governmental entities. MDOT SHA and FHWA have modified analysis methodologies, 6 

conducted revised analyses, studied new or modified existing alternatives, refined design to avoid and 7 

minimize environmental and community impacts, and identified meaningful mitigation to address 8 

unavoidable impacts. 9 

MDOT SHA incorporated public input into every phase of the NEPA process, including development of the 10 

Study’s Purpose and Need.  Community input obtained during the scoping phase reflected a concern that 11 

any proposed highway improvements should complement the region’s broader mobility and 12 

transportation objectives.  As a result, the agencies amended its Purpose and Need to include 13 

enhancements to multi-modal mobility connectivity and transit accessibility (refer to DEIS, Chapter 1 and 14 

FEIS, Chapter 1).  The agencies also expanded the range of alternatives considered during the NEPA 15 

analysis to include suggestions received from Cooperating and Participating agencies and the public (refer 16 

to DEIS Chapter 2, and DEIS Appendix B, Alternatives Technical Report).  These additional alternatives 17 

assisted with the public’s ability to compare potential Project impacts and transportation benefits.   18 

Most importantly, following publication of the DEIS, MDOT SHA and FHWA considered concerns raised 19 

from a variety of stakeholders that the originally proposed Preferred Alternative, that recommended 20 

improvements across almost the entire span of the Capital Beltway in Maryland, would have resulted in a 21 

numerous adverse environmental and community impacts.  Public and agency comments focused in 22 

particular on the number of potential residential and/or business displacements, the use of public 23 

parkland (owned by local, state, and federal agencies), water resources impacts, and community impacts, 24 

including environmental justice issues. 25 

In response to this input, and traffic operational concerns across the ALB and southern section of I-270, 26 

MDOT SHA and FHWA published a SDEIS which announced changes to the Preferred Alternative that 27 

substantially reduced Project impacts, while also providing relief from existing and future traffic issues 28 

along some of the most congested sections of the Beltway and I-270 and reconstructing of one of the 29 

region’s most severe bottlenecks, the ALB. Among other highlights, this revised Preferred Alternative 30 

eliminated all residential and business displacements, reduced permanent parkland impacts by almost 70 31 

percent, avoided all impacts to the boundary of the Morningstar Tabernacle No. 88 Moses Hall and 32 

Cemetery, significantly reduced impacts to sensitive lands around the ALB, and substantially reduced the 33 

amount of potential water and stream impacts. 34 

The process by which the agencies sought and obtained public input was also extraordinary in its scope 35 

and intensity.  The mandatory official public comment periods were extended to more than a total of six 36 

months.  As the NEPA process was conducted during the COVID Pandemic, the agencies employed 37 

numerous public participation methods to ensure the broadest opportunities to provide input, and to do 38 

so in a safe environment.  MDOT SHA conducted 16 public workshops and 7 public hearings, all with 39 

separate public comment periods.  For a summary of the individual stakeholder, community, elected 40 

official and business meetings held during the course of the Study refer to FEIS, Chapter 8.   41 
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MDOT SHA also engaged in rigorous coordination with local, state, and federal agency Cooperating and 1 

Participating agencies.  For instance, the agencies created an “American Legion Bridge Strike Team” aimed 2 

specifically at reducing impacts to federally-owned parkland adjacent to the existing and proposed 3 

reconstructed bridge.  The engineering changes as a result of those efforts resulted in modifications to 4 

the constructability plan for the ALB by removing construction vehicle access in three of the four 5 

quadrants to avoid and minimize impacts to sensitive NPS property. Another example of additional public 6 

outreach was formation of the EJ Working Group and EJ Outreach and Engagement Plan implementation 7 

in the Fall of 2021 to provide opportunities for meaningful engagement with underserved communities 8 

directly or indirectly affected (refer to FEIS, Chapter 8, Section 8.2.3 for additional details).  9 

Demonstrating the agencies’ commitment to all aspects of the Study’s Purpose and Need, the Selected 10 

Alternative described in this ROD includes a wide range of non-highway elements reflective of the public’s 11 

recommendations.  These include the ability for bus transit and car/vanpools to use the new managed 12 

lanes free of charge, the construction of new or improved bicycle and pedestrian paths, and 13 

enhancements to public transit facilities that will provide improved access to Washington Metropolitan 14 

Area Transit Authority (WMATA) bus and rail service.  Other projects commitments that are part of MDOT 15 

SHA’s agreement with the Public-Private Partnership (P3) Developer (“Developer”), further expand the 16 

commitment to multi-modal transportation investments in the study area.  These commitments are 17 

documented in the FEIS, Chapter 7, Section 7.3.  The MDOT SHA P3 Agreement is available on the program 18 

website here: https://oplanesmd.com/p3-information/phase-1-agreement/.  19 

Among the many other highlights of how the agencies’ incorporated community and agency concerns into 20 

the Selected Alternative include: 21 

• Aligning the Selected Alternative and environmental permitting process with the phased project 22 

delivery/construction approach focusing on addressing the severe congestion at the ALB as 23 

priority.  24 

• Committing to constructing a shared use path on the east side of the ALB to support regional 25 

pedestrian and bicycle connectivity.  26 

• Identifying appropriate on-site and off-site SWM to meet regulatory requirements and removed 27 

or relocated SWM facilities from sensitive resources including parks, where feasible, and NPS 28 

property.  29 

• Monitoring and analyzing traffic impacts associated with the COVID-19 Pandemic to understand 30 

any impacts on existing and future travel and to the Study.  31 

• Including toll-free travel under the Selected Alternative for high-occupancy vehicles (HOV) with 32 

three (3) or more occupants, transit buses, carpool/vanpool and motorcyclists to reduce the 33 

reliance on single occupancy vehicles and provide equitable travel options.  34 

• Avoiding and minimizing environmental and property impacts by eliminating the concrete barrier 35 

separation and repurposing the pavement on I-270 between the Collector-Distributor system and 36 

the general purpose lanes to provide a new lane and largely stay within the existing roadway 37 

footprint on I-270.  38 

https://oplanesmd.com/p3-information/phase-1-agreement/
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• Modifying direct access ramps to the managed lanes in consideration of local land use and the 1 

potential for community, property, and environmental impacts. For example, the preliminary 2 

direct access interchange at Montrose Road was relocated to Wootton Parkway to minimize 3 

stream, park and property impacts.  4 

• Establishing a Transit Work Group to further explore opportunities for new or expanded transit 5 

service on managed lanes.  6 

• Establishing an Economic Work Group to determine the economic impacts of the project to the 7 

National Capital Region.  8 

• Establishing an Environmental Justice (EJ) Working Group to support the EJ analysis and 9 

engagement efforts.  10 

• Incorporating closed roadway sections with retaining walls where feasible to avoid and minimize 11 

environmental and property impacts.  12 

• Including underground SWM vaults to avoid and minimize environmental and property impacts.  13 

• Eliminating all ramps crossing over the general purpose lanes of I-495 at the MD 190/River Road 14 

interchange by adjusting the location of the high-occupancy toll (HOT) lane direct access ramps 15 

between I-495 and MD 190. All HOT lanes direct access ramps within this interchange are now 16 

proposed to connect at a new intersection on the MD 190 bridge over I-495 without the use of 17 

ramps crossing over the general purpose lanes of I-495.  18 

In sum, Selected Alternative in this ROD reflects the wide breadth of changes made to the Preferred 19 

Alternative and the no action or improvements on a portion of the proposed action contemplated at the 20 

beginning of the NEPA process, as well as the range of permitting mitigation and other related P3 21 

commitments.  The details presented as part of the Selected Alternative represent the culmination of over 22 

four years of coordination with the public, stakeholders, and government agencies. 23 

VII. Determination of Findings Regarding Other Laws  24 

A. Air Quality Conformity 25 

The Study is currently included in the National Capital Region Transportation Planning Board (TPB) Fiscal 26 

Year (FY) 2019 – 2024 Transportation Improvement Program (TIP) [TIP ID 6432 and Agency ID AW0731 27 

(planning activities)] and the TPB Visualize 2045 Long Range Plan (CEID 1182, CEID 3281, and Appendix B 28 

page 56). This Study is included in the Air Quality Conformity Determination that accompanies the 29 

Visualize 2045 Plan. The Visualize2045 Air Quality Analysis is based upon the latest planning assumptions 30 

available for the Washington region. The analysis used MOVES2014a, the latest emission factor model 31 

specified by USEPA for use in preparation of state implementation plans and conformity assessments at 32 

the time of analysis.  33 

As part of the conformity requirements, consultation with affected agencies such as the USEPA, FHWA, 34 

Federal Transit Administration (FTA), and the Metropolitan Washington Air Quality Committee (MWAQC), 35 

as well as with the public was completed. 23 CFR 450.324(c) requires that the Metropolitan Planning 36 

Organization (MPO) review and update the transportation plan at least every four years in air quality 37 
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nonattainment and maintenance areas to confirm the transportation plan's validity and consistency with 1 

current and forecasted transportation and land use conditions and trends and to extend the forecast 2 

period to at least a 20-year planning horizon. The TPB approved an update to Visualize 2045 on June 15, 3 

2022. The design concept and scope for the Preferred Alternative is included in the Air Quality Conformity 4 

analysis accompanying the update to Visualize 2045. As the Study is included in the conforming long-range 5 

plan, it is not anticipated that the Selected Alternative, which is included in the updated Air Quality 6 

Conformity analysis, would cause new air quality violations, worsen existing violations, or delay timely 7 

attainment of the relevant NAAQS.  8 

The Air Quality Analysis study area (i.e., Montgomery County and Fairfax County) is in an attainment area 9 

for PM2.5, therefore, transportation conformity requirements pertaining to PM2.5 do not apply for this 10 

Project and no further analysis of PM2.5 was required. The Maryland counties were redesignated from a 11 

nonattainment area to attainment and entered a 20-year maintenance period for CO in March 1996. The 12 

area was considered a maintenance area for the 20 years following until March 2016 when the counties 13 

completed the maintenance period. Since the Maryland counties have completed the maintenance 14 

period, transportation conformity no longer applies for CO. Similarly, Fairfax County is designated 15 

attainment for CO, and is also considered attainment for the 1997 PM2.5 NAAQS per the USEPA 2016 16 

ruling. 17 

B. Section 4(f) Determination 18 

Section 4(f) of the US Department of Transportation Act of 1966 as amended (49 U.S.C. 303(c) and 23 19 

U.S.C. 138) is a federal law that protects properties defined in 23 CFR 774.17 as “publicly owned land of a 20 

public park, recreation area, or wildlife and waterfowl refuge of national, state, or local significance, or 21 

land of an historic site of national, state, or local significance.” Section 4(f) applies to all transportation 22 

projects that require funding or other approvals by the USDOT. As a USDOT agency, FHWA must comply 23 

with Section 4(f) and its implementing regulations at 23 CFR 774.  24 

Regulations at 23 CFR 774.11(c) state Section 4(f) applies to a park, recreation area, or wildlife and 25 

waterfowl refuge determined to be significant. For properties where no determination exists, “the Section 26 

4(f) property will be presumed to be significant.” 23 CFR 774.17 further defines “Historic site” to include 27 

any prehistoric or historic district, site, building, structure, or object included in, or eligible for inclusion 28 

in, the National Register of Historic Places (NRHP).  29 

FHWA will not approve a transportation project that uses any Section 4(f) property, unless: 30 

• FHWA determines that there is no feasible and prudent avoidance alternative to the use of land 31 

from the property, and the action includes all possible planning to minimize harm to the property 32 

resulting from such use (23 CFR 774.3(a)); or 33 

• FHWA determines that the use of Section 4(f) property, including any measures to minimize harm 34 

(such as avoidance, minimization, mitigation, or enhancements measures) committed to by the 35 

applicant, will have a de minimis impact on the property (23 CFR 774.3(b)). 36 

An impact to a public park, recreation area, or wildlife and waterfowl refuge may be determined to be de 37 

minimis if the transportation use of the Section 4(f) property, including incorporation of any measure(s) 38 

to minimize harm (such as any avoidance, minimization, mitigation, or enhancement measures), does not 39 
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adversely affect the activities, features, or attributes that qualify the resource for protection under Section 1 

4(f) (23 CFR 774.17). For historic sites, a de minimis impact means that FHWA has determined (in 2 

accordance with 36 CFR 800) that either no historic property is affected by the project or that the project 3 

will have "no adverse effect" on the historic property. A de minimis impact determination does not require 4 

analysis to determine if avoidance alternatives are feasible and prudent, but consideration of avoidance, 5 

minimization, mitigation or enhancement measures should occur. 6 

The Selected Alternative considered significant coordination with and listening to agencies and 7 

stakeholders, including the OWJs for Section 4(f) properties. The Selected Alternative would avoid the use 8 

of 40 Section 4(f) properties with a net reduction of approximately 113.6 acres of Section 4(f) properties, 9 

including both parks and historic resources, compared to the DEIS Alternative 9. The Selected Alternative 10 

would require use of a total of 33.2 acres from 20 Section 4(f) properties (including temporary and 11 

permanent use), compared to a total of 146.8 acres for the DEIS Alternative 9. Refer to Table 6 for a 12 

summary of the Use of Section 4(f) Property from the Selected Alternative.  13 

A de minimis impact finding has been made on 13 of the 20 impacted properties listed in Table 6.  The 14 

public was afforded the opportunity to comment on the de minimis impact finding during the SDEIS 15 

comment period as well as a separate notice on the Project website and the respective OWJ websites. 16 

Written concurrence from the OWJs and FHWA is included in the appendices in the FEIS.  For letters from 17 

M-NCPPC, City of Gaithersburg and City of Rockville, refer to FEIS, Appendix S.  For the concurrence from 18 

the Maryland Historical Trust (MHT) refer to FEIS, Appendix I.  A full description and analysis of the 13 19 

Section 4(f) properties that would experience a de minimis impact is found in FEIS, Appendix G, Section 20 

2.  21 

In addition to OWJs, the Section 4(f) Evaluation must be made available to the US Department of the 22 

Interior (USDOI) and as needed, to the US Department of Agriculture (USDA) and the Department of 23 

Housing and Urban Development (HUD) (23 CFR §774.5). In accordance with 23 CFR §774.5, USDOI has 24 

been provided an opportunity to review and comment on the Draft Section 4(f) and Updated Section 4(f), 25 

and Final Section 4(f) Evaluation in coordination with the FEIS. In a letter dated July 12, 2022, USDOI 26 

responded with no further comments on the FEIS and agreed that there is no feasible and prudent use of 27 

Section 4(f) properties in the study area, the proposed action includes all possible planning to minimize 28 

harm to resources and that the Preferred Alternative is the alternative with the lease overall harm. (Refer 29 

to Appendix B of this ROD for a copy of this letter.) The Selected Alternative would not affect resources 30 

requiring coordination with USDA and HUD and, therefore, consultation with these agencies is not 31 

necessary. 32 

The DEIS, SDEIS, and FEIS presented measures that had been identified to ensure all possible planning to 33 

minimize harm and mitigate for adverse impacts and effects. These measures are presented in Section 4 34 

of the Draft Section 4(f) Evaluation (DEIS, Appendix F), Chapter 5 of the SDEIS, Chapter 6 of the FEIS, 35 

and Section 4 of FEIS, Appendix G. 36 

Pursuant to Section 106, MDOT SHA has prepared a Programmatic Agreement to resolve adverse effects 37 

to historic properties (FEIS, Appendix J and Appendix C of the ROD). In general, mitigation measures 38 

agreed upon as part of the Section 106 process satisfy the requirement to include all possible planning to 39 

minimize harm for historic properties under Section 4(f) (refer to Appendix A of this document). 40 
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With regard to public parks, all possible planning involves the minimization activities described herein as 1 

well as mitigation coordinated with the OWJs over public parks and recreation areas, as described in 2 

Chapters 6 and 7 of the FEIS, and FEIS, Appendix G. All possible planning to minimize harm will additionally 3 

involve an agreement document that outlines the process to continue coordination with the OWJs over 4 

Section 4(f) properties through the design phase of the Project. 5 

Based on the information presented in the Draft Section 4(f) Evaluation, Updated Draft Section 4(f) 6 

Evaluation, and the Final Section 4(f) Evaluation, FHWA has concluded that there is no feasible and 7 

prudent alternative to the use of land from the Section 4(f) properties identified in Table 6, and the 8 

proposed action includes all possible planning to minimize harm, and the Selected Alternative is the 9 

alternative with the least overall harm. 10 
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Table 6: Use of Section 4(f) Property for the Selected Alternative 1 

Section 4(f) Property Official(s) with Jurisdiction1 Property Type Section 4(f) 
Approval 

Permanent 
(acres)2 

Temporary 
(acres)2 

Total 
(acres)2 

George Washington Memorial 
Parkway 

Advisory Council on Historic 
Preservation (ACHP), NPS, 
Virginia Department of Historic 
Resources (VDHR) 

Public Park and 
Historic Property 

Individual 
Evaluation 

0.6 
 

3.8 
 

4.4 

Chesapeake and Ohio Canal 
National Historical Park3 

ACHP, MHT, NPS Public Park and 
Historic Property 

Individual 
Evaluation 

1.0 9.1 10.1 

Clara Barton Parkway3 ACHP, MHT, NPS Public Park and 
Historic Property 

Individual 
Evaluation 

1.1 0.6 1.7 

Washington Biologists’ Field 
Club on Plummers Island 

MHT, NPS Historic Property Individual 
Evaluation 

<0.1 0.27 0.28 

Carderock Springs Historic 
District 

MHT Historic Property De minimis < 0.1 < 0.1 < 0.1 

Gibson Grove AME Church MHT Historic Property Individual 
Evaluation 

0.6 0.0 0.6 

Cabin John Stream Valley Park 
Unit 2 

Maryland-National Capital Park 
and Planning Commission (M-
NCPPC) Montgomery County 

Public Park De minimis 0.6 < 0.1 0.6 

Burning Tree Club MHT Historic Property De minimis 1.3 0.0 1.3 

Academy Woods MHT Historic Property De minimis 0.2 0.0 0.2 

Cabin John Regional Park M-NCPPC Montgomery County Public Park Individual 
Evaluation 

5.7 0.6 6.3 

Tilden Woods Stream Valley 
Park 

M-NCPPC Montgomery County Public Park De minimis 0.3 0.1 0.4 

Old Farm Neighborhood 
Conservation Area 

M-NCPPC Montgomery County Public Park De minimis 0.1 0.0 0.1 

Cabin John Stream Valley Park 
Unit 6 

M-NCPPC Montgomery County Public Park De minimis 0.8 <0.1 0.8 

Bullards Park and Rose Hill 
Stream Valley Park 

City of Rockville Department of 
Recreation and Parks 

Public Park Individual 
Evaluation 

3.3 0.0 3.3 

Rockmead Park City of Rockville Department of 
Recreation and Parks 

Public Park De minimis 0.2 
 

0.1 
 

0.3 

Woottons Mill Park City of Rockville Department of 
Recreation and Parks 

Public Park De minimis 0.7 0.0 0.7 
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Section 4(f) Property Official(s) with Jurisdiction1 Property Type Section 4(f) 
Approval 

Permanent 
(acres)2 

Temporary 
(acres)2 

Total 
(acres)2 

Woodley Gardens MHT Historic Property De minimis 1.2 0.1 1.3 

Rockville Senior Center and 
Park 

City of Rockville Department of 
Recreation and Parks, MHT 

Public Park and 
Historic Property 

De minimis 1.0 0.1 1.1 

Ward Building MHT Historic Property De minimis 0.2 0.0 0.2 

Malcolm King Park City of Gaithersburg 
Department of Parks, 
Recreation and Culture 

Public Park De minimis 0.4 <0.1 0.5 

Note: 1. Virginia Department of Historic Resources (VDHR) serves as the Virginia State Historic Preservation Office; Maryland Historical Trust (MHT) serves as the Maryland 1 
State Historic Preservation Office. 2 
2. All impacts quantities rounded to the tenths of an acre. For purposes of determining Section 4(f) use, temporary impacts are considered short-term, construction related 3 
activities that do not require permanent incorporation of a Section 4(f) resource into a transportation facility. Short-term, construction related work includes but is not limited 4 
to construction staging, material and equipment storage, construction access easements, and other areas needed to support the construction, but not part of the long-term 5 
improvement.  6 
3. Section 4(f) impacts to Chesapeake and Ohio Canal National Historical Park and Clara Barton Parkway as currently noted in Chapter 5 exclude the area that currently has an 7 
existing transportation use. The area within NPS property defined as transportation use includes existing I-495 at-grade roadway sections to the toe of slope, Clara Barton 8 
Parkway Interchange ramp sections to the toe of slope, existing pier locations for the structure over the Chesapeake and Ohio Canal and eastbound Clara Barton Parkway, and 9 
existing pier locations for the ALB. 10 
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C. Section 106 Determination 1 

Due to the complexity and wide scope of the Study, the Section 106 process has concluded through a 2 

Programmatic Agreement (PA), as described at 36 CFR Part 800.14[b]. (Refer to Appendix C.) FHWA 3 

notified the Advisory Council on Historic Preservation (ACHP) of this anticipated PA in March 2018, and 4 

ACHP notified MDOT SHA and FHWA in May 2018 of their participation in consultation for this undertaking 5 

(36 CFR Part 800.6[a][1][iii]). The PA provides protocols for additional consultation, historic properties 6 

identification, effects assessment, and adverse effects resolution as design advances. MDOT SHA will 7 

oversee implementation of the PA as the Project continues following the ROD.  8 

Subsequent to the SDEIS, MDOT SHA completed its review of consulting parties’ comments on the first 9 

draft of the PA and provided a second draft to consulting parties on December 6, 2021. MDOT SHA 10 

received consulting parties’ comments on the second draft on January 3, 2022. MDOT SHA provided a 11 

third draft to consulting parties for comment on March 31, 2022 and received consulting parties’ 12 

comment on the third draft to consulting parties for comment on April 14, 2022. MDOT SHA provided a 13 

final PA to consulting parties for signature on May 17, 2022. The PA has been signed and was executed 14 

prior to the issuance of the ROD. (Refer to Appendix C of this document.) 15 

D. Environmental Justice 16 

All federal agencies have certain obligations under EO 12898: Federal Actions to Address Environmental 17 

Justice (EJ) in Minority Populations and Low-Income Populations (EJ Order).  EO 12898 states that “…each 18 

Federal agency shall make achieving environmental justice part of its mission by identifying and 19 

addressing, as appropriate, disproportionately high and adverse human health or environmental effects 20 

of its programs, policies, and activities on minority populations and low-income populations.”  21 

The Study completed an EJ analysis as part of the NEPA process and has been documented in the following 22 

reports: DEIS, Chapter 4 and Appendix E; SDEIS, Chapter 4; and FEIS Chapter 5 and Appendix F. As a 23 

result of this analysis, the Selected Alternative will not cause disproportionately high and adverse effects 24 

on any minority and/or low-income populations in accordance with the provisions of E.O. 12898 and 25 

FHWA Order 6640.23A. 26 

During the outreach and engagement efforts, community priorities were identified for improved 27 

sidewalks and bicycle facilities, better lighting, and traffic calming measures. MDOT SHA commits to 28 

working with the City of Rockville, the City of Gaithersburg, and Montgomery County to:  29 

• Identify locations where safer pedestrian crossings on major state roadways are needed.  30 

• Identify locations where additional pedestrian improvements including adding or upgrading 31 

sidewalk, restriping for bicycle lanes, adding or upgrading ADA ramps are needed. 32 

• Identify locations along state roads with existing pedestrian facilities where more or improved 33 
lighting is needed. 34 

MDOT SHA has also committed to certain improvements within the historically African American 35 

community of Gibson Grove either as mitigation for direct impacts or as commitments for further 36 

enhancement. MDOT SHA will construct or fund a new parking lot for the Gibson Grove Church in 37 

coordination with their restoration plans, provide stormwater improvements to the property, and provide 38 
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a new sidewalk along the west side of Seven Locks Road under I-495 to reestablish the historic connection 1 

between Gibson Grove Church and Morningstar Tabernacle No. 88 Moses Hall and Cemetery. Refer to 2 

Chapter 5, Section 5.7 and FEIS, Appendix J for details.  MDOT SHA has also committed to convey a portion 3 

of existing MDOT SHA owned right-of-way located adjacent to the boundary of Morningstar Tabernacle 4 

No. 88 Moses Hall and Cemetery with an identified potential for unmarked graves to the Trustees of the 5 

Morningstar Tabernacle No. 88 Moses Hall and Cemetery. 6 

Additionally, the Developer is committed to community and transit enhancements as referenced in the 7 

FEIS, Chapter 7, Section 7.3. 8 

E. Wetlands and Waterways Finding 9 

The Selected Alternative impacts wetlands and waterways located entirely within the Middle Potomac-10 

Catoctin HUC-8 watershed. Impacts were analyzed and quantified within the LOD for each regulatory 11 

jurisdiction and were documented in Chapter 5 of the FEIS, and FEIS Appendices M, N, O and P. In 12 

Maryland, MDE impacts include 152,934 square feet (3.51 acres) of permanent wetland impacts and 13 

28,594 linear feet of non-culverted stream impacts; and USACE impacts include 148,598 square feet (3.41 14 

acres) of permanent wetland impacts and 29,769 linear feet of non-culverted stream impacts. In Virginia, 15 

VDEQ and USACE impacts include 944 linear feet of non-culverted streams. 16 

Based on the direct and indirect impacts of the Selected Alternative, the nontidal wetlands and waterways 17 

mitigation requirement estimate in Maryland includes 4.38 acres of wetland mitigation credits and 7,511 18 

functional feet (FF) of stream credits. No mitigation bank credits within an appropriate service area, or in-19 

lieu fee programs were identified in Maryland; therefore, MDOT SHA committed to meeting the USACE 20 

and MDE nontidal wetlands and waterways mitigation requirement through the permittee-responsible 21 

mitigation. Off-site compensatory nontidal wetlands and waterways mitigation in Maryland consists of 22 

two permittee-provided mitigation sites, including a total of 4.61 acres of potential wetland mitigation 23 

credits and 6,304 FF of potential stream mitigation credits. The remaining required stream mitigation 24 

credits will be provided by purchasing credits from a mitigation bank that will have an initial credit release 25 

in the fall of 2022. Further details on the Selected Alternative impacts, mitigation requirements, proposed 26 

mitigation sites, and Phase II Mitigation Plans is included in the Final Compensatory Wetlands and 27 

Waterways Mitigation Plan (CMP) (FEIS, Appendix O). 28 

In Virginia, wetland mitigation requirements were determined based on replacement ratios in the Virginia 29 

Administrative Code (9VAC25-680-70), and stream mitigation requirements were developed based on the 30 

USACE’s Unified Stream Methodology for use in Virginia, January 2007. MDOT SHA commits to meeting 31 

Virginia stream mitigation requirements through purchase of privately-owned mitigation bank credits. 32 

These credits will fulfill the current mitigation requirement estimate of 472 riverine mitigation credits in 33 

the Fairfax County Middle Potomac-Catoctin watershed. MDOT SHA has identified specific mitigation 34 

bankers and confirmed credit availability in the Final CMP (FEIS, Appendix O). 35 

Concurrent with the NEPA process, MDOT SHA has prepared a Joint Federal/State Permit Application for 36 

the Alteration of Any Floodplain, Waterway, Tidal or Non-Tidal Wetland (refer to FEIS, Appendix P). The 37 

USACE plans to issue a Clean Water Act, Section 404 and Section 10 Permit.  The MDE and VDEQ plan to 38 

issue Section 401 Water Quality Certifications, and MDE will also issue a Maryland Nontidal Wetlands and 39 

Waterways Permit.  40 
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F. Floodplain Finding 1 

The Selected Alternative will result in 31.6 acres of impacts to FEMA 100-Year Floodplain, which represent 2 

the estimated footprint of fill areas associated with construction of the Selected Alternative. Actual 3 

analysis of potential study related changes to hydraulic function and elevation of floodplains would be 4 

determined using hydraulic and hydrologic (H&H) floodplain modeling as part of the engineering process 5 

for each structure in final design. Roadway expansion and augmented culverts associated with the 6 

Selected Alternative may increase the size of existing floodplain encroachments but would not result in 7 

new significant encroachments into the floodplain as defined in CFR §650.105(q). The proposed expansion 8 

of the roadway would increase the size of existing floodplain encroachments but would not result in new 9 

significant floodplain encroachments. 10 

If H&H studies find that the flood elevation would change, mitigation or other actions will be required in 11 

accordance with floodplain regulations. MDOT SHA will submit project plans to MDE for approval of 12 

structural evaluations, fill volumes, proposed grading evaluations, structural flood-proofing, and flood 13 

protection measures in compliance with FEMA requirements, US Department of Transportation (USDOT) 14 

Order 5650.2, Floodplain Management and Protection, and EO 11988. Improvements at existing culverts 15 

are required to maintain existing 100-year flood high water elevations. Culvert improvements and new 16 

culvert design will ensure that flood risk to adjacent properties is not increased, a requirement of COMAR 17 

26.17.04.11. 23 CFR § 650.115(a) will be consulted when determining design standards for flood control 18 

measures. In addition, per FHWA memorandum HIBT-20 every effort will be made during final design to 19 

avoid classification of the roadway embankment as a flood control structure. The requirement set forth 20 

in 23 CFR § 650.111 to complete location hydraulic studies for floodplain encroachment areas will be 21 

complied with at later stages of design.  22 

G. Section 7 of the Endangered Species Act 23 

Section 7 of the Endangered Species Act (ESA) of 1973 (16 U.S.C. Sections 1531-1544) requires all federal 24 

agencies to use their authorities to conserve endangered and threatened species in consultation with the 25 

USFWS and/or National Oceanic and Atmospheric Administration (NOAA) National Marine Fisheries 26 

Service (NMFS). Section 7(a)(2) (16 U.S.C. § 1536) establishes substantive requirements for federal 27 

agencies to insure, in consultation with the USFWS, any action authorized, funded, or carried out is not 28 

likely to jeopardize the continued existence of any endangered or threatened species or destroy or 29 

adversely modify designated critical habitat. The Section 7 implementing regulations (50 CFR Part 402) 30 

specify how federal agencies must fulfill their Section 7(a)(2) consultation requirements. Section 9 of the 31 

ESA (16 U.S.C. § 1538) prohibits any action that causes a “take” of species listed as endangered or 32 

threatened. “Take” is further defined as to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, 33 

or collect, or to attempt any of these.  34 

The USFWS administers the ESA for all terrestrial and nontidal freshwater species, while the NMFS 35 

administers the ESA for marine and anadromous species or critical habitat. While there are no tidal areas 36 

within the limits of the Selected Alternative, the NMFS also regulates effects to other trust resources such 37 

as anadromous fish species, estuaries, and EFH. A response was received on August 9, 2018, from NMFS, 38 

included in Appendix N of the Final Natural Resources Technical Report (FEIS, Appendix M), stating the 39 

corridor study boundary lies outside the limits of potential direct or indirect effects to federally-listed or 40 

proposed threatened or endangered species under the jurisdiction of NMFS.  41 
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The USFWS also indicated that the Project is covered by the January 5, 2016, Programmatic Biological 1 

Opinion on Final 4(d) Rule for the NLEB and Activities Excepted from Take Prohibitions since the area 2 

where forest clearing would occur does not have known maternity roost trees or hibernacula. In their 3 

letter, the USFWS stated that the Project was “not likely to adversely affect” the NLEB. MDOT SHA 4 

coordinated closely with USFWS and MDNR regarding NLEB and Indiana bat, and ESA Section 7 5 

consultation has concluded.  6 

VIII. Mitigation and Commitments 7 

The Selected Alternative, with build improvements only within the limits of Phase 1 South, avoids over 8 

100 acres of parkland and hundreds of wetland and stream features. The Selected Alternative was 9 

developed as a resource avoidance and minimization alternative based in part on extensive coordination 10 

with and input from agencies and stakeholders, including the OWJs for Section 4(f) properties. Comments 11 

received on the DEIS and Draft Section 4(f) Evaluation from agencies and stakeholders specifically 12 

requested avoidance of significant parkland and historic resources within the study area. The Selected 13 

Alternative is responsive to comments received and aligns the Study to be consistent with the previously 14 

determined phased delivery and permitting approach by limiting the build improvements to the area of 15 

Phase 1 South only. The final decision results in complete avoidance of significant stream valley parks, 16 

including Rock Creek, Northwest Branch, Sligo Creek, Southwest Branch, and Henson Creek Stream Valley 17 

Parks, as well as historic parks of national significance including the Baltimore-Washington Parkway, 18 

Greenbelt Park and Suitland Parkway.  19 

Mitigation developed for this Study was identified to reduce and offset resource impacts resulting from 20 

the Selected Alternative. In planning for mitigation, MDOT SHA has strived to provide meaningful benefits 21 

to resources and improve their values, services, attributes, and functions that may be compromised. The 22 

lead agencies have worked in good faith to plan worthwhile mitigation based on identified priorities that 23 

would, at a minimum, result in no net loss with a goal of a net benefit. The detailed comprehensive 24 

mitigation package is included in Appendix A of this document. 25 

A comprehensive mitigation package was developed in close coordination with local, state and federal 26 

agency partners for the Study and includes: 27 

• Acquisition of parkland replacement property totaling approximately 94.50 acres 28 

• Parkland amenities, such as improved access to parks 29 

• Stream restoration totaling approximately 6,300 functional feet 30 

• Wetland creation/restoration totaling approximately 6.10 acres 31 

• Forest and terrestrial vegetation restoration 32 

• Rare, threatened and endangered species restoration 33 

• Cultural landscape report; historic resource condition assessments and restoration; and Phase III 34 

data recovery 35 

• Noise barriers 36 

Beyond mitigation for unavoidable impacts identified in the EIS documents, additional transit, bicycle and 37 

pedestrian and/or environmental priorities have been committed to by MDOT SHA. These priorities, 38 
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identified through stakeholder coordination, have been included as part of the Selected Alternative and 1 

are summarized in Appendix A, Table 1.  2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Additional commitments have been made by the Developer (Accelerate Maryland Partners) or MDOT SHA 

if the project is delivered as a P3 with a Section Developer controlled by AMP using private funding. These 

commitments are captured separately throughout the FEIS including in Appendix A, Table 2 of this ROD. 

These commitments are included to disclose the efforts the Developer and MDOT SHA have made to 

advance the project in an environmentally responsible manner taking into account input received from 

the public, stakeholders and local governments related to transit, community enhancements, water 

quality, and equity. These commitments are not mitigation for direct environmental impacts, are in 

addition to the NEPA-related commitments captured in Appendix A, Table 1, and are tied to project 

delivery under a P3 contractual agreement.   

Commitments listed in Appendix A, Table 2 are the responsibility of MDOT SHA and the P3 Developer to 

implement as part of the Phase 1 South Section P3 Agreement, which will be the contractual agreement 

outlining the terms and conditions for final design, construction, financing, operations, and maintenance 

and/or Memoranda of Understanding with applicable third parties such as local governments.  MDOT SHA 

will provide quarterly status update reports for items listed in Appendix A, Table 1 to FHWA following 

issuing a notice to proceed for final design and construction.  

IX. Permits, Approvals and Next Steps

In addition to NEPA compliance, several permits and approvals are being coordinated concurrently with 

the NEPA Process. Table 7 summarizes the federal, state, and local permits, authorizations and 

approvals that are required for the Selected Alternative based on the current Study design 

assumptions and associated impacts.   

Table 7: Permits and Approvals 23 

Permit/ Approval Responsible/Permitting Agency 
Anticipated 
Timeframe 

Interstate Access Point Approval Federal Highway Administration Fall 2022 

Mandatory Referral 
Maryland-National Capital Park and Planning 

Commission 
Fall 2022/Early 

2023 

Record of Decision National Park Service Fall 2022 

Archaeological Resource Protection 
Act (ARPA) permit for Maryland and 

Virginia resources 
National Park Service Early 2023 

Least Environmentally Damaging and 
Practicable Alternative (LEDPA) 

US Army Corps of Engineers Spring 2023 

Clean Water Act Section 404 and 
Section 10 

US Army Corps of Engineers Spring 2023 

Maryland/Virginia State Waters 
(Section 401) 

Maryland Department of Environment / Virginia 
Department of Environmental Quality 

Spring 2023 

Maryland Nontidal Wetlands and 
Waterways Permit 

Maryland Department of Environment Spring 2023 
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Permit/ Approval Responsible/Permitting Agency 
Anticipated 
Timeframe 

Virginia Wetland Protection Permit Virginia Department of Environmental Quality Spring 2023 

Special Use Permit - Construction in 
Maryland 

National Park Service Early 2023 

Special Use Permit - Construction in 
Virginia 

National Park Service Early 2023 

Highway Deed Easement in Maryland National Park Service/FHWA Spring 2023 

Park Construction Permit  
Maryland-National Capital Park and Planning 

Commission 
Early 2023 

Maryland Reforestation Law Approval Maryland Department of Natural Resources Early 2023 

State and County Forest Conservation 
Easement Revision Approvals 

Maryland Department of Natural Resources / 
Maryland-National Capital Park and Planning 

Commission 
Summer 2023 

General Permit for Stormwater 
Associated with Construction Activity - 

Maryland 

US Environmental Protection Agency / Maryland 
Department of the Environment 

Spring 2023 

General Permit for Stormwater 
Associated with Construction Activity - 

Virginia 

US Environmental Protection Agency / Virginia 
Department of Environmental Quality 

Late 2023 

Stormwater Management/Erosion and 
Sediment Control 

Maryland Department of Transportation - State 
Highway Administration Plan Review Division / 

Maryland Department of the Environment 
Late 2023 

Stormwater Management/Erosion and 
Sediment Control 

US Environmental Protection Agency / Maryland 
Department of the Environment / Virginia Department 

of Environmental Quality 
Late 2023 

Clean Water Act Section 402 (MS4) Maryland Department of the Environment Spring 2023 

Water Appropriation and Use Permit Maryland Department of the Environment Spring 2023 

Following the ROD, MDOT SHA anticipates proceeding with the remaining steps of project development 1 

using the Progressive P3 approach.  The Developer is working collaboratively with MDOT SHA, MDTA, and 2 

the stakeholders on predevelopment work for Phase 1 South. This effort focuses on advancing the 3 

preliminary design and due-diligence activities by involving all stakeholders – including Montgomery 4 

County, VDOT, municipalities, property owners, utility owners, and citizens.  5 

As part of the predevelopment work, the Developer has advanced a procurement process to select the 6 

Design-Build contractors that will subcontract with them to perform final design and construction of Phase 7 

1 South. The Developer will be responsible to MDOT SHA for the final design, construction, financing, 8 

operations, and maintenance of Phase 1 South.  9 

The Developer will continue to further avoid and minimize impacts throughout the remainder of the 10 

design process to the greatest extent practicable. Monetary incentives have been added to the 11 

Developer’s Technical Provisions to encourage further avoidance and minimization of impacts to 12 

wetlands, waterways, forest, and parkland.  MDOT SHA and the Developer will develop an Environmental 13 

Management Plan and an Environmental Compliance Plan to track the mitigation and commitment 14 

documented in the FEIS and ROD, as included in Appendix A of this document.  MDOT SHA and the 15 

Developer will coordinate closely on any future design changes and will consult with FHWA to consider if 16 
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such changes trigger the need to reevaluate the NEPA analysis and to determine if the NEPA decision 1 

remains valid.  Any additional environmental studies beyond a reevaluation would be coordinated with 2 

the appropriate stakeholders and agencies. 3 

X. Comments on FEIS 4 

A. Overview 5 

As described in Section VII, the FEIS was available for a 30-day review through the Project website 6 

(https://oplanesmd.com/feis/), the USEPA EIS Database and at 17 public libraries along the study corridors 7 

including in Montgomery and Prince George’s Counties, Maryland, Washington DC and Fairfax County, 8 

Virginia. During the FEIS availability period, from June 17, 2022 through July 18, 2022, a total of 33 9 

comments were received via email or letter transmitted via email. The breakdown of comments received 10 

by commenting entity is: 11 

• Cooperating Agencies: 3 12 

• Other Agencies/ Stakeholders: 3 13 

• Elected Officials: 2 14 

• Community Organizations: 9 15 

• Businesses: 0 16 

• Individuals: 16 17 

In addition to the 33 comments, form letter comments were also received via email from 514 individuals; 18 

in many cases an individual submitted multiple entries of the same email/letter to different government 19 

officials, but they were only counted once. Form letter comments are comments that were submitted by 20 

individuals containing mostly the same language or content. There were two form letter comments 21 

received on the FEIS.  However, all of the form letter comments submitted included a request to extend 22 

the FEIS comment period. 23 

As with comments received on the DEIS and SDEIS, the FEIS comments were reviewed, considered, and 24 

uploaded into a database used as a repository for all comments received. MDOT SHA and FHWA reviewed 25 

and considered each comment and substantive comments requiring a technical review were assigned to 26 

the appropriate technical staff.  27 

All substantive comments received during the FEIS availability period have been responded to in Appendix 28 

D of the ROD. Comments received, before or after the availability period, were considered in the decision-29 

making process and reflected in the project record but are not included in this Appendix.  The responses 30 

to substantive comments in ROD, Appendix D include responses to: 31 

• Montgomery County Department of Transportation 32 

• Maryland Transit Opportunities Coalition 33 

• Peter James (2 comments)  34 

• Friends of Moses Hall 35 

• Office of the County Executive, Montgomery County  36 

• Sierra Club (2 comments) 37 

• The Maryland General Assembly 38 

• National Capital Region Transportation Planning Board 39 

https://oplanesmd.com/feis/
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 1 

B. Common Themes 2 

A few common themes emerged during review of the comments received.  Request for an extension of 3 

the FEIS availability period and request for a formal FEIS comment period were noted as a top common 4 

theme mainly through the form comment letters. Other common themes included opposition to the 5 

program or project and concerns over environmental impact including environmental justice and analysis 6 

of greenhouse gas emissions. There were also several comments questioning the results and validity of 7 

the final traffic analysis and the need to consider teleworking. Responses to these common themes follow. 8 

 9 

1. Extend FEIS Availability Period and Formal FEIS Comment Period 10 

FEIS comments questioned whether a 30-day availability period was adequate to meaningfully review and 11 

comment on the material in the FEIS including supporting appendices. Based on the Council on 12 

Environmental Quality (CEQ) regulations, no formal comment period on a FEIS is required and no final 13 

decision can be made sooner than 30 days after the FEIS is published in the Federal Register. An extension 14 

of the FEIS availability period was not granted by FHWA as there has been extensive opportunity for the 15 

public to review and comment on the Project documents including the DEIS and SDEIS over a four-year 16 

period. The FEIS was prepared in support of the normal progress of a NEPA Study.  That is, after reviewing 17 

and considering the many comments received on the DEIS and SDEIS the agencies took another hard look 18 

at its prior analyses, evaluated accumulated data, refined design to further address operational 19 

considerations and most notably to further efforts to avoid and minimize impacts. The FEIS outlined the 20 

changes made since the SDEIS to aid in review of new or updated information.  Supporting technical 21 

reports appended to the FEIS were analyses presented with the DEIS, updated with the SDEIS and finalized 22 

for the FEIS.  23 

From the outset of the Study’s NEPA process, the FHWA and MDOT SHA, developed a comprehensive 24 

public involvement and engagement strategy designed to obtain input from stakeholders around the 25 

entire MLS study area. The public involvement and engagement process, starting in early 2018 and 26 

continuing for over four years, considered the vast diversity of community resources.  The MDOT SHA’s 27 

public involvement strategy ensured the safety of the public during the pandemic, while still providing the 28 

same opportunities for meaningful participation by the public in the NEPA process and even expanding 29 

opportunities using new technologies and alternative methods. 30 

In addition to a combined six-month public comment review period for the DEIS and SDEIS, MDOT SHA 31 

held 16 large public workshops, 7 public hearings including virtual and in-person, and over 200 citizen, 32 

elected official, community, stakeholder, and business owner meetings.  Refer to DEIS, Chapter 7 and 33 

Appendix P; SDEIS, Chapter 7; FEIS Chapter 8; and FEIS, Appendix R for detailed information on public 34 

involvement. 35 

As a result of this continued public involvement and engagement effort, and with input from federal, state, 36 

and local agencies, the lead agencies refined and presented the following in the FEIS: the Preferred 37 

Alternative, potential impacts of the Preferred Alternative, and responses to more than 5,000 comments 38 

received on the DEIS and SDEIS.  Importantly, this Preferred Alternative reflected project refinements that 39 

address many comments, including design modifications and adjustments, finalizing technical analyses, 40 
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continued application of avoidance and minimization efforts, and finalizing mitigation for unavoidable 1 

impacts.  This is precisely what the NEPA process envisions.  Refer to FEIS, Executive Summary for more 2 

detailed explanation.  3 

The FEIS was made available for a 30-day Notice of Availability through various and widely accessible 4 

means.  Public involvement and engagement will continue as the Project advances to final design and 5 

construction.  The MDOT SHA will be responsible for implementing strategies, such as public meetings 6 

and community events, with the goal of maintaining an open dialogue with stakeholders. For the more 7 

detailed response to comments related to the request to extend the FEIS availability period, refer to 8 

Montgomery County Executive, Marc Erich and Sierra Club comment letters and response in ROD, 9 

Appendix D. 10 

2. Environmental Justice (EJ) Analysis 11 

FEIS comments stated that the EJ analysis had not been previously released to the public for review and 12 

comment.  This is not accurate.  The DEIS, SDEIS, and FEIS all documented the EJ analysis completed for 13 

the Project; refer to DEIS, Chapter 4, Section 4.21; DEIS Appendix E; SDEIS, Chapter 4, Section 4.21; FEIS, 14 

Chapter 5, Section 5.21; and FEIS, Appendix F.  The EJ analysis and methodology is discussed in DEIS, 15 

Chapter 4, Section 4.21.2 and FEIS, Chapter 5, Section 5.21.2. 16 

As stated in the DEIS, SDEIS, and FEIS, the strategies developed under EO 12898, USDOT Order 5610.2C, 17 

FHWA Order 6640.23A, and FHWA memorandum Guidance on Environmental Justice and NEPA (2011) 18 

set forth the appropriate and necessary steps to identify and address disproportionately high and adverse 19 

effects of federal transportation projects on minority and low-income populations. Based on these 20 

strategies, the first four steps, below, were documented in the DEIS EJ analysis, updated in the SDEIS EJ 21 

analysis and updated and enhanced where necessary for the FEIS EJ analysis: 22 

1. The identification of minority race and ethnicity populations and low-income populations (EJ 23 
populations) along the 48-mile study corridor for the DEIS, Chapter 4, Sections 4.21.2.A-B and 24 
then an update on the identification of EJ populations for the Preferred Alternative, Alternative 9 25 
- Phase 1 South limits in the SDEIS, Chapter 4, Section 4.21.2.B; 26 

2. The review of demographic data to determine the existing environmental and community 27 
conditions of the EJ populations, documented in the DEIS, Chapter 4, Section 4.21.3 and 28 
enhanced in the SDEIS, Chapter 4, Section 4.21.2.C;  29 

3. The documentation of public outreach as planned, conducted and refined throughout the study 30 
in consideration of the demographic and community data to ensure meaningful involvement in EJ 31 
populations, documented in the DEIS, Chapter 4, 4.Section 21.4 and updated in the SDEIS, 32 
Chapter 4, Section 4.21.2.D; and 33 

4. The identification of potential beneficial and/or adverse impacts to EJ populations under the No 34 
Build and Screened Alternatives in the DEIS, Chapter 4, Section 4.21.5, and the identification of 35 
potential beneficial and/or adverse impacts to EJ populations under the No Build and Preferred 36 
Alternative, Alternative 9 - Phase 1 South updated in the SDEIS, Chapter 4, Section 4.21.3. 37 
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Steps #2, 3, and 4 are updated and Steps #5 through #8, below, are documented in this FEIS EJ Analysis 1 
in consideration of the Preferred Alternative19: 2 

5. The consideration of mitigation or community enhancement measures if unavoidable adverse 3 
effects are expected to occur under the Preferred Alternative (throughout FEIS, Section 5.21.5);  4 

6. A comparison of adverse effects to all EJ populations under the Preferred Alternative versus 5 
adverse effects to a non-EJ population reference community (FEIS, Chapter 5, Table 5-51); 6 

7. A determination of whether disproportionately high and adverse impacts would occur to EJ 7 
populations under the Preferred Alternative (FEIS, Chapter 5, Table 5-51); and 8 

8. A final conclusion of whether disproportionately high and adverse effects would occur to EJ 9 
populations, based on unmitigated adverse effects and whether public feedback has been 10 
addressed (FEIS, Chapter 5, Section 5.21.7). 11 

The public had sufficient opportunity to review and comment on the EJ analysis conducted for the Project.  12 

As previously described in Section VIII.D of this document, MDOT SHA also implemented additional EJ 13 

outreach efforts before the FEIS to engage meaningfully and directly with underserved communities to 14 

identify improvements needed in their communities.  These commitments are described in Section VII.D 15 

and documented in the ROD, Appendix A, Table 1, numbers 114-117.   16 

3. Greenhouse Gas Analysis 17 

FEIS comments stated that the greenhouse gas (GHG) analysis was not previously released to the public 18 

for review and comment.  This is not accurate.  The DEIS, SDEIS, and FEIS all documented the GHG analysis 19 

as part of the air quality analysis for the Project; refer to DEIS, Chapter 4, Section 4.8; DEIS Appendix I; 20 

SDEIS, Chapter 4, Section 4.8; FEIS, Chapter 5, Section 5.8.B; and FEIS, Appendix K.   21 

As documented in the FEIS, to date, no national standards for GHG emissions have been established by 22 

the USEPA under the Clean Air Act and there is no regulatory requirement that has been established to 23 

analyze these emissions at a project level for transportation projects. Consistent with the 2016 CEQ Final 24 

GHG NEPA guidance,20 a quantitative GHG analysis was conducted on the six Build Alternatives and the 25 

Preferred Alternatives as documented in the DEIS and FEIS, respectively. Since there is no approved 26 

methodology for conducting a project-level quantitative GHG emissions analysis, there are numerous 27 

parameters that could be applied to conduct such a review. Consistent with FHWA guidance on developing 28 

an affected network to analyze project-related pollutants, such as MSATs, MDOT SHA analyzed GHG 29 

emissions using the same affected network as the MSAT analysis.  Refer to FEIS, Appendix K, Section 3.4.1 30 

for the GHG results.  While no significant increase in GHG emissions from the Preferred Alternative was 31 

noted, MDOT SHA has committed to implementing a Greenhouse Gas Reduction Program to reduce 32 

emissions during construction. Refer to ROD, Appendix A, Table 1, number 130.  33 

4. Consideration of Teleworking 34 

FEIS comments noted that more workers are teleworking or telecommuting than pre-pandemic times.  35 

The Project considered the effects to the COVID-19 pandemic and the impacts on teleworking or remote 36 

 
19Steps #4 and 5 plus Steps #6 and 7 are combined in this FEIS EJ Analysis. 
20 https://www.federalregister.gov/documents/2016/08/05/2016-18620/final-guidance-for-federal-departments-and-agencies-
on-consideration-of-greenhouse-gas-emissions-and 

https://www.federalregister.gov/documents/2016/08/05/2016-18620/final-guidance-for-federal-departments-and-agencies-on-consideration-of-greenhouse-gas-emissions-and
https://www.federalregister.gov/documents/2016/08/05/2016-18620/final-guidance-for-federal-departments-and-agencies-on-consideration-of-greenhouse-gas-emissions-and
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working on the region.  Refer to FEIS, Chapter 4, Section 4.5 and FEIS, Appendix C for the COVID-19 Travel 1 

Analysis and Monitoring Plan.  2 

As documented in the FEIS, the traffic results show statewide traffic volumes are back to pre-pandemic 3 

levels, while transit ridership has remained down.  In addition, the sensitivity analysis of the Preferred 4 

Alternative in the FEIS concluded that: “the results of the MWCOG and VISSIM sensitivity analyses confirm 5 

that the capacity improvements proposed under the Preferred Alternative would be needed and effective 6 

even if future demand changes from the pre-pandemic forecasts based on potential long-term impacts to 7 

teleworking, e-commerce, and transit use that are not formally accounted for in the current regional 8 

forecasting models”, FEIS, page 4-25. MDOT SHA also responded to teleworking comments in the FEIS, 9 

Chapter 9, pages 9-7 and 9-8. 10 

5. Traffic Forecasts and Modeling Results 11 

FEIS comments questioned the Study’s final traffic forecasts and modeling results.  These comments are 12 

not based in fact and appear to be based on a misunderstanding of how data was updated and refined 13 

between publication of the SDEIS and publication of the FEIS and its supporting documents.  FHWA and 14 

MDOT followed accepted practice and processes for considering how or if project design refinements or 15 

other relevant new information would impact traffic forecasts.  As explained below, the analysis reflected 16 

in the FEIS is sound.  Any changes to the traffic forecast results in the FEIS properly reflect appropriate 17 

and relatively minor updates to modeling inputs based on information available to MDOT SHA following 18 

completion of the SDEIS. 19 

The FEIS document acknowledges several changes that were made to the traffic forecasts and analysis 20 

between the time the SDEIS and FEIS were published.  Refer to FEIS, Chapter 4, Section 4.1 and 4.2 and 21 

FEIS Appendix A, Section 2. The changes that were made are typical of the standard process of updating 22 

the information presented in a draft environmental document (DEIS and SDEIS) in response to comments 23 

received following public review of the document, and also to reflect refinements to the design that 24 

occurred after the SDEIS was published. This is a typical process which occurs as the lead agencies meet 25 

with affected agencies and stakeholders throughout the NEPA process and make refinements to the 26 

design, as needed, to avoid or minimize impacts and/or costs.  For the more detailed response to 27 

comments related to the results of the traffic analysis, refer to the Maryland Transit Opportunities 28 

Coalition comment and response in ROD, Appendix D. 29 

6. Traffic Results in General Purpose Lanes 30 

FEIS comments stated that the general purpose lanes in the future build conditions would be worse than 31 

the No Build condition.  As noted earlier in the ROD, on page 6, the Selected Alternative provides benefits 32 

to the existing lanes by improving average speeds in the general purpose lanes by four mph on average 33 

throughout the study corridors during peak periods compared to the No Build condition.  However, the 34 

results in the FEIS do show that the travel times for some inner loop trips are “longer” in the Build general 35 

purpose lanes than No Build (for example, the trip from River Road to I-370 takes 26.6 minutes under 36 

Build conditions versus 17.0 minutes in the No Build).  The reason is that the backups would be so bad in 37 

Virginia under the No Build condition that fewer vehicles would actually get across the ALB during the 38 

peak hour.  This makes some trips in Maryland under the No Build look better than they are.  A similar 39 

analogy is that the No Build condition is like having an incident on the ALB every day.  The Build condition 40 



I-495 & I-270 Managed Lanes Study Record of Decision 

53 

serves much more throughput during the peak hour and there is naturally some increase in travel time 1 

during the peak when looking at that segment.  While this affects some trip pairs, 76% of the trip pairs 2 

show a benefit from traveling in the general purpose lanes under Build versus No Build, and the average 3 

PM travel time change between No Build and Build is 8 minutes of savings. 4 

XI. Statute of Limitations 5 

Pursuant to 23 USC Section 139(l), FHWA will publish a statute of limitation (SOL) notice in the Federal 6 

Register upon issuance of this ROD.  A claim arising under federal law seeking judicial review of the Federal 7 

agency actions on the I-495 and I-270 Managed Lanes Study will be barred unless the claim is filed within 8 

150 days of publication of the SOL notice in the Federal Register. 9 

XII. Conclusion 10 

FHWA has considered all of the alternatives, information, analyses, and objections submitted by federal, 11 

state, tribal, and local governments and public commenters for consideration by the lead and cooperating 12 

agencies in developing this ROD.  Having considered this information, FHWA has determined that: 13 

1. Adequate opportunity was afforded for the presentation of views by all parties with a substantive 14 

economic, social, and or environmental interest; 15 

2. Fair consideration has been given to the preservation and enhancement of the environment and to the 16 

interests of the communities in which the Selected Alternative is located; and 17 

3. All practicable measures to avoid or minimize environmental harm have been incorporated into this 18 

decision, and where adverse effects remain, there exists no reasonable alternative to avoid and further 19 

mitigate such effects. 20 

Based on a balanced consideration of the need for safe and efficient transportation, the social, economic 21 

and environmental effects of the proposed transportation improvements, and national, state, and local 22 

environmental protection goals, as well as the FEIS and comments submitted by the public and agencies, 23 

FHWA has determined in accordance with 23 CFR 771 that: 24 

• The requirements of 23 CFR 771 have been met; 25 

• Consistent with social, economic and other essential consideration, to the maximum extent 26 

practicable, adverse environmental effects revealed in the environmental impact statement 27 

process will be minimized or avoided; 28 

• Consistent with social, economic, or other essential considerations, from among reasonable 29 

alternatives, thereto, the action to be directly undertaken by MDOT SHA, is an alternative that 30 

minimizes or avoids adverse environmental effects to the maximum extent practicable, including 31 

the effects disclosed in the environmental impact statement; 32 

• The action to the fullest extent practicable, incorporates the environmental investigations, 33 

reviews, and consultations in a single coordinated process; 34 
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Appendix A: Mitigation and Commitments by MDOT SHA and P3 Developer 

The advancement of conceptual mitigation for unavoidable direct impacts to environmental resources throughout the NEPA process for the Study 
continued and has been documented in the DEIS, SDEIS and FEIS. Mitigation developed for this Study was identified to reduce and offset environmental 
impacts resulting from the Selected Alternative. In planning for mitigation, MDOT SHA has strived to provide meaningful benefits to resources and 
improve their values, services, attributes, and functions that may be compromised. Lastly, the lead agencies have worked in good faith to plan 
worthwhile mitigation based on identified priorities that would, at a minimum, result in no net loss with a goal of a net benefit. 

Beyond mitigation for unavoidable impacts, additional commitments, such as those for transit, priority bicycle and pedestrian improvements, and 

environmental enhancements have been identified through extensive coordination with agencies and stakeholders. These commitments have been 

identified in consideration of comments received over the course of the Study and to further support elements of the Study’s Purpose and Need. Table 

1 presents these commitments that have been made beyond mitigation for direct impacts. MDOT SHA is responsible for implementing all commitments 

and mitigation listed in Table 1. FHWA, through its stewardship and oversight responsibility will ensure that MDOT SHA implements all commitments 

and mitigations listed in Table 1.  MDOT SHA will provide quarterly status update reports to FHWA following issuing a notice to proceed for final design 

and construction. 

Table 1: MDOT SHA Mitigation and Commitments 

ID 
No. 

Mitigation and Commitments 
Mitigation (M) or 
Commitment (C) 

Timeframe 

WETLANDS/WATERWAYS 

1. Stream restoration (721 functional feet) along unnamed tributary to Great Seneca Creek south of Bradbury 
Drive in Quince Orchard Valley Neighborhood Park (Site CA-5).  

M Final Design & Construction 

2. Stream restoration (5,583 functional feet) and wetland creation/restoration (4.61 acres of credit) along 
Cabin Branch east and west of Montgomery Village Avenue at Montgomery Village Golf Club (Site RFP-2). 

M 
Final Design & Construction 

3. Purchase of 1,207 functional feet of riverine mitigation credit from approved Maryland mitigation banks. M Final Design & Construction 

4. Purchase of 506 linear feet of riverine mitigation credit from approved Virginia mitigation banks. M Final Design & Construction 

5. Design of stream stabilization and restoration to provide ecological uplift, where practicable, when 
relocating streams within the Preferred Alternative limits of disturbance (LOD). 

C 
Final Design & Construction 
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ID 
No. 

Mitigation and Commitments 
Mitigation (M) or 
Commitment (C) 

Timeframe 

FOREST 

6.  

Mitigate for unavoidable impacts to forests in Maryland (414.7 acres) on an acre-for-acre basis in 
accordance with the mitigation hierarchy described in the Maryland Reforestation Law (MD Natural 
Resources Code § 5-103) including: 

• Onsite mitigation (within the project LOD). 

• Off-site mitigation [at 68 sites identified in the Maryland Reforestation Law Mitigation Site 
Search Report prepared for the MLS, refer to Appendix T of the Natural Resources Technical 
Report, (FEIS, Appendix M). 

• Purchase of forest mitigation bank credits from approved forest mitigation banks in affected 
county and/or watershed. 

• Any remaining mitigation required may be fulfilled through payment into the Reforestation 
Fund, as approved by MDNR.  

• Final forest mitigation plan will be developed and implemented by the Developer in conjunction 
with MDOT SHA and the affected jurisdictions and landowners, including M-NCPPC and NPS,  
during the final design phase of the project. The Developer will track changes to the impacts and 
mitigation credits.  

M Final Design 

7.  

Commit to planting of any approved reforestation sites on MDNR property within five years of the initial 
Maryland Reforestation Law approval for the project. MDOT SHA has committed to providing a minimum 
of five years of maintenance and monitoring at reforestation mitigation plantings. All reforestation sites 
will need approval/concurrence from DNR, and may include up to 210.54 acres on MDNR property at the 
sites identified in the Maryland Reforestation Law Mitigation Site Search Report prepared for the MLS. 
(Refer to Appendix T of the Natural Resources Technical Report, FEIS, Appendix M). Coordination and 
determination of final mitigation sites will be conducted by the Developer in conjunction with MDOT SHA 
and MDNR. 

M 
Final Design, Construction & 

Post-construction 

8.  

Forest impacts in Virginia that require mitigation are within NPS property.  Therefore, forest mitigation will 
follow the comprehensive ecological restoration plan outlined in #9 below. Although tree impacts occur in 
Virginia outside of NPS property, there is no statewide forest regulation that requires mitigation off county 
or state parkland. No tree impacts occur on county or state parkland in Virginia. 

M Final Design & Construction 
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ID 
No. 

Mitigation and Commitments 
Mitigation (M) or 
Commitment (C) 

Timeframe 

PARKLAND 

NATIONAL PARK SERVICE 

9.  

Develop and implement a Comprehensive Ecological Restoration Plan and Cost Estimate for Restoring 
Limits of Disturbance to Preexisting Conditions for the impacted area. The plan shall include the following 
components: 

• Forest and terrestrial vegetation restoration including: 
o Avoiding and minimizing impacts to trees within and surrounding the LOD through a 

robust tree protection plan. 
o Survey impacted vegetation community prior to construction to determine existing 

community composition and develop replanting plan based on survey results. 
o Replanting forest (including shrub and herbaceous layers) inch-for-inch within LOD in 

temporary impact areas and providing non-native invasive (NNI) species control and 
maintenance and monitoring for 5 years within reforestation area. 

o Softening edge effects associated with disturbance by treating and removing non-native 
invasive species within a 50-foot buffer of the LOD and replanting native trees and 
shrubs in any gaps resulting from the removal of mature trees or non-native invasive 
species. In coordination with NPS during design, sensitive areas, such as areas of known 
archeological resources, within the 50-foot buffer will be excluded if ground disturbance 
is required. 

o Providing monetary compensation for remaining tree impacts, based on inch for inch 
replacement of DBH impacted. 

• Rare, Threatened and Endangered plant species restoration including: 
o Conducting a final pre-construction of rare, threatened or endangered (RTE) plant 

inspection. 
o Collecting seeds and/or individual RTE plant species from impact area prior to 

construction. 
o Cultivating plants and storing seeds/propagating plants from seed in an off-site nursery. 
o Reestablishing RTE species from stored seed and cultivated and propagated plants 

following construction and topsoil restoration. 

M Final Design & Construction 
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ID 
No. 

Mitigation and Commitments 
Mitigation (M) or 
Commitment (C) 

Timeframe 

• Topsoil salvage and restoration including: 
o Salvaging topsoil from impact area and storing in nearest possible stockpile location. 
o Restoring subsoils and reduce compaction via ripping, discing, plowing or double-

digging following construction. 
o Placing salvaged topsoil in impact area following construction. 

• Herpetofauna translocation including: 
o Conducting Herpetofauna relocation effort immediately prior to construction activities 

▪ Conducting a sweep through a portion of the impact area with approximately 
10 biologists searching for and capturing reptiles and amphibians and logging 
all captures. 

▪ Relocating captured individuals safely away from the impact area. 
▪ Conducting a second sweep through the same portion of impact area, logging 

all captures and relocating captured individuals. 
▪ Conducting a third sweep and relocate effort, if the number of captured 

individuals is not dramatically reduced and continue sweeping the portion of 
the work area until the number of captured individuals is minimal. 

▪ Continuing the multiple sweep process until the entire work area is cleared. 

• Downed woody debris salvage and restoration including: 
o Moving all downed woody debris from the impact area to the edge of the impact area 

just outside of the E&S measures as part of the clearing operation. 
o Restoring downed woody debris, if appropriate, to the impact area following 

construction and topsoil restoration. 

10.  
Create/restore 1.53 acres of wetland northwest of American Legion Bridge (Site ID CHOH-13) per the 
Wetland Statement of Findings. 

M Construction 

11.  
Install new white legend and border on brown background guide signs along I-495 for the George 
Washington Memorial Parkway exit. 

M Construction 

12.  

Shift bridge piers north of Lock 13 to the maximum extent possible while maintaining adequate vertical 
clearance of 12 feet, 6 inches between towpath and bottom of bridge steel to accommodate NPS 
equipment.  Design new ALB to capture all drainage outfall using downspouts.  The downspouts will be 
located so the water does not drop onto areas with frequent pedestrian use. 

C Final Design 

13.  
Complete a pre-construction condition assessment of locks, masonry walls, towpath, and canal prism 
throughout entire LOD and develop and implement a plan for repairs identified during condition 
assessment subject to NPS approval. 

M Final Design  
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ID 
No. 

Mitigation and Commitments 
Mitigation (M) or 
Commitment (C) 

Timeframe 

14.  
Develop Interpretive product on archeological sites; Create web-based Story Map, waysides, and/or 
brochures. M Final Design & Construction 

15.  

Complete a pre-construction condition assessment of Potomac Heritage Trail within the LOD and develop 
and implement a plan to restore and improve the trail within the LOD, in consultation and agreement 
with NPS.  

M Final Design  

16.  Prepare Visitor and Ecological Impact Study. C Completed 

17.  

Acquire James Audia property (two parcels totaling 1.4 acres) as replacement parkland for impacts to 
George Washington Memorial Parkway. If unavailable, acquire or convey property for replacement 
parkland of similar size and/or function in coordination with NPS.  

M 

Final Design  

18.  
Convey a portion of the MDOT SHA owned former Ridenour property (38.7 acres) to NPS as replacement 
parkland for impacts to Chesapeake and Ohio Canal National Historical Park and Clara Barton Parkway. M 

Final Design  

19.  
Provide monetary compensation up to $60,000 to NPS to update and refine the George Washington 
Memorial Parkway Climate Action Plan. M 

Final Design & Construction 

20.  

The Preferred Alternative will result in temporary closure of the Potomac Heritage National Scenic Trail 
within the LOD during construction. A detour route, if determined to be necessary, will continue to be 
developed by MDOT SHA and the Developer in coordination with NPS, Fairfax County, and VDOT. The 
segment of the trail within the LOD would be restored on a new alignment after construction is 
completed.  

M 
Final Design, Construction & 

Post-construction 

21.  
Evaluate drainage and sight distance considerations at the intersection of the shared use path and 
Chesapeake and Ohio Canal towpath during final design in coordination with NPS, within the LOD. C Final Design  

22.  

Design and construct, in coordination with NPS and the Washington Biologists’ Field Club, slope armoring 
along the upstream side of Plummers Island within the LOD to mitigate for future slope erosion as a result 
of tree clearing with the LOD. The slope armoring could include, but is not limited to, a rip-rap slope, live 
staking, and brush layering or any combination of armoring that will provide a blended natural aesthetic 
with the topography and historic nature of the island.  

C Final Design & Construction 

23.  

Develop and evaluate additional options for the American Legion Bridge during final design that would 
further minimize or avoid physical impact to Plummers Island, in consultation with the National Park 
Service. 

C Final Design  
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ID 
No. 

Mitigation and Commitments 
Mitigation (M) or 
Commitment (C) 

Timeframe 

MARYLAND-NATIONAL CAPITAL PARK & PLANNING COMMISSION 

General 

24.  
Acquire the 24.14-acre Bardon, Inc. property (Acct. no. 00402385) and convey to M-NCPPC. If unavailable, 
acquire or convey property as replacement parkland of similar size and/or function in coordination with 
M-NCPPC.  

M Final Design  

25.  
Acquire the 0.57-acre Bardon, Inc. property (Acct. no. 02620882) and convey to M-NCPPC. If unavailable, 
acquire or convey property as replacement parkland of similar size and/or function in coordination with 
M-NCPPC. 

M Final Design  

26.  
Evaluate the ability to re-convey unused property, previously owned by M-NCPPC, back to that agency post 

construction.  
C Post-construction 

27.  Convey the MDOT SHA owned 3.15-acre right-of-way located at MD 97 and 16th Street. M Final Design  

28.  
Convey two MDOT SHA owned 15.35-acre parcels (Acct. no. 161300980570 and 161300980626) located 

between Northwood High School and Northwest Stream Valley Park. 
M Final Design  

Cabin John Stream Valley Park Unit 2 

29.  

Plan, design, and construct improvements to formalize the Cabin John Trail trailhead parking area along 
Seven Locks Road including:  
• Reconstruct the existing driveway per MD Standard No. 630.02 or applicable County standard.  
• Pave the existing gravel lot with full depth asphalt. Paved area measures approximately 60’ x 100’. 

Assume open section lot.  
• Optimize parking lot design to provide maximum number of spaces, including Americans with 

Disabilities Act (ADA)-compliant spaces (with signage) per the ADA Guidelines. Stripe new parking 
spaces.  

• Provide drainage and stormwater management (SWM) facilities as required to treat impervious area 
per County requirements.  

• Install signage prohibiting littering/dumping, replace existing trash can, and remove existing illicitly 
dumped material.  

• Relocate existing sign kiosk. Location to be determined in consultation with M-NCPPC.  
• Construct bicycle repair stand, with tools and pump at Cabin John Trail trailhead, in consultation 

with M-NCPPC. 

M Final Design & Construction 
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ID 
No. 

Mitigation and Commitments 
Mitigation (M) or 
Commitment (C) 

Timeframe 

30. 

Stream stabilization (~1,000 linear feet) along Cabin John Creek including: 
• Remove all concrete structures within stream along both along existing banks and failed pieces in

the stream.
• Rebuild banks with rock and vegetative stabilization techniques that promote environmental

functions.
• Replant riparian buffer with native seed, herbaceous plugs, and native shrubs and trees.
• Install instream grade control structures (such as rock sill, crossvane, riffles, etc.) to transition stream

into, through, and out of the underpass area in a stable and ecologically sound way.
• Protect sewer manhole and restore I-495 on-ramp outfall to Cabin John Creek with environmentally

sensitive channel techniques.

M Final Design & Construction 

31. 

Plan, design, and implement forest and terrestrial vegetation mitigation including: 
• NNI control for 7 years within 50’ buffer of LOD.
• Infill plantings, on park property, consisting of shrubs, understory/canopy trees and herbaceous

seeding within NNI control areas (50 ft buffer from LOD).

M Final Design & Construction 

32. 

Plan and design wildlife passage area under I-495 overpass of Cabin John Creek and Cabin John Parkway 
by lengthening new bridge structures. This will allow wildlife passage on the west side bank of Cabin John 
Creek while minimizing wildlife-vehicular conflicts along Cabin John Parkway by constructing wildlife 
exclusion fencing along the east side of the creek next to the Parkway, in coordination with M-NCPPC.   

M Final Design & Construction 

Cabin John Regional Park 

33. 

Plan, design, and construct a fiberglass pedestrian bridge over the outfall/tributary to Cabin John Creek at 
STA 3640+00 for the natural surface connector trail including:  
• Performing hydraulic study and determining feasibility of new crossing.
• Constructing fiberglass bridge per M-NCPPC-provided Fiberglass Bridge specification or per equal to

or better alternative approved by M-NCPPC.

M Final Design & Construction 

34. 

Plan, design, and construct improvements for pedestrian and cycling access to the Robert C. McDonell 
campground access road by:  
• Reconstruction of existing bridge over Old Farm Creek in same location per M-NCPPC-provided

specifications for Prefabricated Steel Truss Bridge (Section 401) and Helical Piles (Section 403)
(hydraulically in-kind replacement).

• Provide temporary crossing for pedestrians and cyclists during bridge reconstruction.
• Provide stream stabilization work immediately upstream, underneath, and immediately downstream

of the bridge.
• Limit time of year of bridge reconstruction to window when campground access is closed.

M Final Design & Construction 
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• Bridge design shall provide for ADA compliance, pedestrian access, and passage of cyclists without 
dismounting while incorporating a gate to prevent unauthorized access by vehicles.  

35.  

Plan, design, and construct improvements to the existing parking area on Tuckerman Lane near the 
Robert C. McDonell Campground access road including:  
• Resurface the existing paved lot. (Paved area measures approximately 2500 SF. (25’ x 100’)).  
• Optimize parking lot design to provide maximum number of spaces. Stripe new parking spaces. 

Incorporating ADA parking, as applicable.  
• Provide additional landscaping in vicinity of lot, in consultation with M-NCPPC.  

M Final Design & Construction 

36.  

Plan, design, and construct a fiberglass pedestrian bridge over Cabin John Creek to connect the Cabin 
John Trail to the Kidney Bean Loop Trail, in the vicinity of Goya Drive including:  
• Constructing fiberglass bridge per provided Fiberglass Bridge specification or per equal to or better 

alternative approved by M-NCPPC. 
• Design and construct in-stream grade control and bank protection structures to stabilize stream in 

the vicinity of the new bridge.  

M Final Design & Construction 

37.  

Plan, design, and construct improvements for the stabilization of the Gainsborough Road stormwater 
outfall to Cabin John Creek (approximately 255 linear feet) with environmentally sensitive channel 
techniques.  
• Include a planting plan to compensate for forest impacts related to this work. 
• Provide treatment of invasive bamboo surrounding the channel.  
• Construct pedestrian trail bridge replacement over Gainsborough outfall channel.  

M Final Design & Construction 

38.  

Plan, design, and implement forest and terrestrial vegetation mitigation including: 
• Conducting forest stand delineation within 100 ft buffer of LOD and develop a 7-year non-native 

invasive control management plan within M-NCPPC property. 
• Implementing a 7-year non-native invasive control management plan within 100 feet of the LOD, on 

park property and within in the biodiversity area.  Specific target areas and species to be 
determined by M-NCPPC Montgomery Parks. 

• Infill plantings consisting of shrubs, understory/canopy trees and herbaceous seeding within NNI 
control areas (100 ft buffer from LOD on park property). 

M Final Design & Construction 

Tilden Woods Stream Valley Park, Old Farm Neighborhood Conservation Area, and Cabin John Stream Valley Park Unit 6 

39.  

Plan, design, and construct improvements for the stabilization of the Greentree Road stormwater outfall 
from the pipe to a natural surface trail just south of Cabin John Creek (approximately 310 linear feet) with 
environmentally sensitive channel techniques. Include a planting plan to compensate for forest impacts 
related to this work.  

M Final Design & Construction 
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40.  

Plan, design, and implement forest and terrestrial vegetation mitigation including:  
• NNI control for 7 years within 50’ buffer of LOD on park property.  

• Infill plantings consisting of shrubs, understory/canopy trees and herbaceous seeding within NNI 
control areas (50 ft buffer from LOD) on park property.  

M Final Design & Construction 

41.  

Plan, design, and construct a single bridge structure with a clear span of Tuckerman Lane (including the 
associated pedestrian and bicycle facilities) and a clear span over Old Farm Creek (including the restored 
floodplain and a wildlife passage): 

• Provide wildlife passage area on northern bank per M-NCPPC specifications 

• Provide fish passage under Old Farm Creek overpass by restoring the stream to a natural channel 
and tie into the existing stream restoration immediately upstream 

• Stream span must maximize floodplain cross-sectional area 

M Final Design & Construction 

CITY OF GAITHERSBURG 

42.  Convey the 4.03-acre MDOT SHA-owned, property (Acct. no. 09-02213932) to City of Gaithersburg.  M Final Design  

CITY OF ROCKVILLE 

43.  
Convey the 1.25-acre MDOT SHA-owned Millennium Garden Park (former Vernie Smith properties 
(Acct. nos. 16-0400205281 and 16-0400205270)) to City of Rockville. 

M Final Design  

44.  
Acquire the 1.32-acre Betty B. Casey Property (on Fleet Street) (Acct. no 160400144125) and convey 
to the City of Rockville 

M Final Design  

45.  
Acquire the 0.42-acre Lodging Partners LLC Property (41 Maryland Avenue) (Acct. no. 160403198603) 
and convey to the City of Rockville 

M Final Design  

46.  
Acquire the 4.23-acre Cynthia Robertson Property (Potomac Woods) (Acct. no. 160401523951) and 
convey to the City of Rockville 

M Final Design  

47.  

Continue to consult on context sensitive solutions, during the design phase, to the four existing parks 
(Bullards Park and Rose Hill Stream valley Park, Rockmead, Woottons Mill, and Rockville Senior 
Center).  The consultation will be constrained to context sensitive solutions that are both 
compensatory to the impacts to Section 4(f) resources and a justifiable expenditure of public funds. 
For example, plantings and context sensitive stormwater management facility design.  

C Final Design  

48.  
Design the improvements along Gude Drive to accommodate the proposed new entrance to the 
Rockville Senior Center at Piccard Drive proposed by the City of Rockville. Coordination will occur with 
the City of Rockville in final design to ensure compatibility with the City’s planned improvements.  

C Final Design 
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CULTURAL RESOURCES (SECTION 106) 

49.  
Provide monetary compensation not to exceed $250,000 for a Cultural Landscape Report for Clara 
Barton Parkway (historical narrative; updated existing conditions, analysis, and evaluation; and 
treatment guidelines for management of character defining features). 

M 
Final Design  

50.  
Prepare National Register Nomination for Dead Run Ridges Archaeological District in coordination 
with NPS and submit to Virginia SHPO.  

M 
Final Design  

51.  
Complete Phase III Archaeological Data Recovery at 44FX0374, 44FX0379 and 44FX0389 (George 
Washington Memorial Parkway) and develop associated public interpretation materials. 

M 
Final Design  

52.  
Complete Phase III Archaeological Data Recovery at 18MO749 and 18MO751 (Chesapeake and Ohio 
Canal) and develop associated public interpretation materials. 

M 
Final Design  

53.  
Prepare a draft National Register Nomination for the Washington Biologists’ Field Club on Plummers 
Island to NPS and WBFC for their review and comment prior to formal submission of the nomination 
to MD SHPO. 

M 
Final Design  

54.  Place temporary fencing along the LOD within Plummers Island to delimit construction activities. C Construction  

55.  
Fund or implement a photographic survey documenting conditions before, during and post-
construction on Plummers Island within the area of potential effects (APE) boundary and provide the 
results to Washington Biologists’ Field Club and NPS. 

M Post-construction 

56.  
Fund or develop Graphic Information System maps to document known current and historical study 
locations and key natural resource features within the APE on Plummers Island to assist in 
documenting change over time and provide these files to Washington Biologists’ Field Club and NPS. 

M Final Design 

57.  
Procure a sub-meter accurate GPS unit for Washington Biologists’ Field Club to use in long-term 
monitoring of plant locations, collection sites, and other historical research features on Plummers 
Island. 

M 
Final Design  

58.  

Provide for digitization and cataloging of historical records, subject to any availability or rights 
restrictions, related to Plummers Island and the Washington Biologists’ Field Club that are housed at 
the Smithsonian Institution that are not currently available in electronic format, and provide the files 
to Washington Biologists’ Field Club and NPS. 

M 

Final Design  

59.  
Provide Washington Biologists’ Field Club historical content related to Plummers Island as part of the 
above digitization effort to incorporate into their website. 

M 
Final Design  

60.  
Complete additional archaeological investigations of LOD surrounding Morningstar Tabernacle No. 
88 Moses Hall and Cemetery and monitor for potential archaeological findings during construction.  

C Construction 
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61. 

Design context-sensitive treatment of noise barrier facing the Morningstar Tabernacle No. 88 Moses 
Hall and Cemetery which may include decorative elements appropriate to the historic property 
and/or such elements as memorial plaques or signage. MDOT SHA will provide consulting parties 
and MD SHPO comment opportunity for project elements, specifically noise barrier, within the APE 
adjacent to the cemetery at a draft level of design and a second opportunity prior to finalization of 
design; for each review there will be a minimum 30-day review period. 

C Final Design & Construction 

62. Complete additional archaeological investigations of the LOD in the general vicinity of the 
Montgomery County Poor Farm adjacent to I-270 near Wootton Parkway. 

C Final Design 

63. 

Improve the stormwater drainage on the First Agape African Methodist Episcopal (AME) Zion Church 
(Gibson Grove Church) by routing drainage into a new underground culvert to be installed as part of 
the project. MDOT SHA will ensure a parking lot identified as part of the church’s restoration plan, is 
constructed on church property following installation of the culvert drainage design. MDOT SHA will 
work with the church on schedule and timing of the culvert and parking lot work to be compatible 
with ongoing church restoration efforts to the maximum extent practicable. 

M Final Design 

NOISE1 

64. Extended noise barrier (Barrier System VA-1/2) from STA 86+29 to STA 98+85 LT. M Final Design & Construction 

65. Construct new noise barrier (Barrier System MD-1) from STA 131+13 to STA 145+18 LT. M Final Design & Construction 

66. Construct new noise barrier (Barrier System MD-2) from STA 130+62 to STA 198+51 RT. M Final Design & Construction 

67. Relocate and extend existing noise barrier (Barrier System MD-3) from STA 158+10 to STA 211+97 
LT. 

M Final Design & Construction 

68. Construct new noise barrier (Barrier System MD-4) from STA 198+13 to STA 221+68 RT. M Final Design & Construction 

69. Relocate and extend existing noise barrier (Barrier System MD-5) from STA 227+21 to STA 293+76 
LT. 

M Final Design & Construction 

70. Relocate and extend existing noise barrier (Barrier System MD-6/6A/7) from STA 221+56to STA 
293+24 RT. 

M Final Design & Construction 

71. Relocate existing noise barrier (Barrier System MD-8) from STA 294+12 to STA 319+61 RT. M Final Design & Construction 

72. Relocate existing noise barrier (Barrier System MD-10) from STA 337+75 to STA 355+06 LT. M Final Design & Construction 

1 A preliminary determination of the location and horizontal and vertical alignment for the noise barriers was made based on the latest design concept (FEIS Table 5-20); however, final 

determination of noise barrier feasibility, reasonableness, dimensions and locations will be made in final design. 
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73. Relocate and extend existing noise barrier (Barrier System MD-11) from STA 320+42 to STA 354+78 
RT. 

M Final Design & Construction 

74. Partially relocate and extend existing noise barrier (Barrier System 270-05) from STA 3432+67 to STA 
3490+25 LT. 

M Final Design & Construction 

75. Construct new noise barrier (Barrier System 270-06) from STA 3493+65 to STA 3538+71 LT. M Final Design & Construction 

76. Relocate existing noise barrier (Barrier System 270-07A) from STA 3685+15 to STA 4710+91 LT. M Final Design & Construction 

77. Partially relocate existing noise barrier (Barrier System 270-07B) from STA 4710+91 to STA 4748+02 
LT. 

M Final Design & Construction 

78. Construct new noise barrier (Barrier System 270-08) from STA 4750+11 to STA 4804+26 LT. M Final Design & Construction 

79. Extended existing noise barrier (Barrier System 270-09) from STA 4751+67 to STA 4801+90 RT. M Final Design & Construction 

80. Extended existing noise barrier (Barrier System 270-11 (270 west spur portion)) from STA 3743+50 to 
STA 3778+34 LT. 

M Final Design & Construction 

81. Partially relocate and extend existing noise barrier (Barrier System 270-12) from STA 3749+46 RT to 
STA 294+47 LT. 

M Final Design & Construction 

82. Partially relocate and extend existing noise barrier (Barrier System 270-14) from STA 3492+05 to STA 
3540+07 RT. 

M Final Design & Construction 

83. Relocate and extend existing noise barrier (Barrier System 270-15) from STA 3624+55 to STA 
3684+02 LT. 

M Final Design & Construction 

84. Construct new noise barrier (Barrier System 270-18) from STA 3722+12 to STA 3727+46 RT. M Final Design & Construction 

85. 
These noise abatement commitments will not be removed from the Project as a result of value 
engineering and/or similar studies/activities. Any changes to these commitments will be subject to 
re-evaluation under NEPA and must be approved by MDOT SHA and FHWA. 

C Final Design 

AQUATIC AND TERRESTRIAL MITIGATION COMMITMENTS 

86. 

Implement additional water quality protection measures to prevent soil erosion and subsequent 
sediment influx into nearby waterways. Construction contractors are designated as co-permittees on 
the National Pollutant Discharge Elimination System permit to ensure compliance. This permit is 
issued under Maryland’s General Permit for construction activities and is implemented with a 
regular inspection program for construction site sediment control devices that includes penalties for 
inadequate maintenance. To ensure compliance, onsite evaluations by a certified erosion and 
sediment control (E&S) inspector would occur throughout the duration of construction. 

C Construction 
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87. 

Potential water quality impacts from construction would be minimized through strict adherence to 
mandated E&S and SWM requirements. In particularly sensitive areas, other impact minimization 
activities may be considered and could include: more specialized SWM options; redundant E&S 
measures; monitoring of aquatic biota above and below sensitive stream crossings before and after 
construction to quantify any inadvertent impacts that occur at the crossing; fish relocation from 
dewatered work areas during construction to reduce fish mortality; and use of a qualified 
environmental monitor on-site to enhance E&S compliance.  

C Construction 

88. Continue coordination with MDNR and the Scenic and Wild River Advisory Board in final design. C Final Design 

89. Account for post-construction SWM and compliance with total maximum daily loads in the 
stormwater design and water quality monitoring to comply with required permits. 

C Post-Construction 

90. Develop environmental site design SWM features to maintain current infiltration rates to the 
greatest extent practicable. 

C Final Design 

91. Design all hydraulic structures to accommodate flood flows without causing substantial impact. C Final Design 

92. 

Design culverts and bridges to limit the increase of the regulatory flood elevation to protect 
structures from flooding risks and use standard hydraulic design techniques for all waterway 
openings where feasible to maintain current flow regimes and limit adjacent flood risk (COMAR 
26.17.04). 

C Final Design 

93. 

Remove the existing peregrine falcon nest box on the ALB just prior to the nesting season when 
construction is scheduled to begin to minimize potential impacts to the currently nesting peregrine 
falcons as recommended by the US Fish and Wildlife Service (USFWS).  Disruption for one or more 
nesting seasons due to long-term construction activities is anticipated. Once construction activities 
are nearly complete near the former nest site, USFWS recommends that the nest box be reinstalled. 
MDOT SHA will follow the USFWS recommended protection measures for the peregrine falcon 
nesting on the ALB. 

C Construction 

94. 

Adopt and implement construction best management practices (BMPs) to minimize incidental take 
of migratory birds. MDOT SHA commits to consulting with the USFWS immediately prior to 
construction to determine the presence/absence of bald eagle nests in the vicinity of the Preferred 
Alternative LOD. 

C Construction 

95. 

Use of bridges and depressed culverts wherever possible to maintain natural stream substrate in 
areas where new or replaced culverts are necessary. Channel morphology would be evaluated, and 
culvert extensions designed to maintain aquatic life passage by avoiding downstream scour and 
channel degradation. Preliminary designs do not include culvert replacements but do include 

C Final Design 
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augmentations resulting from installing new pipes adjacent to existing culverts to provide additional 
area for flow. 

96. 

Comply with the stream closure period for the designated use class of the stream for all in-stream 
work in Maryland, including that for culvert extensions, and any potential waiver requests would 
require agency approval(s). In-stream work is prohibited in Use I streams from March 1 through June 
15.  

C Construction 

97. 

Conduct a mussel survey in the Potomac River surrounding the ALB, 10-meters upstream and 25-
meters downstream of the temporary project LOD, for all Maryland State-listed mussel species that 
are short-term and long-term brooders prior to construction and relocation of Maryland State-
listed and rare species, if necessary. 

C Final Design 

98. 

Design causeways and trestles proposed adjacent to the existing ALB to avoid impacting fish passage 
by maintaining river velocities below approximately 3 feet per second at commonly observed 
discharges (e.g., below 90 percentile) during the period in which anadromous fish are spawning 
(February 15 – June 15). Trestles or other non-fill accessways will be used in areas of deeper water 
(e.g., extending from the southern bank) to the extent practicable to minimize fill and associated 
flow restrictions. 

C Final Design 

99. Maintain access to Plummers Island for construction purposes by bridging over the oxbow of the 
Potomac River without placing any materials or fill within the stream channel. 

C Construction 

100. 

Voluntarily commit to a time of year restriction for tree clearing from May 1 through July 31 of any 
year within a 3-mile buffer around each of the three positive Northern Long-Eared Bat (NLEB) 
detection locations within the study corridors to go above and beyond what is required to protect 
this bat species. Note, the Study was determined to have “no effect” on the Indiana Bat and “not 
likely to adversely affect” the NLEB. 

C Construction 

101. 
Commit to a time of year restriction for tree clearing within the Virginia portion of the Preferred 
Alternative LOD from April 1 – October 31 of any year to avoid impact to tri-colored bat roost trees 
during roosting season. 

C Construction 

102. 

Continue coordinating with NPS and MDNR to determine a mitigation plan for RTE plant species 
prior to construction. This will include the use of matting along access roads to minimize soil 
compaction during construction, replanting of appropriate RTE plants within temporarily disturbed 
areas following construction, and monitoring of replanted RTE plant populations to ensure 
successful reestablishment. 

M 
Construction & Post-

Construction 



Record of Decision 

August 2022 15 

ID 
No. 

Mitigation and Commitments 
Mitigation (M) or 
Commitment (C) 

Timeframe 

103. 

Commit to avoidance and minimization measures for the wood turtle as recommended by the 
Virginia Department of Wildlife Resources (VDWR): 

• Prior to the commencement of work all contractors associated with work at this site must be
made aware of the possibility of encountering wood turtles on site and become familiar with
their appearance, status and life history.

• If any wood turtles are encountered and are in jeopardy during the development or
construction of this project, remove them from immediate harm and call VDWR.  Any
relocations should be reported to VDWR, and the wood turtle observation form should be
completed and faxed to VDWR.

• Minimize potential wildlife entanglements, resulting from use of synthetic/plastic E&S
matting, by use matting made from natural/organic materials such as coir fiber, jute, and/or
burlap.

C Construction 

104. Continue coordination with National Marine Fisheries Service to determine appropriate mitigation 
for potential impacts to anadromous fish during construction. 

C Final Design 

105. Maintain existing or improved aquatic life passage in the culverts conveying Watts Branch and Old 
Farm Creek under I-270. 

C Final Design & Construction 

106. Consult 23 CFR § 650.115(a) when determining design standards for flood control measures. C Final Design 

107. Comply with the requirement set forth in 23 CFR § 650.111 to complete location hydraulic studies 
for floodplain encroachment areas during later stages of design. 

C Final Design 

108. 

Avoid and minimize impact to aquatic species by: 
• Maintaining existing or improving aquatic life passage in the primary (not overflow) culverts

that are being replaced or extended and continuing to coordinate with MDNR, USFWS, the
National Marine Fisheries Service (NMFS), and the Maryland Department of the Environment
(MDE) regarding aquatic life passage.

• Designing completely replaced culverts designated as “major stream crossing” to meet the
passage criteria described by USFWS (USFWS, 2019b).

• Evaluating areas where culverts are being extended or augmented for the feasibility of a
natural or nature-like stream bottom, in design.

• Implementing BMPs during the replacement of the ALB crossing the Potomac River such as
extensive in-stream work and using coffer dams and temporary construction trestles to avoid
and minimize impacts to the river and its aquatic biota.

C Final Design & Construction 
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109. 
Consult with NMFS and MDNR when construction plans are developed for roadway crossings of the 
Potomac River and Cabin John Creek, the two known anadromous fish use areas, to ensure that 
impacts due to construction and permanent fill are minimized to the extent practicable. 

C Construction 

110. Comply with COMAR 26.17.04.11 by ensuring culvert improvements and new culvert design will not 
increase flood risk to adjacent properties.  

C Final Design 

111. 

Submit final plans to MDE for approval of structural evaluations, fill volumes, proposed grading 
evaluations, structural flood-proofing, and flood protection measures in compliance with FEMA 
requirements, US Department of Transportation Order 5650.2, Floodplain Management and 
Protection, and Executive Order 11988. 

C Final Design 

112. Employ BMPs within the 100-year floodplain as required by MDE permits. C Final Design & Construction 

113. 

Ensure water quantity treatment be met onsite or through waiver requests in specific areas. Every 
effort to meet water quality treatment requirements onsite, where practicable will be made. Where 
not practicable, water quality requirements would be met offsite in accordance with MDE 
regulations. 

C Final Design 

ENVIRONMENTAL JUSTICE/EQUITY 

114. 

MDOT SHA and the Developer will continue coordination with local and regional advisory groups to 
determine additional methods for engaging with underserved communities. This will be an ongoing 
effort that continues post-NEPA, through final design and construction. Local and regional advisory 
groups may include but are not limited to the Montgomery County Advisory Groups, City of Rockville 
and City of Gaithersburg.  

C Final Design & Construction 

115. 

Construct a new sidewalk along the west side of Seven Locks Road under I-495 to re-establish a 
connection between Morningstar Tabernacle No. 88 Moses Hall and Cemetery and First Agape AME 
Zion Church (Gibson Grove Church) in the historically African American community of Gibson Grove, 
see commitment ID No. 125. 

C Construction 

116. 
Convey a portion of existing MDOT SHA owned right-of-way located adjacent to the boundary of 
Morningstar Tabernacle No. 88 Moses Hall and Cemetery with an identified potential for unmarked 
graves to the Trustees of the Morningstar Tabernacle No. 88 Moses Hall and Cemetery. 

C Post-Construction 

117. 
Continue coordination with the City of Rockville, City of Gaithersburg, and Montgomery County to 

advance the identified priorities that were noted during EJ engagement efforts including more or 

improved sidewalks and bicycle facilities; better lighting on streets and sidewalks; and traffic calming 

C Final Design & Construction 
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measures to make streets safer. Through this continued coordination, MDOT SHA with the Developer 

will: Identify locations where safer pedestrian crossings on major state roadways are needed.  

• Identify locations where additional pedestrian improvements including adding or upgrading

sidewalk, restriping for bicycle lanes, adding or upgrading ADA ramps are needed.

• Identify locations along state roads with existing pedestrian facilities where more or better

lighting is needed.

TOLLING 

118. 
The toll rate ranges will only apply to the high-occupancy toll (HOT) lanes; the existing free general-
purpose lanes will not be tolled. In addition, the proposal will include discounts for qualifying 
vehicles—including HOV 3+ (including carpools and vanpools), buses and motorcycles. 

C Operations 

TRANSIT 

119. 

Enhance transit mobility and connectivity within the Preferred Alternative including the following 
elements: 

• Free bus transit usage of the HOT managed lanes to provide an increase in speed of travel,
assurance of a reliable trip, and connection to local bus service/systems on arterials that
directly connect to activity and economic centers.

• Direct and indirect connections from the proposed HOT managed lanes to existing transit
stations and planned Transit Oriented Development at the Shady Grove Metro (I-370),
Twinbrook Metro and Rockville Metro (Wootton Parkway), and Westfield Montgomery Mall
Transit Center (Westlake Terrace).

C Operations 

120. Construct new bus bays at Washington Metropolitan Area Transit Authority’s Shady Grove Metrorail 
Station. 

C 
Final Design and 

Construction 

121. Increase parking capacity at the Westfield Montgomery Mall Transit Center. 
C 

Final Design and 
Construction 

122. 

Design and construct the ALB such that a future capital improvement project will have one or more 
feasible options to achieve the full design and implementation of a transit line across the ALB.  These 
options will be enabled by designing the northbound and southbound structures to not preclude a 
possible future transit line including the addition of foundation and substructure elements. 

C 
Final Design and 

Construction 

PEDESTRIAN AND BICYCLE FACILITIES 
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123. 
Replace in kind or upgrade to meet the current master plan recommended facilities for existing 
pedestrian and bicycle facilities impacted by the Preferred Alternative, through coordination with 
the local agencies having jurisdiction over and/or maintenance responsibility for these facilities. 

C 
Final Design & 
Construction 

124. 

Replace, upgrade, or provide new pedestrian/bicycle facilities consistent with the current master 
plan, where adjacent connections on either side of the bridge currently exist for facilities along 
crossroads where the crossroad bridge would be reconstructed. Where the I-495 and I-270 mainline 
or ramps cross over a roadway or pedestrian/bicycle facility and the bridge would be replaced, the 
mainline and ramp bridges would be lengthened to accommodate the footprint for the master plan 
facility under the structure. 

C 
Final Design & 
Construction 

125. 

Reconstruct the ALB with a new pedestrian and bicycle shared use path to provide multimodal 
connectivity across the Potomac River, to be located along the east side of the ALB. A direct 
connection of the shared use path from the ALB to the Chesapeake and Ohio Canal towpath has been 
incorporated into the preliminary design and is accounted for in the Preferred Alternative LOD and 
impact analyses. MDOT SHA and the Developer will continue to coordinate with NPS to review the 

condition of the existing connection(s) to the east and west of the American Legion Bridge between 
the Chesapeake and Ohio Canal towpath and the MacArthur Boulevard sidepath outside of the study 
area to ensure the existing connection(s) can handle any increased usage from the new shared use 
path connection to the Chesapeake and Ohio Canal towpath.  

C 
Final Design & 
Construction 

126. Widen the existing variable-width sidepath along the east side of Seven Locks Road under I-495 
(Cabin John Trail), consistent with the county master plan.  

C 
Final Design & 
Construction 

127. 
Construct a new sidewalk along the west side of Seven Locks Road under I-495 to reestablish the 
historic connection between First Agape AME Zion Church (Gibson Grove Church) and Morningstar 
Tabernacle No. 88 Moses Hall and Cemetery.  

C 
Final Design & 
Construction 

AIR QUALITY 

128. 

Implement a Diesel Emissions Reduction Program that exceeds pertinent Federal and state 
regulations to minimize air pollution including MSAT emissions during construction consisting of 
initiatives such as: 

• Ensuring diesel powered construction equipment to meet minimum emissions reduction
requirements by engine manufacturer, or by being properly retrofitted with emissions
control devices, or that clean fuels be used if necessary to meet the emissions reduction
requirements.

• Retrofitting equipment that is used to be on the EPA Verified Retrofit Technology List.

C Construction 
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• Requiring the use of ultra-low sulfur diesel fuel in construction equipment. 
• Implementing a Driver Training program to provide incremental savings by more efficiently 

operating mobile and stationary machinery. 

129.  

Implement a Truck Staging Area Plan for all construction vehicles waiting to load or unload material 
where emissions will have the least impact on sensitive areas and the public. These include but not 
limited to hospitals, schools, residences, motels, hotels, daycare facilities, elderly housing and 
convalescent facilities. All sources of emissions shall be located as far away as possible from fresh air 
intakes, air conditioners and windows. 

C Construction 

130.  

Implement a Greenhouse Gas Reduction Program to reduce emissions during construction including 
initiatives such as:  

• Use of alternative fuels and vehicle hybridization of construction vehicles, to the maximum 
extent practicable.  

• Maintaining existing vegetation, where possible.  
• Use of recycled and reclaimed materials, including use of recycled asphalt, use of industrial 

byproducts as cement substitutes, and recycled concrete, to the maximum extent 
practicable. 

C Construction 

131.  

Implement an Anti-Idling Policy to avoid unnecessary idling of construction equipment in order to 

reduce engine emissions and to provide air quality benefits to those who live and work in or 

adjacent to the construction sites. The plan may include, but is not limited to, limiting idling of all 

mobile construction equipment, including delivery trucks, to three minutes, except under certain 

conditions.  

C Construction 

132.  

Manage fugitive dust emissions during construction, by use some or all of the following dust control 

measures, to minimize and mitigate, to the greatest extent practicable, impacts to air quality: 

• Minimize land disturbance 

• Cover trucks when hauling soil, stone, and debris (MDE Law) 

• Use water trucks to minimize dust 

• Use dust suppressants if environmentally acceptable 

• Stabilize or cover stockpiles 

• Construct stabilized construction entrances per construction standard specifications 

• Regularly sweep all paved areas including public roads 

• Stabilize onsite haul roads using stone 

M Construction 
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ID 
No. 

Mitigation and Commitments 
Mitigation (M) or 
Commitment (C) 

Timeframe 

• Temporarily stabilize disturbed areas per MDE erosion and sediment standards and approved 
plans 

VISUAL 

133.  
Install new white legend and border on brown background guide signs along I-495 for the George 

Washington Memorial Parkways exit.  
M Construction 

134.  

Establish and follow aesthetic and landscaping guidelines of all highway elements in consultation 
with the local jurisdictions, private interest groups (private developers or companies), local 
community or business associations, as well as local, state, and Federal agencies. The Developer will 
be responsible for establishing the aesthetic and landscaping guidelines.  

C Final Design 

 

Additional commitments have been made by the Developer (Accelerate Maryland Partners) or MDOT SHA if the project is delivered as a P3 with a 

Section Developer controlled by AMP using private funding. These commitments are captured separately throughout the FEIS including in Table 2 

below. These commitments are included to disclose the efforts the Developer and MDOT SHA have made to advance the project in an environmentally 

responsible manner taking into account input received from the public, stakeholders and local governments related to transit, community 

enhancements, water quality, and equity. These commitments are not mitigation for direct environmental impacts, are in addition to the NEPA-related 

commitments captured in Table 1 and are tied to project delivery under a P3 contractual agreement.  

Commitments listed in Table 2 are the responsibility of MDOT SHA and the P3 Developer to implement as part of the Phase 1 South Section P3 

Agreement, which will be the contractual agreement outlining the terms and conditions for the final design, construction, financing, operations, and 

maintenance and/or Memoranda of Understanding with applicable third parties such as local governments.  MDOT SHA will provide quarterly status 

update reports to FHWA following financial close of a Section P3 Agreement with the Section Developer controlled by AMP.    
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Table 2: P3 Developer Agreement Commitments 

ID 
No. 

Commitments Timeframe 

1. 
Continue to further avoid and minimize impacts to the greatest extent practicable after the NEPA Process throughout the 
remainder of the design process. Utilize the monetary incentives that have been added to the Developer’s Technical 
Provisions to encourage further avoidance and minimization of impacts to wetlands, waterways, forest, and parkland. 

Final Design 

2. Develop and implement an Environmental Management Plan in coordination with MDOT SHA. Final Design 

3. Develop and implement an Environmental Compliance Plan in coordination with MDOT SHA. Final Design 

4. 

Develop and implement a Sustainability Plan for the project to support community, environmental, and sustainability goals. 
The Sustainability Plan will include actions related to the following: 

• The quality of life surrounding the infrastructure asset;

• Stakeholder and community engagement;

• Natural resource management;

• Ecosystems and biodiversity health;

• Climate resilience and carbon emissions.

Final Design 

5. 
Make good faith efforts to achieve a Platinum Award rating or, at minimum, a Gold Award rating as recognized by the 
EnvisionTM Sustainable Infrastructure Rating System of the Institute for Sustainable Infrastructure. 

Final Design 

6. 
Exceed the stormwater quality protection enhancements for the project by providing additional stormwater quality 
mitigation beyond the regulatory requirements. 

Final Design 

7. 
Construct and equip the Metropolitan Grove Operations and Maintenance Facility including the necessary bus fleet. Final Design through 

Operations 

8. 
After financial close of the Phase 1 South Section P3 Agreement, fund not less than $60 million from the Development Rights 
Fee for design and permitting of high priority transit investments in Montgomery County. 

Final Design through 
Operations 

9. 
Provide not less than $300 million of additional transit investment funding inclusive of the phase developer’s proposed transit 
investment to implement high priority transit projects in Montgomery County over the operating term of Phase 1 South. 

Final Design through 
Operations 

10. Work with Montgomery, Frederick, & Prince George’s Counties to expand transit fare subsidies for eligible low-income riders. Final Design 

11. 

Fund priority bicycle and pedestrian connections to remove barriers and provide connectivity for bicyclists and 
pedestrians as part of the commitment to support Vision Zero, and beyond commitments identified in Table 1 by:

• Defining a neighborhood walk and cycle connectivity zone to enhance multi-model connectivity.
• Facilitating the development of a facility improvement program for the installation or replacement of sidewalks,

crossings, or signal modifications and formalizing trail development that has pedestrian demand, then rank projects
according to safety significance (considering predictive safety analyses completed by M-NCPPC),
readiness, and landowner consensus, as part of its commitment to support Vision Zero.

Determine the exact investments as part of the Section P3 Agreement for Phase 1 South. 

Construction through 
Operations 



 

United States Department of the Interior 
Office of the Secretary 
Washington, D.C.  20240 

 
July 12, 2022 

       
IN REPLY REFER TO:          4111  

ER 21/0425  
 
Via Electronic Mail Only 
 
 
Ms. Caryn J. G. Brookman  
Environmental Program Manager  
707 North Calvert Street, P-601 
Baltimore, MD 21202  
 

RE: I-495 and I-270 Managed Lanes Study Final Environmental Impact Statement (FEIS) and 
Section 4(f) Evaluation 

 
Dear Ms. Brookman: 
 
The U.S. Department of the Interior (Department) has reviewed the Federal Highway Administration’s 
(FHWA) and Maryland Department of Transportation State Highway Administration’s (MDOT SHA) 
I-495 and I-270 Managed Lanes Study Final Environmental Impact Statement (FEIS) and Section 4(f) 
Evaluation.  The Department submits the following comments on behalf of the National Park Service 
(NPS).  
 
The Department submitted formal comments during the public scoping period on May 1, 2018, on the 
Draft Environmental Impact Statement/Section 4(f) Evaluation on November 9, 2020, and on the 
Supplemental Draft Environmental Impact Statement/Section 4(f) Evaluation on November 10, 2021. 
In addition to monthly Cooperating Agency meetings, the NPS has extensively coordinated with MDOT 
SHA separately to further minimize any impacts to NPS parklands and resources.  The Department 
understands that the FHWA and MDOT SHA have worked closely with the NPS in preparing both the 
Supplemental Draft Environmental Impact Statement as well as the FEIS and final Section 4(f) 
Evaluation.  Resulting from this coordination, impacts to national park land have been reduced from 
approximately 99 acres to 16.48 acres (2.8 acres permanent, 13.77 acres temporary) for the proposed 
replacement of the American Legion Bridge and the installation of infrastructure for a shared use 
pedestrian path to the C&O Canal towpath.  Most of these impacts will be mitigated through measures 
implemented as part of the Section 106 Programmatic Agreement, the Wetlands Statement of Findings, 
and the Mitigation Agreement that the NPS and MDOT SHA are developing, which will include the 
measures listed on pages 6-18 through 6-21 of the FEIS.  The FEIS was developed in coordination with 
the NPS and meets NPS requirements; therefore, the Department has no further comments on the FEIS 
but would like to note that the NPS and MDOT SHA will need to coordinate on design development and 
construction methodology to continue effort to reduce impacts. 
 
 
 
 
 



   

2 
 

SECTION 4(f) EVALUATION 
 
Upon review of the Final Section 4(f) Evaluation, the Department agrees that there is no feasible and 
prudent alternative to use of Section 4(f) properties in the project study area, the proposed action includes 
all possible planning to minimize harm to lands and resources, and that the Preferred Alternative, 
Alternative 9, Phase 1 South, is the alternative with least overall harm.  
 
The Department notes that continued coordination between the NPS and MDOT SHA is required as the 
study moves into developing designs and prepares construction methodology to further minimize and 
avoid impacts to NPS resources.  In particular, the NPS has specific concerns regarding the sensitive 
resources found on Plummers Island, located beneath the American Legion Bridge, and requests input in 
the continuing refinement of the designs and construction methodology in order to ensure impacts are 
kept at a minimum, or to avoid impacts to the island all together.  In addition, as referenced in the Section 
4(f) Evaluation, the MDOT SHA and the developer will continue to coordinate with the NPS to review 
the condition of the existing connection between the C&O towpath and MacArthur Boulevard side path 
outside this project study area.  
 
Thank you for the opportunity to provide comments and for your consideration of our important 
resources.  We also appreciate the close coordination that the FHWA and MDOT SHA have had with the 
NPS on this project, and we look forward to future continued collaboration in these planning efforts.  Any 
further coordination should be handled through Tammy Stidham, Deputy Associate Regional Director, 
Lands and Planning, National Capital Region, National Park Service, 1100 Ohio Drive SW, Washington, 
D.C. 20242, (202) 619-7474 or tammy_stidham@nps.gov. 
 
      Sincerely,  
 
 
 
 
      Stephen G. Tryon 
      Director, Office of Environmental 
        Policy and Compliance  
 
cbrookman@mdot.maryland.gov 
 

mailto:tammy_stidham@nps.gov
mailto:cbrookman@mdot.maryland.gov
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PROGRAMMATIC AGREEMENT 

Among the 
FEDERAL HIGHWAY ADMINISTRATION, 

MARYLAND DEPARTMENT OF TRANSPORTATION STATE HIGHWAY 
ADMINISTRATION, 

NATIONAL PARK SERVICE, 
MARYLAND STATE HISTORIC PRESERVATION OFFICER, 

VIRGINIA STATE HISTORIC PRESERVATION OFFICER  
AND 

ADVISORY COUNCIL ON HISTORIC PRESERVATION 
 

Implementing Section 106 of the National Historic Preservation Act for the 
I-495 and I-270 Managed Lanes Study 

Anne Arundel, Frederick, Montgomery and Prince George’s Counties, Maryland, and 
Fairfax County, Virginia 

 
WHEREAS, the U.S. Department of Transportation, Federal Highway Administration (FHWA), 
plans to approve the I-495 and I-270 Managed Lanes Study (MLS), a proposed Public-Private 
Partnership (P3) administered by the Maryland Department of Transportation State Highway 
Administration (MDOT SHA); and  
 
WHEREAS, the MLS Preferred Alternative, “Alternative 9 Phase I South” (Project) consists of 
construction of Priced Managed Lanes along Interstates 495 and 270, beginning in Fairfax County, 
Virginia, and extending north to approximately Interstate 370, and east along the separated 
portions of I-495 (“spurs”) to approximately Maryland Route 187, as described in detail via 
documentation linked in Attachment 4; and 
 
WHEREAS, FHWA has determined that the Project is an undertaking, as defined in 36 C.F.R. 
§800.16(y), and thus is subject to review under Section 106 of the National Historic Preservation 
Act (NHPA), 54 U.S.C. § 306108, and its implementing regulations, 36 C.F.R. Part 800 as 
amended; and 
 
WHEREAS, MDOT SHA, with the approval of FHWA, intends to deliver the Project as a P3 
using the services of a private sector developer or multiple developers who will advance the Project 
and be responsible for design, construction, operation and maintenance, subject to approvals by 
MDOT SHA and/or FHWA; and 
 
WHEREAS, the Project may be implemented in construction phases, yet to be fully defined, and 
although this Programmatic Agreement (PA) reflects evaluation of the entire defined Project, 
certain commitments may require phased implementation; and  
 
WHEREAS, FHWA is the lead agency for purposes of ensuring that the Project complies with 
Section 106 of the NHPA, as amended, and codified in its implementing regulations, 36 C.F.R. 
Part 800, as amended (August 5, 2004); and 
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WHEREAS, MDOT SHA, on behalf of FHWA, has established and updated the Area of Potential 
Effects (APE) for the project in consultation with the Maryland State Historic Preservation Office 
(MD SHPO) and Virginia State Historic Preservation Office (VA SHPO), encompassing the 
corridor project limits as described above, including areas of direct limits of disturbance, inclusive 
of all project elements with the potential to affect historic properties, such as identified natural 
resource and park mitigation sites, and a sufficient buffer for audible and visual effects where they 
may be likely to occur; a link to the detailed map of the APE is provided in Attachment 4; and  
 
WHEREAS, the National Park Service (NPS) agrees FHWA is the lead federal agency for 
purposes of ensuring that the Project complies with Section 106 of the NHPA, as amended, and 
codified in its implementing regulations, 36 C.F.R. Part 800, as amended (August 5, 2004) and has 
agreed to participate in this PA as an Invited Signatory; and  
 
WHEREAS, federal agencies which, at FHWA’s invitation, designate FHWA as the lead federal 
agency for the Project may use this PA to fulfill their obligations under Section 106 of the NHPA 
according to 36 C.F.R. 800.2(a)(2), without the need for amendment of this PA, provided that 
FHWA follows the requirements of this PA; and  
 
WHEREAS, NPS would authorize permanent use of the affected federal park property for the 
Project through coordination with FHWA for a Highway Deed Easement and would issue a permit 
for temporary use of land under its administration for construction-related activities. NPS intends 
to use this PA to comply with 36 C.F.R. Part 800, 54 U.S.C. § 100902, 36 C.F.R. Part 14; and 
 
WHEREAS, the Project will involve the use of lands managed by the NPS within the Chesapeake 
and Ohio Canal National Historical Park, a unit of the National Park System, and the George 
Washington Memorial Parkway (GWMP), a unit of the National Park System, that includes the 
Clara Barton Parkway; and 
 
WHEREAS, NPS is charged in its administration of the units of the National Park System to meet 
the directives of other laws, regulations, and policies including the NPS Organic Act as codified 
in Title 54 U.S.C. § 100101(a) to “conserve the scenery, natural and historic objects, and wild life 
in the System units and to provide for the enjoyment of the scenery, natural and historic objects, 
and wild life in such a manner and by such means as will leave them unimpaired for the enjoyment 
of future generations”; and 
 
WHEREAS, the GWMP, a unit of the National Park System, with portions located in 
Montgomery County, Maryland; and Fairfax and Arlington Counties and the City of Alexandria 
in Virginia, was established following the authorization of the parkway pursuant to what is known 
as the Capper-Cramton Act, Public Law 71-284, 46 Statute 482 (1930), and came to be 
administered by NPS pursuant to Executive Order 6166 of June 10, 1933. The GWMP is on the 
National Register of Historic Places (NRHP) for its association with twentieth century parkway 
design, engineering, landscape architecture, park planning and conservation, commemoration, and 
an association with George Washington; and 
 
WHEREAS, the Clara Barton Parkway is the portion of the GWMP that runs along the Maryland 
side of the Potomac River and which also became part of the National Park System through the 



I-495 and I-270 Managed Lanes Study Section 106 Programmatic Agreement -- FINAL 
MAY 17, 2022  

Capper-Cramton Act (originally as the Maryland portion of the GWMP). The Clara Barton 
Parkway, as a portion of the GWMP, is also on the NRHP; and 
 
WHEREAS, the  Chesapeake and  Ohio  Canal  National  Historical  Park, a unit of the National 
Park System, stretches along the Potomac River from Rock Creek at Georgetown in Washington, 
D.C., to Cumberland, Maryland, for 184.5 miles, was established as a national monument in 1961 
and was then established as a national historical park by Congress in 1971, through Public Law 
91-664 for the purpose of preserving and interpreting the 19th century transportation canal and its 
associated scenic, natural, and cultural resources; and providing opportunities for education and 
appropriate outdoor recreation.  The Chesapeake and Ohio Canal National Historical Park is listed 
on the NRHP and contains more than 1,300 historic structures, including one of the largest 
collections of 19th century canal features and buildings in the national park system. The towpath 
and canal cross underneath I-495 at the American Legion Bridge, in Bethesda, Maryland; and 
 
WHEREAS, FHWA has elected to phase the identification, evaluation, and effects assessment of 
certain portions of the APE and historic properties where unavailability of access or design 
information precluded such identification, evaluation and assessment, as provided in 36 C.F.R. 
800.4(b)(2), and 36 C.F.R. 800.5(a)(3); and  
 
WHEREAS, FHWA will ensure additional identification, evaluation, and assessment is 
completed in a timely manner prior to final design and construction, to allow for meaningful 
consultation and practical opportunities to avoid, minimize, or mitigate for any potential adverse 
effects to historic properties; and 
 
WHEREAS, FHWA has initiated consultation pursuant to 36 C.F.R. 800.3(c) with the MD SHPO 
by letter on April 12, 2018 and the VA SHPO by letter on May 14, 2019, and the term “SHPO” is 
used to refer to both state offices when one is not specified; MDOT SHA on behalf of FHWA will 
continue to consult with the appropriate SHPO and consulting parties under the terms of this PA 
in order to identify historic properties, assess the effects of the Project on historic properties, and, 
if necessary, resolve adverse effects to historic properties; and  
 
WHEREAS, FHWA, pursuant to 36 C.F.R. 800.6(a)(1)(i)(C), on March 26, 2018, initiated 
Section 106 consultation with the Advisory Council on Historic Preservation (ACHP), and the 
ACHP has chosen to participate in the consultation pursuant to 36 C.F.R. 800.6(a)(1)(iii); and 
 
WHEREAS, FHWA, pursuant to 36 C.F.R. § 800.10(c), invited the Secretary of the Interior 
(Secretary) to participate in consultation by letter dated March 16, 2020, as the Project includes 
National Historic Landmarks (NHL) within the APE, and the National Park Service, National 
Capital Area NHL Program (NPS-NHL) has represented the Secretary concerning the NHLs 
within the Project throughout consultation and will continue to participate in future consultations 
involving the NHLs, and 
 
WHEREAS, FHWA, ACHP, MDOT SHA, and the MD SHPO, under the Amended 
Programmatic Agreement Among the Federal Highway Administration, the Maryland Department 
of Transportation State Highway Administration, the Advisory Council on Historic Preservation, 
the Maryland State Historic Preservation Officer, Implementing Section 106 of the National 
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Historic Preservation Act for the Federal-aid Highway Program in Maryland (“Statewide PA”, 
linked in Attachment 4), have agreed to delegate certain authorities relating to Section 106 of the 
NHPA to MDOT SHA for Federal-aid Highway Projects in Maryland; and 
 
WHEREAS, MDOT SHA, pursuant to the Statewide PA, employs professionals meeting the 
Secretary of the Interior’s Professional Qualifications Standards (48 Fed. Reg. 44738-39, 
September 29, 1983) with experience and background in the fields of archaeology, architectural 
history and/or history who will oversee implementation of stipulations in this PA; and  
 
WHEREAS, MDOT SHA, on behalf of FHWA, pursuant to 36 C.F.R. 800.4(a)(1), has established 
and updated the APE for the Project in consultation with the MD and VA SHPO, has identified 
historic properties within the APE, and has identified adversely affected properties, as described 
in the Draft Section 106 Technical Report of January 2020 and subsequent documentation (linked 
in Attachment 4); and  
 
WHEREAS, MDOT SHA and FHWA, pursuant to 36 C.F.R 800.2(d) have sought and considered 
the views of the public regarding the Project’s effects on historic properties by providing notice 
and information in following its public involvement procedures under the National Environmental 
Policy Act (NEPA); and  
 
WHEREAS, MDOT SHA, during the course of consultation, has invited the parties listed in 
Attachment 2 to participate in consultation on the Project; and   
 
WHEREAS, the parties listed in Attachment 3, based on their relationship to specific actions as 
specified in this PA, or interest in historic properties affected by the project, have been invited to 
be consulting parties and concur by signing this PA; and  
 
WHEREAS, MDOT SHA and FHWA have initiated consultation with Federally recognized 
Native American tribal nations (Tribes) listed in Attachment 2 and provided the Tribes with 
information about the Project.  MDOT SHA, on behalf of FHWA, has invited the same Tribes to 
be consulting parties, as shown in Attachment 3, and concur by signing this PA; and 
 
WHEREAS, FHWA has invited MDOT SHA and NPS to be invited Signatories to this PA, based 
on their responsibilities for implementation of its terms, and all Signatories, required and invited, 
are referred to as “Signatories” to this document; and. 
 
WHEREAS, FHWA has determined that the Project will have an adverse effect on NRHP-listed 
or eligible properties (“historic properties”) including the George Washington Memorial Parkway 
(Clara Barton Parkway), the Chesapeake and Ohio Canal National Historical Park, the Washington 
Biologists’ Field Club on Plummers Island, Gibson Grove African Methodist Episcopal Zion 
Church, archaeological sites 44FX3922 (Dead Run Ridges Archaeological District), 44FX0374, 
44FX0379, 44FX0389, 18MO749 and 18MO751; that additional effects may not be completely 
known; and that FHWA intends to use this PA to comply with 36 C.F.R. Part 800, 54 U.S.C. § 
100902, 36 C.F.R. Part 14 and to govern the implementation of the Project and the resolution of 
adverse effects. 
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NOW, THEREFORE, FHWA, NPS, ACHP, MDOT SHA, MD SHPO, and VA SHPO, 
(hereinafter “Signatories”) agree that the Project will be implemented in accordance with the 
following Stipulations in order to take into account the effect of the Project on historic properties 
and that these Stipulations will govern compliance of the Project with Section 106 of the NHPA 
until this PA expires or is terminated. 
 
Stipulations 

I. Roles and Responsibilities 

A. FHWA is the lead federal agency and is responsible for ensuring the terms of this 
PA are carried out. 

B. MDOT SHA is delegated authority by FHWA under this PA and the Statewide 
PA to continue defined aspects of consultation, Project compliance review, and 
mitigation implementation.  MDOT SHA will be primarily responsible for 
implementation of this PA excepting where otherwise specified.  Additionally: 

1. MDOT SHA will enter into agreements with one or more developers to 
design, build, and operate the Project.  MDOT SHA will ensure the work of the 
developer or developers conforms to the requirements of this PA and may task 
the developer(s) with assistance with certain commitments (such as context-
sensitive design); however, MDOT SHA may not delegate consultation 
obligations or other responsibilities specified in this PA to the developer(s). 
2. MDOT SHA will require the developer(s) to retain professionals meeting 
the Secretary of the Interior’s Professional Qualifications Standards (48 Fed. 
Reg. 44738-39, September 29, 1983) with experience and background in the 
fields of archaeology, architectural history and/or history for the duration of 
design and construction to assist with design commitments, liaise with MDOT 
SHA cultural resources staff and facilitate compliance with this PA. 
3. MDOT SHA, on behalf of FHWA, will consult with the relevant SHPO(s) 
for actions under this PA and 36 C.F.R. 800.   

C. NPS is charged in its administration of the units of the National Park System to 
meet the directives of other laws, regulations, and policies including the NPS Organic 
Act as codified in Title 54 U.S.C. § 100101(a). 

D. SHPO: The Maryland Historical Trust (MD SHPO) has jurisdiction as established 
in the NHPA for historic properties in Maryland.  The Virginia Department of Historic 
Resources (VA SHPO) has jurisdiction as established in the NHPA for historic properties 
in Virginia. The SHPOs will: 

1. Respond to requests from MDOT SHA for concurrence on eligibility 
determinations, effect determinations, and technical documents within a 30-day 
review period unless otherwise specified in this PA, or MDOT SHA specifically 
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provides for an extended review period at the time of submittal. MDOT SHA and 
FHWA may assume concurrence or no objection to determinations and 
submittals if no response is received within 30 days, if no extended timeline is 
specifically established in the review request or if no timeline is specified in 36 
C.F.R. 800. All durations referenced in this PA refer to calendar days. 
2. Provide written comments, share general technical assistance/guidance, 
and make available to MDOT SHA or its designates survey records or other 
documents necessary to fulfill the requirements of this PA. 

E. ACHP will provide policy guidance, provide comment on issues that may arise as 
requested by parties to this PA, and participate in dispute resolution as specified in 
Stipulation XIII. 

F. Consulting Parties/Public  
1. MDOT SHA has consulted with or provided the opportunity to consult to 
the parties listed in Attachment 2 prior to finalizing this PA.  Because the 
Preferred Alternative no longer affects numerous historic properties identified in 
earlier alternatives considered, several parties listed in Attachment 2 no longer 
have a demonstrable interest in historic properties affected by the Project.  
Parties listed in Attachment 3 continue to have a defined relationship to the 
Project and have been invited to concur in this PA. 
2. MDOT SHA will provide all consulting parties in Attachment 3, 
regardless of concurring status, with opportunities to consult on Project changes 
or new elements with the potential to affect historic properties.  MDOT SHA will 
offer other appropriate consulting parties the opportunity to rejoin or newly join 
consultation in the event of new or revised Project elements.  Consulting parties 
may sign this PA as concurring parties at any time after execution of the PA with 
the invitation of MDOT SHA or FHWA. Additional consulting parties may be 
included in Attachment 3 without the need to amend this PA. 
3. Concurrence with the PA by a party does not necessarily indicate that the 
party supports the Project, the Preferred Alternative, or endorses all stipulations 
of this PA, but rather indicates the desire of such parties to acknowledge 
consultation and/or remain involved in implementation of specific terms of this 
PA. 
4. MDOT SHA will provide for notification of the public for substantial 
changes to the Project that would result in an expanded APE or new effects to 
historic properties consistent with 36 CFR 800.8(c)(1)(iv) and procedures under 
NEPA to ensure ongoing opportunities for public input.  As appropriate, this 
process may identify new consulting or concurring parties who may wish to join 
the PA at a later time in response to Project refinement. 
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II. Professional Standards 

A. Guidelines, standards and regulations relevant to this PA and its purposes are 
listed below, and links to these documents are found in Attachment 4.  Additionally, it is 
the intention of the Signatories to interpret this PA to incorporate any subsequent 
standards, revisions of standards, or applicable guidance issued by the Secretary, ACHP, 
or MD SHPO or VA SHPO as then in force during this PA.   

1. 36 C.F.R. Part 800: Protection of Historic Properties, as amended (2004);  
2. Secretary of the Interior's Standards and Guidelines for Archeology and 
Historic Preservation (1983); 
3. Secretary of the Interior’s Professional Qualifications Standards (48 Fed. 
Reg. 44738-39, September 29, 1983) 
4. Standards and Guidelines for Archeological Investigations in Maryland 
(Shaffer and Cole 1994), including Technical Update No. 1 of the Standards and 
Guidelines for Archaeological Investigations in Maryland: Collections and 
Conservation Standards (2018); 
5. Standards and Guidelines for Architectural and Historical Investigations 
in Maryland (Maryland Historical Trust, Revised 2019); 
6. Guidelines for Conducting Historic Resources Survey in Virginia 
(Virginia Department of Historic Resources, revised September 2017) 
7. 36 C.F.R Part 79: Curation of Federally-Owned and Administered 
Archaeological Collections 
8. NPS Museum Handbook, National Park Service, revised 2019 
9. Program Comment for Actions Affecting Post-1945 Concrete Steel 
Bridges (77 FR 68790); 
10.  Exemption Regarding Historic Preservation Review Process for Effects to 
the Interstate Highway System (ACHP Program Comment, 2005) 
11. Section 106 Archaeology Guidance (ACHP, 2009)  
12. Policy Statement Regarding Treatment of Burial Sites, Human Remains 
and Funerary Objects (ACHP February 2007);  
13. National Register of Historic Places Bulletin 15, How to Apply the 
National Register Criteria for Evaluation (National Park Service revised 1997), 
National Register of Historic Places Bulletin 16A, How to Complete the National 
Register Registration Form (National Park Service revised 1997), and other 
National Register Bulletins as applicable 
14. NPS Management Policies – Section 5, Cultural Resource Management 
(2006)  
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15. Secretary of the Interior’s Standards for the Treatment of Historic 
Properties (1995, Revised 2017); and accompanying guidelines for Treatment of 
Historic Properties (1995, Revised 2017) and Cultural Landscapes (1996) 

III. General Project Section 106 Commitments  
A. MDOT SHA will implement mitigation concurrent with construction phasing 
where impacts will occur; in the event that the Project is modified or certain elements 
causing adverse effects are not constructed, MDOT SHA will notify Signatories and 
consulting parties of the change at such time as a final decision is made to remove such 
elements and amend the PA as necessary.   

B. MDOT SHA cultural resources staff who meet Secretary of the Interior’s 
Professional Qualifications Standards will oversee implementation of all mitigation 
commitments and other terms of this PA. 

C. Consultation on Reforestation and other Mitigation Sites 
1. MDOT SHA is obligated to provide reforestation mitigation for the 
Project pursuant to the Maryland Reforestation Law (MD Nat Res Code § 5-
103).  Reforestation must occur within 2 years or 3 growing seasons of 
completion of construction. MDOT SHA is also coordinating with the NPS to 
identify reforestation sites to account for impacted NPS-managed lands.  The 
locations to be used for reforestation are not yet fully identified.  Reforestation 
activities may take the form of conservation easements or other noninvasive 
activities which would not affect historic properties.  MDOT SHA will not 
consult on easements or conservation actions where no ground disturbance is 
involved.  If areas outside the APE are identified for reforestation where new 
plantings or other activities with the potential to affect historic properties are 
identified, MDOT SHA will consult in accordance with Stipulation IV to add 
such areas to the APE, identify historic properties, and evaluate effects to historic 
properties.  MDOT SHA will avoid adverse effects to historic properties to the 
maximum extent practicable in selecting reforestation planting sites.  If adverse 
effects are unavoidable, MDOT SHA will amend this PA in accordance with 
Stipulation XII to resolve any such adverse effects. 
2. As Project development proceeds, additional and revised mitigation or 
enhancement locations for impacts to resources other than historic properties 
may be identified.  These resources include, but are not limited to wetlands, 
stormwater, and parks.  To account for effects to historic properties at these 
locations, when actions are proposed at such locations that may affect historic 
properties, MDOT SHA will amend the APE and follow the procedure described 
in Stipulation IV below.  

IV. Consultation Regarding Project Development 
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A. Further consultation requirements regarding specific historic properties affected 
by the Project are described in Stipulation V. As project design advances or ancillary 
activities not currently known are identified, MDOT SHA will initiate consultation with 
SHPOs and other consulting parties (as described below) using the following process.   

1. MDOT SHA cultural resources staff will review proposed changes that 
affect project location, design, methods of construction, materials, or limits of 
disturbance (LOD), for potential new effects to historic properties.  Should these 
changes necessitate an expansion of the APE, or if the changes would affect 
known or potential historic properties differently than described in this PA, 
MDOT SHA will consult on behalf of FHWA as described in Stipulation IV.B 
below.   
2. If MDOT SHA, working with the developer(s), finds design or 
construction solutions that avoid or further minimize adverse effects to historic 
properties, MDOT SHA will consult in accordance with the procedures in 
Stipulation IV.B to seek concurrence with any updated determinations of effect, 
and amend this PA in accordance with Stipulation XII. 
3. MDOT SHA, on behalf of FHWA, will consult upon changes to the LOD 
within the existing APE where additional archaeological investigation is 
recommended in the Cultural Resources Technical Report or where such 
recommendations are identified in subsequent consultation documentation, 
including the treatment plans described in Stipulations VI and VII. 
4. MDOT SHA, on behalf of FHWA, will consult as specified elsewhere in 
this PA regarding specific stipulations, including Monitoring of Performance 
(Stipulation VIII). 

B. MDOT SHA, on behalf of FHWA, consistent with the principles described in 36 
C.F.R. §§ 800.3 – 6, will consult with the appropriate SHPO(s), Signatories, concurring 
parties to this PA, Tribes who may ascribe religious and cultural significance to 
properties pursuant to 36 C.F.R. § 800.3(f)(2), local public agencies with jurisdiction and 
other consulting parties identified for this undertaking as appropriate on: 

1. Amendments to the APE, consistent with 36 C.F.R. § 800.16(d), including 
identification and documentation of any new historic properties within the 
amended APE consistent with 36 C.F.R § 800.4(a) and (b).   
2. New or revised determinations of eligibility for historic properties within 
the APE as described above, consistent with 36 C.F.R § 800.4(c). 
3. New or revised assessment of effects to historic properties within the APE 
as described above, consistent with 36 C.F.R § 800.5. 
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4. If MDOT SHA determines there are any new adverse effects to historic 
properties, it will notify FHWA. MDOT SHA and FHWA will consult with the 
SHPO and identified consulting parties to resolve the adverse effects consistent 
with 36 C.F.R § 800.6, including alternatives to avoid, minimize or mitigate such 
adverse effects; MDOT SHA and FHWA will follow the procedures in Appendix 
3 and/or amend this PA as necessary to document such resolution of any new 
adverse effects. 

C. MDOT SHA will consult with the relevant SHPO(s), Signatories, Tribes, and 
appropriate consulting parties on archaeology inventory, archaeological evaluations for 
NRHP eligibility, and effect determinations for archaeological historic properties.  

D. MDOT SHA will provide consultation materials in written or electronic form, and 
follow timelines for comment opportunity as specified in Stipulation I. D.  

V. Property-Specific Commitments  
MDOT SHA will be responsible for ensuring the following mitigation and commitments 
are carried out, under the oversight of FHWA. MDOT SHA will either complete 
mitigation itself or enter into legally binding agreements with partner agencies to ensure 
the following stipulations are fulfilled, subject to the requirements of each stipulation 
below. Mitigation and commitments will be implemented by authorized construction 
phase, unless there is opportunity to provide advanced mitigation that is mutually 
agreeable to all parties, is feasible to advance, and is identified by MDOT SHA as a 
priority. All commitments regarding design-review with consulting parties will be 
conducted in a timely manner prior to final design and construction, to allow for 
meaningful consultation and practical opportunities to influence design to avoid impacts 
or ensure compatibility to the extent practicable with historic properties. Preliminary 
engineering activities to support design of future phases, such as geotechnical studies or 
other similar, minimally invasive activities with limited potential to affect historic 
properties may proceed within the APE prior to construction authorization and will not 
require consultation or advance mitigation.   

A. George Washington Memorial Parkway (including Clara Barton Parkway) 
1. MDOT SHA will continue property-specific Design-Review consultation 
with NPS and SHPOs to ensure a context-sensitive design for new facilities, and, 
through the ongoing design process, minimize, to the extent practicable, impacts 
to character-defining features and resources that contribute to the George 
Washington Memorial Parkway/Clara Barton Parkway as a historic property.  
Key elements for NPS review include the bridge design, trail connections, 
retaining walls, ramp improvements, signage plans and barrier.  MDOT SHA 
will provide NPS and SHPOs a comment opportunity on plans at a draft level of 
design and a second opportunity prior to finalization of design for elements on 
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NPS property or within the APE adjacent to NPS property; for each review there 
will be minimum 30-day review period.  In the event of objections relating to the 
final design from NPS or SHPOs that cannot be resolved, MDOT SHA and 
FHWA will follow Stipulation XIII of this PA.   
2. MDOT SHA will provide NPS funding in an amount not to exceed 
$250,000 for a Cultural Landscape Report (CLR) for Clara Barton Parkway.  The 
CLR will include historical narrative, updated existing conditions and analysis 
and evaluation, and treatment guidelines for management of character-defining 
features. NPS will complete the CLR within five (5) years of receipt of funds 
from MDOT SHA and provide a copy of the completed CLR, along with a 
summary of implementation of any treatment measures in a timely manner 
following their implementation, to MD SHPO and MDOT SHA.   

B. Dead Run Ridges Archaeological District (44FX3922) and individual sites 
44FX0374, 44FX0379 and 44FX0389 

1. In consultation with VA SHPO, NPS, and other appropriate consulting 
parties including consulting Tribes, MDOT SHA will develop and implement 
Phase III data recovery on sites 44FX0374, 44FX0379, 44FX0389 and the Dead 
Run Ridges Archaeological District (44FX3922) as specified in Stipulation VI. 
Technical reporting, as well as interpretive materials suitable for the general 
public will be requirements of this effort. 
2. MDOT SHA will prepare a NRHP nomination form for the Dead Run 
Ridges Archaeological District, no later than 12 months following finalization of 
the report documenting the Phase III data recovery in Stipulation V. B. 1 above, 
basing the nomination on the report findings.  MDOT SHA will provide a copy 
of the draft nomination to NPS staff for review and comment prior to formal 
submission of the draft nomination to VA SHPO.  MDOT SHA will work with 
VA SHPO’s Register Program to develop a final draft nomination for the Dead 
Run Ridges Archaeological District, and VA SHPO’s Register Program will 
process the final draft for listing in the NRHP pursuant to its established policies 
and procedures.  The Department of Historic Resources State Review Board is 
under no obligation to approve the nomination for listing in the NRHP. Should 
the nomination be unsuccessful, or additional information be requested beyond 
the scope of the completed data recovery efforts, MDOT SHA will not be 
required to complete further fieldwork or analysis beyond what is agreed to in 
the treatment plan specified in Stipulation VI, or otherwise pursue nomination of 
the district.   

C. Chesapeake and Ohio Canal National Historical Park 
1. MDOT SHA will continue property-specific Design-Review consultation 
with NPS to ensure a context-sensitive design for new facilities constructed as 
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part of the Project, and, through the ongoing design process, minimize to the 
extent practicable impacts to character-defining features and resources that 
contribute to the Chesapeake and Ohio Canal National Historical Park as a 
historic property. MDOT SHA will provide NPS and MD SHPO a comment 
opportunity on design plans at a draft level of design, and a second opportunity 
prior to finalization of design for elements within the APE on or adjacent to NPS 
property; for each review there will be a minimum 30-day review period.  In the 
event of objections from NPS or MD SHPO that cannot be resolved relating to 
the final design, MDOT SHA and FHWA will follow Stipulation XIII of this PA.   
2. MDOT SHA will locate new bridge piers away from Lock 13 as part of 
the new Clara Barton Parkway Bridge and will avoid placing piers for the new 
structure closer to Lock 13 than the current bridge piers, as shown in the 
Preferred Alternative. 
3. MDOT SHA will protect Lock 13 in place during construction, by limiting 
LOD around the lock structure and providing an appropriate buffer to prevent 
damage.  MDOT SHA will rehabilitate or restore the structure if needed 
following construction, with treatment determined by or in consultation with 
NPS and MD SHPO as described below in Stipulation V.C.4 and VC.5. As part 
of the Archaeological Treatment Plan in Stipulation VI, MDOT SHA will 
include archaeological monitoring or other treatment approaches during 
construction in the area around Lock 13.   
4. MDOT SHA will conduct a condition assessment of lock structures, the 
Canal and the Towpath within the Project LOD prior to construction and provide 
copies of the assessment to MD SHPO and NPS.  MDOT SHA will provide for 
rehabilitation of lock structures, the Canal, and Towpath within the Project LOD 
following completion of substantial construction within the affected area.  
MDOT SHA will provide NPS and MD SHPO with a draft rehabilitation plan for 
review and comment prior to implementing the plan 
5. MDOT SHA will provide for vibration damage monitoring of other 
susceptible historic structures at Chesapeake and Ohio Canal National Historical 
Park within the APE during construction, specifically, Lock 12 and Lock 14. 
Additional vulnerable structures or features (such as masonry walls) to be 
monitored may be identified in consultation with NPS during the preparation and 
review of the condition assessment identified in Stipulation V.C.4.    

a. Should notable acute or incremental damage directly resulting from 
construction means or methods be identified as a result of the vibration 
monitoring, MDOT SHA will follow Section A of the Inadvertent 
Discovery Plan (Attachment 1). 
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b. General wear or degradation of the historic fabric during construction 
that is not attributable to specific construction practices or incidents will 
be remediated by the rehabilitation plan in Stipulation V.C.4. 

D. 18MO749 Archaeological Site (C&O Canal) 
In consultation with MD SHPO, NPS, and other appropriate consulting parties, 
including Tribes, MDOT SHA will develop and implement a Phase III Data 
Recovery as specified in Stipulation VI. Technical reporting, as well as 
interpretive materials suitable for the general public will be requirements of this 
effort. 

E. 18MO751 Archaeological Site (C&O Canal) 
In consultation with MD SHPO, NPS, and other appropriate consulting parties, 
including Tribes, MDOT SHA will develop and implement a Phase III Data 
Recovery as specified in Stipulation VI. Technical reporting, as well as 
interpretive materials suitable for the general public will be requirements of this 
effort. 

F. Washington Biologists’ Field Club on Plummers Island 
1. MDOT SHA will prepare a NRHP nomination for the Washington 
Biologists’ Field Club on Plummers Island.  MDOT SHA will provide a copy of 
the draft nomination to NPS staff and the Washington Biologists’ Field Club 
(WBFC) for review prior to submittal to MD SHPO and address any comments 
prior to formal submission of the nomination. Should the nomination be 
unsuccessful, MDOT SHA will not be required to resubmit the nomination or 
otherwise complete additional studies or research after addressing comments by 
NPS staff. 
2. MDOT SHA will place temporary fencing along the LOD within 
Plummers Island to delimit construction activities. 
3. MDOT SHA will fund or implement a photographic survey documenting 
conditions before, during and after construction is completed adjoining 
Plummers Island, within the APE boundary, and provide the results to WBFC 
and NPS. 
4. MDOT SHA will fund or develop GIS maps to document known current 
and historical study locations and key natural resource features within the APE to 
assist in documenting change over time and provide these files to WBFC and 
NPS. 
5. MDOT SHA will procure a sub-meter accurate GPS unit for WBFC to use 
in long-term monitoring of plant locations, collection sites, and other historical 
research features. 
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6. MDOT SHA, subject to any availability or rights restrictions, will provide 
for digitization and cataloging of historical records related to the WBFC that are 
under the control of WBFC but housed at the Smithsonian Museum of Natural 
History, specifically the collection, “SIA RU102005, Smithsonian Institution, 
Washington Biologists' Field Club, circa 1900-1966 Records” that are not 
currently available in electronic format, and provide the files to WBFC and NPS. 
7. MDOT SHA will provide WBFC historical content, such as a synthesis of 
the digitized materials in Stipulation V.F.6, to incorporate into their website. 
8. MDOT SHA will complete stipulations V.F.1-7., other than those 
requiring longer timeframes (such as photographic survey after construction), 
unless continued consultation should necessitate a longer timeframe, within two 
(2) years of commencement of construction activities on Plummers Island. 

G.  Morningstar Tabernacle No. 88 Moses Hall and Cemetery   
1. As part of context-sensitive design, MDOT SHA will consult with the 
Trustees of the Morningstar Tabernacle No. 88 Moses Hall and Cemetery, 
Friends of Moses Hall, First Agape A.M.E. Zion Church, Cabin John Citizens 
Association, and other consulting parties with a demonstrated interest in the 
cemetery on context-sensitive treatment of noise barrier facing the cemetery; 
MDOT will work with the above-listed consulting parties on a context-sensitive 
treatment of noise barrier facing the cemetery, which may include decorative 
elements appropriate to the historic property and/or such elements as memorial 
plaques or signage. MDOT SHA will provide these consulting parties and MD 
SHPO comment opportunity for Project elements, specifically noise barrier, 
within the APE adjacent to the cemetery at a draft level of design and a second 
opportunity prior to finalization of design; for each review there will be a 
minimum 30-day review period. In the event MD SHPO does not agree with the 
final design, MDOT SHA and FHWA will follow Stipulation XIII of this PA. 
2. MDOT SHA will conduct further studies prior to final design and 
construction adjacent to the cemetery as part of the treatment plan specified in 
Stipulation VII.  Following completion of the studies in the treatment plan, 
MDOT SHA and FHWA will provide the results of the studies to MD SHPO and 
relevant consulting parties and determine project effects to the Morningstar 
Tabernacle No. 88 Moses Hall and Cemetery in consideration of the results of 
the studies and the views of the MD SHPO and relevant consulting parties.  
Should interments be identified outside the identified boundary of the cemetery, 
and no additional project avoidance options are practicable, MDOT SHA and 
FHWA will consult on the likely adverse effect, identify mitigation options, and 
amend this PA as necessary following the procedures in Stipulations IV and XIII 
of this PA. 
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H. Gibson Grove A.M.E. Zion Church 
1. MDOT SHA will provide First Agape A.M.E. Zion Church at Gibson 
Grove and MD SHPO a comment opportunity at a draft level of design and a 
second opportunity prior to finalization of design for Project elements on church 
property or within the APE adjacent to the church property, with a minimum 30-
day review period.  
2. MDOT SHA will improve the stormwater drainage on the church property 
by routing drainage into a new underground culvert to be installed as part of the 
Project. 
3. MDOT SHA will ensure that a parking lot identified in the church’s 
restoration plan is constructed on church property following installation of the 
culvert drainage design. MDOT SHA will work with First Agape A.M.E. Zion 
Church on schedule and timing of the culvert and parking lot work to be 
compatible with ongoing church restoration efforts to the extent practicable.   
4. MDOT SHA will ensure Project noise- or vibration- causing construction 
activities are restricted adjacent to the church during scheduled worship services 
or key events.   
5. MDOT SHA, in coordination with Montgomery County, will install 
sidewalk on the west side of Seven Locks Road to more accessibly connect 
Gibson Grove A.M.E. Zion Church and Morningstar Tabernacle No. 88 Moses 
Hall and Cemetery.   

VI. Archaeological Treatment Plan (ATP) 
MDOT SHA’s goal is to have a comprehensive but flexible ATP that addresses the LOD 
but can be revised and updated in response to Project design advancement. Prior to 
construction within affected areas, MDOT SHA will develop an ATP in consultation with 
SHPOs and appropriate consulting parties.  MDOT SHA will provide for a minimum 30-
day review of the initial draft of the ATP.  MDOT SHA will be responsible for 
implementing the provisions of the ATP.  The ATP will include: 
A. Archaeological monitoring requirements during construction. 
B. Phase I Survey in areas where property access could not be obtained (as identified 
in the 2019 Technical Report, Volume 4, Chapter 5): RS-1; RS-2; S-4, SWM S-4, S-5, 
SWM S-5, S-6, SWM S-6; S-27; SWM S-27, S-8; S-10; S-53, and the vicinity of S-28. 
C. Phase I Survey in the vicinity of two sites, 18MO457 and18MO190, to define site 
boundaries and evaluate NRHP eligibility and potential impacts. 
D. Phase II Evaluation of Sites 18MO191 and 18MO752. 
E. Phase III Data Recovery investigations at 18MO749 and 18MO751 within the 
Chesapeake and Ohio Canal National Historical Park and the Dead Run Ridges 
Archaeological District within the GWMP (44FX3922), and individually eligible sites 
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within the district 44FX0374, 44FX0379 and 44FX0389.  MDOT SHA will prepare a 
draft NRHP Nomination form for the Dead Run Ridges archaeological district based on 
the results of Phase III Data Recovery investigation as described in Stipulation V. B.  
MDOT SHA, in consultation with other parties, will ensure the results of the data 
recovery are documented in technical reporting consistent with the requirements of 
Stipulation II, and will define and produce products or other efforts interpreting the data 
recovery reports to the general public.   
F.   Provisions in the treatment plan required for work on NPS federal property, 
including cataloging and curation to NPS standards of artifacts and associated records, 
permitting under the Archaeological Resources Protection Act and compliance with the 
Native American Graves Protection and Repatriation Act (NAGPRA).   
G. If sites or areas proposed for archaeological treatment in the ATP are avoided by 
revising the Project LOD or other actions, MDOT SHA will document the revision, 
including updating effect determinations and seeking SHPO concurrence where required.  
MDOT SHA will provide such information to appropriate consulting parties and will 
thereby not need to complete treatment or investigation at such locations. 
H. MDOT SHA will ensure required consultation with the appropriate SHPO and 
appropriate consulting parties occurs on eligibility, effects, and treatment for any newly 
identified archaeological historic properties prior to final design and construction in areas 
identified for further archaeological treatment.  Reports or similar deliverables will be 
provided to Signatories and appropriate consulting parties with a minimum 30-day 
review opportunity.   
I. MDOT SHA will consult with SHPO and appropriate consulting parties on the 
ATP and any revisions or modifications to the ATP.  If SHPO concurs with the ATP or 
future revisions, no amendment of this PA is needed to implement or update the ATP.  If 
SHPO does not agree with the ATP or future proposed changes to the ATP, MDOT SHA 
will seek to resolve the disagreement or follow the provisions of Stipulation XIII. 

VII. Cemeteries and Human Remains Treatment Plan 
A.  MDOT SHA acknowledges there is some potential for human remains associated 
with historic properties to be present in at least two areas of the LOD (adjacent to 
Morningstar Tabernacle No. 88 Moses Hall and Cemetery and in the general location of 
the Montgomery County Poor Farm) which are not currently accessible for the types of 
thorough archaeological investigation necessary to definitively identify interments.  
MDOT SHA will work with the developer(s) to minimize LOD to the maximum extent 
practicable in these areas 
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B. The treatment plan will include proposed investigations to identify and evaluate 
potential graves or human remains in specified sensitive areas to the maximum extent 
practicable to ensure avoidance or treatment prior to final design and construction. 
C.  MDOT SHA will consult with SHPO and, where identified, descendants, 
descendant communities and other appropriate consulting parties to fully identify, 
recover, and respectfully treat any human remains identified within LOD that cannot be 
avoided.  
D.  MDOT SHA will consult with SHPO and, where identified, descendants, 
descendant communities and other appropriate consulting parties on archaeological 
monitoring requirements for locations within LOD where potential for human remains is 
likely during construction, including unverified but reported locations of the Ball Family 
Cemetery.   
E. MDOT SHA will seek input from affected consulting parties and concurrence 
from SHPO on the treatment plan prior to its implementation.  MDOT SHA will be 
responsible for implementing the treatment plan.  If SHPO does not agree with the 
treatment plan, MDOT SHA will seek to resolve the disagreement or follow the 
provisions of Stipulation XIII. 
F. Activities on Federal Lands, including NPS-managed property, require adherence 
to NAGPRA.  The treatment plan will include provisions for NAGPRA compliance in the 
event of human remains or funerary objects discovery.   
G. MDOT SHA will ensure that at all times human remains are treated with dignity 
and respect in a manner consistent with ACHP’s policy statement on the Treatment of 
Human Remains, Burial Sites and Funerary Objects. 
H. MDOT SHA will ensure no photographs of human remains or associated funerary 
objects are released to the press or general public.   
I. MDOT SHA will be responsible for all expenses for any removal, treatment and 
relocation/disposition of any human remains or funerary objects impacted by the Project.    
J. MDOT SHA will fully implement all relevant provisions of the treatment plan 
prior to final design and any construction impacts within specified cemetery investigation 
locations.     

VIII. Monitoring of Performance 
A. Specific points for continued consultation are defined in Stipulations IV and V. 
B. MDOT SHA will, for the duration of the Project, provide Signatories and 
consulting parties listed in Attachment 3 with a written progress report twice per calendar 
year describing status of implementation of this PA. 
C. MDOT SHA will provide for a meeting opportunity for Signatories and 
consulting parties listed in Attachment 3 following issuance of each progress report. 
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D. MDOT SHA will convene additional consulting party meetings as necessary or 
when requested by any Signatory; 
E. MDOT SHA may cancel individual meetings if there are no significant issues for 
discussion and no Signatory objects to the cancellation. 

IX. Post-Review Discovery of Human Remains 
MDOT SHA will develop human remains treatment provisions as part of the 
archaeological and cemetery and human remains treatment plans in Stipulations VI and 
VII.  MDOT SHA will follow the attached Inadvertent Discovery Plan (Attachment 1) 
should human remains be identified in any areas or situations not covered by the 
archaeological or cemetery and human remains treatment plans. 

X. Other Post-Review Discoveries 
MDOT SHA will follow the procedures in Attachment 1 of this PA for any inadvertent 
archaeological discoveries or inadvertent effects to historic properties during 
construction. MDOT SHA will provide training for the developer(s) in the Inadvertent 
Discovery Plan requirements.  

XI. Confidentiality 
The Signatories agree to provide by the provisions of Section 304 of the NHPA, and 
other applicable requirements, to withhold information concerning the location, character, 
or ownership of resources where release of such information may endanger the integrity 
of the resource. 

XII. Amendment 
Any Signatory to this PA may request that it be amended, whereupon the Signatories will 
consult in accordance with 36 C.F.R. § 800.14 to consider such an amendment. 
Amendments will be effective upon the date of the last signature from the Signatories. 

XIII. Dispute Resolution 
A. Should any Signatory or consulting party object at any time to the manner in 
which the terms of this PA are implemented, within 30 days of information being 
provided relating to the issue forming the basis of the objection, or within 30 days where 
the objector can otherwise be reasonably assumed to be aware of the issue forming the 
basis of objection, FHWA shall consult with such party to resolve the objection. If 
FHWA determines that such objection cannot be resolved, FHWA will take the following 
steps: 

1. Forward all documentation relevant to the dispute, including FHWA’s 
proposed resolution, to ACHP. ACHP shall provide FHWA with its comment on 
the resolution of the objection within 30 days of receiving adequate 
documentation. Prior to reaching a final decision on the dispute, FHWA shall 
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prepare a written response that takes into account any timely advice or comments 
regarding the dispute from ACHP, Signatories and consulting parties and provide 
them with a copy of this written response. FHWA will then proceed according to 
its final decision.  
2. If ACHP does not provide its advice regarding the dispute within the 30-
day period, FHWA may make a final decision on the dispute and proceed 
accordingly. Prior to reaching such a final decision, FHWA shall prepare a 
written response that takes into account any timely comments regarding the 
dispute from the Signatories and consulting parties to the PA and provide them 
and ACHP with a copy of such written response.  
3. In the case of objections related to NRHP eligibility, any Signatory may 
object in writing within 30 days to an MDOT SHA or FHWA determination of 
eligibility.  If MDOT SHA and FHWA are unwilling to revise the determination 
in response to the objection or other relevant information, FHWA (or MDOT 
SHA on its behalf) will submit the determination to the Keeper of the National 
Register of Historic Places for a determination pursuant to 36 C.F.R. Part 63. 

 

B. Objections from the Public: Should a member of the public object to an action 
taken under this PA, or compliance with the PA, within 30 days of information being 
provided relating to the issue forming the basis of the objection, or within 30 days where 
the objector can otherwise be reasonably assumed to be aware of the issue forming the 
basis of objection, FHWA will ensure that MDOT SHA consults with the objecting party 
to respond to the objection in coordination with FHWA where relevant, provided the 
objection is made in writing to the FHWA or MDOT SHA contacts identified in 
Attachment 5 or any subsequent updates to Attachment 5.  MDOT SHA and FHWA will 
inform other Signatories of the objection and proposed resolution.  Should a Signatory 
disagree with the proposed resolution, the Signatories will follow Stipulation XIII.A. 
C. FHWA’s responsibility to carry out all other actions subject to the terms of this 
PA that are not the subject of the dispute remain unchanged. 

XIV. Termination 
A. Any Signatory to this PA may terminate it by providing 30 days' notice in writing 
to the other Signatories, provided that the Signatories will consult during the period prior 
to termination to seek agreement on amendments or other actions that would avoid 
termination.  
B. If any Signatory to this PA determines that a term will not or cannot be carried 
out, that party shall immediately consult with the other Signatories to attempt to develop 
an amendment per Stipulation XII, above. If within 30 days (or another time period 
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agreed to by all Signatories) an amendment cannot be reached, any signatory may 
terminate the PA upon written notification to the other Signatories.  
C. In the event of termination, FHWA will comply with 36 C.F.R. § 800 for all 
remaining actions, or until a new agreement is reached fulfilling such requirements.   

This PA will continue in full force and effect until 20 years from the date of execution of the PA, 
or such time of final acceptance of the Project and when all terms of this PA have been met, 
should the terms be met prior to the 20-year expiration.  The PA will be invalid if the Project is 
terminated or authorization for the Project is rescinded.  At any time in the six-month period 
prior to its expiration, the Signatories will consult to consider an extension or amendment of the 
PA.  At such time, the Signatories may consider an amendment to extend the PA unmodified for 
an additional specified duration or consult to amend the PA in accordance with Stipulation XII. 
No extension or amendment will be effective until all Signatories have signed the amendment or 
amendment to extend.   
 
In witness thereof, the Signatories to this PA, through their duly authorized representatives, have 
executed this PA on the days and dates set out on the following pages and certify that they have 
read, understood, and agreed to the terms and conditions of this PA as set forth herein. 
 
The effective date of this PA is the date of the last signatory page. 
 
This PA may be executed in counterparts, each of which shall constitute an original, and all of 
which shall constitute one and the same agreement. 
 



6/06/2022



I-495 and I-270 Managed Lanes Study Section 106 Programmatic Agreement -- FINAL 
MAY 17, 2022  

 
PROGRAMMATIC AGREEMENT AMONG THE FEDERAL HIGHWAY 

ADMINISTRATION, MARYLAND DEPARTMENT OF TRANSPORTATION STATE 
HIGHWAY ADMINISTRATION, NATIONAL PARK SERVICE, MARYLAND STATE 
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         Date 
Reid J. Nelson          
Executive Director (Acting) 
 
 
  

6.14.2022



I-495 and I-270 Managed Lanes Study Section 106 Programmatic Agreement - FINAL 
MAY 17, 2022  
 

 
 

PROGRAMMATIC AGREEMENT AMONG THE FEDERAL HIGHWAY 
ADMINISTRATION, MARYLAND DEPARTMENT OF TRANSPORTATION STATE 
HIGHWAY ADMINISTRATION, NATIONAL PARK SERVICE, MARYLAND STATE 

HISTORIC PRESERVATION OFFICER, VIRGINIA STATE HISTORIC 
PRESERVATION OFFICER AND ADVISORY COUNCIL ON HISTORIC 

PRESERVATION 
 

IMPLEMENTING SECTION 106 OF THE NATIONAL HISTORIC PRESERVATION 
ACT FOR THE I-495 AND I-270 MANAGED LANES STUDY, ANNE ARUNDEL, 

FREDERICK, MONTGOMERY AND PRINCE GEORGE’S COUNTIES, MARYLAND 
AND FAIRFAX COUNTY, VIRGINIA 

 
May 17, 2022 

 
Signatory: 
 
MARYLAND STATE HISTORIC PRESERVATION OFFICER 
 
 
 
         Date 
Elizabeth Hughes  
Director          
Maryland Historical Trust 
 
 
  

May 19, 2022 







I-495 and I-270 Managed Lanes Study Section 106 Programmatic Agreement - FINAL 
MAY 17, 2022  
 

 
 

 
PROGRAMMATIC AGREEMENT AMONG THE FEDERAL HIGHWAY 

ADMINISTRATION, MARYLAND DEPARTMENT OF TRANSPORTATION STATE 
HIGHWAY ADMINISTRATION, NATIONAL PARK SERVICE, MARYLAND STATE 

HISTORIC PRESERVATION OFFICER, VIRGINIA STATE HISTORIC 
PRESERVATION OFFICER AND ADVISORY COUNCIL ON HISTORIC 

PRESERVATION 
 

IMPLEMENTING SECTION 106 OF THE NATIONAL HISTORIC PRESERVATION 
ACT FOR THE I-495 AND I-270 MANAGED LANES STUDY, ANNE ARUNDEL, 

FREDERICK, MONTGOMERY AND PRINCE GEORGE’S COUNTIES, MARYLAND 
AND FAIRFAX COUNTY, VIRGINIA 

 
May 17, 2022 

 
Signatory: 
 
MARYLAND STATE HIGHWAY ADMINISTRATION 
 
 
 
         Date 
Tim Smith, P.E.        
Administrator 
 
 
  

05/27/2022



I-495 and I-270 Managed Lanes Study Section 106 Programmatic Agreement -- FINAL 
MAY 17, 2022  

 
Attachments 

1. Inadvertent Discovery Plan 
2. All Parties Invited to Consult on the Project 
3. Consulting Parties invited to Concur 
4. Links to Documentation Referenced 
5.  Contact Information for FHWA and MDOT SHA staff responsible for PA 
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Attachment 1 
Inadvertent Discovery Plan 

 
A.  Unanticipated Impacts to Architectural Historic Properties: if the Project causes 
unanticipated impacts to any National Register of Historic Places (NRHP) eligible, listed, or 
contributing buildings, sites, structures, or objects of the built environment, the contractor 
must notify the engineer and immediately cease any activity causing ongoing damage until 
consultation occurs.  MDOT SHA shall, in consultation with the appropriate SHPO (VA or 
MD), determine if adverse effects have occurred to the property/properties and develop a 
plan for the protection of the historic property, and minimization or mitigation of impacts.  If 
mitigation is identified, FHWA, MDOT SHA, SHPO, and other Signatories as necessary 
will execute a Memorandum of Agreement or amend this PA to record the identified 
mitigation.  MDOT SHA may hold the developer(s) liable for any or all costs resulting from 
this process following appropriate processes identified in its contract instruments.   

 

B. Unanticipated Damage to Known Archaeological Resources: if unauthorized 
excavation occurs outside the approved limits of disturbance (LOD) or other approved 
boundaries designed to protect archaeological resources or cemeteries and thereby causes 
impacts to known, NRHP-eligible properties, MDOT SHA will ensure any activity causing 
ongoing damage is stopped until consultation occurs.  MDOT SHA will conduct a damage 
assessment consistent with the model used for such assessments under the Archaeological 
Resources Protection Act (https://www.nps.gov/archeology/pubs/techbr/tchBrf20.pdf).  
MDOT SHA will use the results of the assessment in consultation with the relevant SHPO 
to determine if the resource has been adversely affected and determine appropriate 
mitigation.  If the resource is of known or suspected Native American affiliation, FHWA, 
with assistance from MDOT SHA shall consult with federally recognized Indian Tribes 
as appropriate.  If the resource is affiliated with other known descendant groups or 
consulting parties, MDOT SHA will consult with such parties as well.  Should damage 
occur on NPS land, MDOT SHA will consult with the NPS staff and regional 
archaeologist regarding the damage assessment report and any identified mitigation. If 
mitigation is identified, FHWA, MDOT SHA, SHPO, and other Signatories as necessary 
will execute a Memorandum of Agreement or amend this PA to record the identified 
mitigation.  MDOT SHA may hold the developer(s) liable for any or all costs resulting from 
this process following appropriate processes identified in its contract instruments.   

 

https://www.nps.gov/archeology/pubs/techbr/tchBrf20.pdf
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C.  Unanticipated Discovery of Human Remains: Should any burials, interments, or 
human remains (hereafter, “remains”) be encountered during construction, MDOT SHA will 
ensure all applicable construction work in the vicinity of the remains is immediately stopped 
to prevent damage to the remains, or to any additional remains that might be present in the 
vicinity.  A minimum 100-foot buffer around identified remains will be established by 
MDOT SHA free of disturbance, to be adjusted as appropriate for the site conditions.  
Construction may occur outside the buffer unless evidence of additional remains is found.  If 
remains are suspected to be human but not confirmed, MDOT SHA will ensure that such 
confirmation is made by a qualified professional.  Human remains will at all times be treated 
respectfully and access and visibility limited to the site of discovery to authorized personnel 
only.  Within Maryland, pursuant to State of Maryland Criminal Code § 10-402, the State’s 
Attorney must authorize movement or removal of any remains until determined to be 
archaeological.  If the remains are determined to be archaeological, MDOT SHA and the 
relevant SHPO will consult to determine treatment of the remains and any other necessary 
treatment such as work needed to define extent of remains in the most expeditious manner 
feasible.  Within Virginia, human remains and associated funerary objects encountered 
during the course of actions taken as a result of this PA shall be treated in a manner 
consistent with the Virginia Antiquities Act (Code of Virginia 10.1-2305) and its 
implementing regulation (17VAC5-20), adopted by the Virginia Board of Historic 
Resources and published in the Virginia Register on July 15, 1991. 
 If the remains are determined archaeological and suspected to be of Native 
American origin, MDOT SHA, in coordination with FHWA, shall provide notification to 
tribal governments in accordance with any expressed tribal consultation preferences within 
24 hours or as soon as practicable.  MDOT SHA and/or FHWA will consult with affected 
federally recognized Indian Tribes, the Maryland Commission on Indian Affairs and 
appropriate Maryland Indian groups as appropriate regarding treatment of the remains.  
MDOT SHA will accommodate tribal cultural preferences to the extent practicable during 
such an event.  If remains can be associated with other known descendant communities or 
organizations, including the cemetery-affiliated consulting or concurring parties to this PA, 
such parties shall also be consulted. 
 If the human remains are likely to be of Native American origin and are located on 
lands controlled or owned by the U.S. Government, including National Park Service 
Property within the APE, the Federal land managing agency will assume responsibility for 
compliance with the Native American Graves Protection and Repatriation Act (NAGPRA; 
25 USC 3001), with MDOT SHA assistance. 
 In consultation with the relevant SHPO, Federally Recognized Indian Tribes, and 
FHWA as appropriate, and other identified descendant/affiliated consulting parties, the 
MDOT SHA shall develop a plan for the treatment or disposition of the remains or follow 
provisions of an existing treatment plan developed per this PA. MDOT SHA shall 
implement the provisions of the agreed treatment plan. 
 Should the remains be associated with, or constitute an intact archaeological 
resource, provision D below is also applicable.    
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D. Unanticipated Discovery of Archaeological Resources: If previously unidentified 
archaeological features, artifacts, or other materials (hereafter, “resource”) are discovered 
during construction, all ground-disturbing work in the vicinity of the resource shall be 
temporarily suspended or modified to prevent further damage to the resource, and MDOT 
SHA will provide a reasonable buffer where ground disturbance is prohibited to cover the 
extent of the resource that may not be exposed.   

The MDOT SHA archaeologist shall perform a preliminary inspection to identify 
the resource and evaluate its likelihood of NRHP eligibility.  Following this inspection, 
construction may resume in the vicinity of but outside the boundary of the archaeological 
resource as defined by the MDOT SHA archaeologist. If the resource is potentially 
eligible for the NRHP, MDOT SHA will consult with the relevant SHPO on an eligibility 
determination and, if determined eligible for the NRHP, every effort shall be made to 
minimize impacts through redesign or modification of construction methods. If the 
resource is of known or suspected Native American affiliation, FHWA, with assistance 
from MDOT SHA shall consult with federally recognized Indian Tribes as appropriate.  
If the resource can be reasonably identified with other descendant or affiliated 
communities, MDOT SHA shall also attempt to consult with such parties. 

In consultation with the relevant SHPO, MDOT SHA shall develop a plan for the 
treatment of any resource determined eligible.  MDOT SHA shall describe actions 
proposed to avoid, minimize, or mitigate adverse effects, and request SHPO, tribal, and 
any other consulting party comments within 5 working days, unless there is a life or 
safety hazard requiring immediate interim action. MDOT SHA will disclose any interim 
action affecting the eligible resource taken in the event of a life or safety hazard.  MDOT 
SHA, at its discretion, may establish a longer comment period if practicable in 
consideration of potential safety, cost, public travel disruption, and other factors.  
MDOT SHA shall then implement the provisions of the agreed-upon plan and/or amend 
this PA to document the resolution, should the resource be determined eligible and should 
the Project adversely affect the resource.  
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Attachment 2 
All Parties Invited to Consult on the Project 

 
Federally Recognized Tribal Nations 
• Absentee-Shawnee Tribe of Oklahoma 
• Delaware Nation 
• Delaware Tribe of Indians 
• Chickahominy Indian Tribe 
• Chickahominy Indians Eastern Division 
• Eastern Shawnee Tribe of Oklahoma 
• Monacan Indian Nation 
• Nansemond Indian Tribe 
• Oneida Indian Nation 
• Onondaga Nation 
• Pamunkey Indian Tribe 
• Rappahannock Tribe, Inc. 
• Saint Regis Mohawk Tribe 
• Seneca-Cayuga Nation 
• Shawnee Tribe 
• Tuscarora Nation 
• Upper Mattaponi Indian Tribe 
 
State Recognized and Other Tribes 
• Piscataway Conoy Tribe of Maryland (PCT) 
• PCT - Cedarville Band of Piscataway 
• PCT - Choptico Band of Piscataway 
• Piscataway Indian Nation 
 
Federal Agencies 
• Department of Defense 
• General Services Administration 
• Federal Railroad Administration 
• Federal Transit Administration 
• National Capital Planning Commission 
• National Institute of Standards and Technology 
• National Park Service 
• U.S. Army Corps of Engineers 
• U.S. Department of Agriculture 
• U.S. Postal Service 
 
State Agencies and Organizations 
• Maryland Commission on Indian Affairs 
• MDOT Maryland Transit Administration 
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• MDOT Maryland Transportation Authority 
• Maryland Historical Trust 
• Preservation Maryland 
• Virginia Department of Historic Resources 
• Virginia Department of Transportation 
• Washington Metropolitan Area Transit Authority 
  
 
County Agencies and Organizations 
 
• Charles County Department of Planning 
• Frederick County 
• Frederick County Preservation Trust 
• Maryland Milestones/Anacostia Trails Heritage Area, Inc. 
• Montgomery County Department of Correction and Rehabilitation 
• Montgomery County Department of General Services 
• Montgomery County Department of Transportation 
• Montgomery County Heritage Area, Heritage Tourism Alliance of Montgomery 

County 
• Maryland Milestones 
• Maryland-National Capital Parks and Planning Commission – Montgomery County 

Planning – Historic Preservation 
• Maryland-National Capital Parks and Planning Commission – Montgomery Parks 
• Maryland-National Capital Parks and Planning Commission – Prince George's 

County Planning – Historic Preservation 
• Maryland-National Capital Parks and Planning Commission – Prince George’s 

County Department of Parks and Recreation 
• Montgomery Preservation, Inc. 
• Prince George's County Historic Preservation Commission 
• Prince George's County Historical and Cultural Trust 
• Prince George's Heritage, Inc. 
 
Municipal and Other Organizations 
• Cabin John Citizens Association 
• Canoe Cruisers Association  
• C&O Canal Association 
• C&O Canal Trust 
• Carderock Springs Citizens’ Association 
• City of Gaithersburg 
• City of College Park 
• City of Glenarden 
• City of Greenbelt 
• City of Rockville 
• First Agape A.M.E. Zion Church at Gibson Grove 
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• Frederick County Landmarks Foundation  
• Heart of the Civil War Heritage Area 
• Indian Spring Community Association  
• National Park Seminary Master Association  
• National Trust for Historic Preservation  
• Peerless Rockville 
• Rock Creek Conservancy 
• Save Our Seminary at Forest Glen 
• Sierra Club Maryland Chapter 
• Silver Spring YMCA 
• Trustees of Morningstar Tabernacle No. 88, Inc. (Friends of Moses Hall) 
• Washington Biologists’ Field Club 
• Village of North Chevy Chase 
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Attachment 3 
Consulting Parties Invited to Concur 

 
Federally Recognized Tribes 
• Absentee-Shawnee Tribe of Oklahoma 
• Delaware Nation 
• Delaware Tribe of Indians 
• Chickahominy Indian Tribe 
• Chickahominy Indians Eastern Division 
• Eastern Shawnee Tribe of Oklahoma 
• Monacan Indian Nation 
• Nansemond Indian Tribe 
• Oneida Indian Nation 
• Onondaga Nation 
• Pamunkey Indian Tribe 
• Rappahannock Tribe, Inc. 
• Saint Regis Mohawk Tribe 
• Seneca-Cayuga Nation 
• Shawnee Tribe 
• Tuscarora Nation 
• Upper Mattaponi Indian Tribe 
 
State Recognized and Other Tribes 
• Piscataway Conoy Tribe of Maryland (PCT) 
• PCT - Cedarville Band of Piscataway 
• PCT - Choptico Band of Piscataway 
• Piscataway Indian Nation 
 
Federal Agencies 
 
• Department of Defense 
• Federal Railroad Administration 
• Federal Transit Administration 
• National Capital Planning Commission 
• National Institute of Standards and Technology 
• U.S. Army Corps of Engineers 
• U.S. Department of Agriculture 
 
State Agencies 
• Maryland Commission on Indian Affairs 
• Maryland Department of Transportation – Maryland Transit Administration  
• Maryland Transportation Authority  
• Virginia Department of Transportation 
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Local and Other Agencies and Groups 
• Cabin John Citizens Association 
• Canoe Cruisers Association 
• Carderock Springs Citizens Association  
• City of Gaithersburg  
• City of Rockville 
• C&O Canal Association 
• C&O Canal Trust 
• First Agape A.M.E. Zion Church at Gibson Grove 
• Maryland Milestones 
• Maryland-National Capital Park and Planning Commission 
• Montgomery County Heritage Area 
• Montgomery Preservation, Inc. 
• National Institute for Standards and Technology 
• National Trust for Historic Preservation 
• Peerless Rockville 
• Preservation Maryland 
• Trustees of Morningstar Tabernacle No. 88, Incorporated (Friends of Moses Hall) 
• Virginia Department of Transportation 
• Washington Biologists’ Field Club 
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Attachment 4 
Links to Documentation Referenced In the I-495 & I-270 Managed Lanes 

Study PA 

Federal Codes and Regulations 
 
16 U.S.C. 470aa-470mm 
Archaeological Resources Protection Act (ARPA)  
https://uscode.house.gov/view.xhtml?path=/prelim@title16/chapter1B&edition=prelim 
 
25 U.S.C. Ch. 32 § 3001 
Native American Graves Protection and Repatriation Act (NAGPRA)  
https://uscode.house.gov/view.xhtml?path=/prelim@title25/chapter32&edition=prelim 
 
36 C.F.R. Part 14 and 54 U.S.C. § 100902 
Rights-of-Way 
https://www.ecfr.gov/current/title-36/chapter-I/part-14 
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title54-
section100902&num=0&edition=prelim 
 
36 C.F.R. Part 63 
Dispute Resolution of Determinations of Eligibility for Inclusion in the NRHP  
https://www.ecfr.gov/current/title-36/chapter-I/part-63 
 
36 C.F.R. Part 79 
Curation of Federally Owned and Administered Archaeological Collections 
https://www.ecfr.gov/current/title-36/chapter-I/part-79 
 
36 C.F.R. Part 800 
Implementing Regulations of Section 106 of the National Historic Preservation Act 
https://www.ecfr.gov/current/title-36/chapter-VIII/part-800?toc=1 
 
40 C.F.R. 1506.6(a) 
Public involvement – National Environmental Policy Act 
https://www.ecfr.gov/current/title-40/chapter-V/subchapter-A/part-1506#1506.6 
 
54 U.S.C.  
• National Park Service and Related Programs 

§ 100101(a) Promotion and Regulation of the National Park Service (NPS Organic Act)  
o https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title54-

section100101&num=0&edition=prelim 
• National Historic Preservation Act 

§ 306108 Effect of Undertaking on Historic Property  

https://uscode.house.gov/view.xhtml?path=/prelim@title16/chapter1B&edition=prelim
https://uscode.house.gov/view.xhtml?path=/prelim@title25/chapter32&edition=prelim
https://www.ecfr.gov/current/title-36/chapter-I/part-14
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title54-section100902&num=0&edition=prelim
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title54-section100902&num=0&edition=prelim
https://www.ecfr.gov/current/title-36/chapter-I/part-63
https://www.ecfr.gov/current/title-36/chapter-I/part-79
https://www.ecfr.gov/current/title-36/chapter-VIII/part-800?toc=1
https://www.ecfr.gov/current/title-40/chapter-V/subchapter-A/part-1506#1506.6
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title54-section100101&num=0&edition=prelim
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title54-section100101&num=0&edition=prelim
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o https://uscode.house.gov/view.xhtml?req=(title:54%20section:306108%20edition:pre
lim) 

§ 307103 Access to Information (Section 304)  
o https://www.achp.gov/digital-library-section-106-landing/frequently-asked-questions-

protecting-sensitive-information 
 
Public Law 71-284, 46 Statute 482 (1930); Executive Order 6166 of June 10, 1933 
Capper-Cramton Act and Administration by the National Park Service  
https://www.ncpc.gov/about/authorities/cca/ 
https://www.nps.gov/parkhistory/online_books/anps/anps_3b.htm 
 
State Codes and Regulations 
 
Maryland Criminal Code § 0-402 
Courts and Judicial Proceedings 
https://law.justia.com/codes/maryland/2013/article-gcr/section-10-402 
  
Maryland Natural Resources Code § 5-103 
Reforestation  
https://roads.maryland.gov/mdotsha/pages/index.aspx?PageId=158 
 
Virginia Antiquities Act § 10.1-2305 
Human Remains  
https://law.lis.virginia.gov/vacode/title10.1/chapter23/section10.1-2305/ 
Implementation - Virginia Administrative Code 17VAC5-20 
https://law.lis.virginia.gov/admincode/title17/agency5/chapter20/ 
 
Guidelines and Standards  
 
Advisory Council on Historic Preservation 
• Exemption Regarding Historic Preservation Review Process for Effects to the Interstate 

Highway System (ACHP Program Comment, 2005) 
https://www.achp.gov/sites/default/files/exemptions/2017-
01/final_interstate_exemption_notice.pdf 

 
• Policy Statement Regarding Treatment of Burial Sites, Human Remains, and Funerary 

Objects (ACHP February 2007) 
https://www.achp.gov/sites/default/files/policies/2018-
06/ACHPPolicyStatementRegardingTreatmentofBurialSitesHumanRemainsandFuneraryObje
cts0207.pdf 

 
• Program Comment Issued for Streamlining Section 106 Review for Actions Affecting Post-

1945 Concrete and Steel Bridges (77 FR 68790) 
https://www.federalregister.gov/documents/2012/11/16/2012-27866/program-comment-
issued-for-streamlining-section-106-review-for-actions-affecting-post-1945-concrete 

 

https://uscode.house.gov/view.xhtml?req=(title:54%20section:306108%20edition:prelim)
https://uscode.house.gov/view.xhtml?req=(title:54%20section:306108%20edition:prelim)
https://www.achp.gov/digital-library-section-106-landing/frequently-asked-questions-protecting-sensitive-information
https://www.achp.gov/digital-library-section-106-landing/frequently-asked-questions-protecting-sensitive-information
https://www.ncpc.gov/about/authorities/cca/
https://law.justia.com/codes/maryland/2013/article-gcr/section-10-402
https://law.lis.virginia.gov/vacode/title10.1/chapter23/section10.1-2305/
https://law.lis.virginia.gov/admincode/title17/agency5/chapter20/
https://www.achp.gov/sites/default/files/exemptions/2017-01/final_interstate_exemption_notice.pdf
https://www.achp.gov/sites/default/files/exemptions/2017-01/final_interstate_exemption_notice.pdf
https://www.achp.gov/sites/default/files/policies/2018-06/ACHPPolicyStatementRegardingTreatmentofBurialSitesHumanRemainsandFuneraryObjects0207.pdf
https://www.achp.gov/sites/default/files/policies/2018-06/ACHPPolicyStatementRegardingTreatmentofBurialSitesHumanRemainsandFuneraryObjects0207.pdf
https://www.achp.gov/sites/default/files/policies/2018-06/ACHPPolicyStatementRegardingTreatmentofBurialSitesHumanRemainsandFuneraryObjects0207.pdf
https://www.federalregister.gov/documents/2012/11/16/2012-27866/program-comment-issued-for-streamlining-section-106-review-for-actions-affecting-post-1945-concrete
https://www.federalregister.gov/documents/2012/11/16/2012-27866/program-comment-issued-for-streamlining-section-106-review-for-actions-affecting-post-1945-concrete
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• Section 106 Archaeology Guidance (ACHP, 2009)  
https://www.achp.gov/sites/default/files/guidance/2017-
02/ACHP%20ARCHAEOLOGY%20GUIDANCE.pdf 

 
The Maryland Historical Trust 
• Standards and Guidelines for Archaeological Investigations in Maryland (Shaffer and Cole 

1994) 
https://mht.maryland.gov/documents/PDF/archeology/Archeology_standards_investigations.
pdf 

 
• Technical Update No. 1 of the Standards and Guidelines for Archaeological Investigations in 

Maryland: Collections and Conservation Standards (2018) 
https://mht.maryland.gov/documents/PDF/archeology/Archeology_standards_curation.pdf 

 
• Standards and Guidelines for Architectural and Historical Investigations in Maryland 

(Maryland Historical Trust, Revised 2019) 
https://mht.maryland.gov/documents/PDF/research/Survey_standards_architecture_web.pdf 

 
The National Park Service 
• Management Policies – Section 5, Cultural Resource Management (2006) 

https://www.nps.gov/subjects/policy/upload/MP_2006.pdf 
 
• NPS Museum Handbook, National Park Service, revised 2019  

https://www.nps.gov/museum/publications/handbook.html 
 
• NRHP Bulletin 15 – How to Apply the National Register Criteria for Evaluation (National 

Park Service revised 1997) 
https://www.nps.gov/subjects/nationalregister/upload/NRB-15_web508.pdf 

 
• Other NRHP Bulletins 

https://www.nps.gov/subjects/nationalregister/publications.htm#:~:text=national%20register
%20of%20historic%20places%20bulletins 

 
• The Secretary of the Interior’s Guidelines for the Treatment of Cultural Landscapes (1996) 

https://www.nps.gov/tps/standards/four-treatments/landscape-guidelines/index.htm 
 
• The Secretary of the Interior’s Guidelines for the Treatment of Historic Properties (1995, 

Revised 2017)  
 https://www.nps.gov/tps/standards/treatment-guidelines-2017.pdf 

 
• The Secretary of the Interior’s Professional Qualifications Standards 

https://www.nps.gov/articles/sec-standards-prof-quals.htm 
OR see 48 FR 44738 
https://www.nps.gov/subjects/historicpreservation/upload/standards-guidelines-archeology-
historic-preservation.pdf 
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• The Secretary of the Interior’s Standards and Guidelines for Archeology and Historic 
Preservation (1983)  
https://www.nps.gov/subjects/historicpreservation/upload/standards-guidelines-archeology-
historic-preservation.pdf 

 
• The Secretary of the Interior’s Standards for the Treatment of Historic Properties (1995, 

Revised 2017)  
https://www.nps.gov/tps/standards/four-treatments.htm 
OR https://www.ecfr.gov/current/title-36/chapter-I/part-68 

 
The Virginia Department of Historic Resources 
• Guidelines for Conducting Historic Resources Survey in Virginia (Virginia Department of 

Historic Resources, revised September 2017) 
https://www.dhr.virginia.gov/wp-content/uploads/2018/06/SurveyManual_2017.pdf 

 
Other Referenced Information 

• Area of Potential Effects, May 2022 https://oplanesmd.com/wp-
content/uploads/2022/05/MLS_APE_Mapping.pdf 
 

• Alternative 9 Phase 1 South project description (currently available here: 
https://oplanesmd.com/environmental/alternatives/pa/) 

 
• First Agape A.M.E. Zion Church at Gibson Grove parking lot restoration plan 

(https://oplanesmd.com/wp-content/uploads/2022/04/P3-Gibson-Grove-Church-Parking-
Layout.pdf) 

 
• I-495 and I-270 Managed Lanes Study Draft Section 106 Technical Report: 

https://oplanesmd.com/deis/#:~:text=4(f)%20Evaluation-,appendix%20g,-
Cultural%20Resources%20Technical 

 
• MDOT SHA Statewide PA:  

https://www.roads.maryland.gov/OPPEN/2021_PA_Amendment.pdf 
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Attachment 5 
FHWA and MDOT SHA Staff Contact Information: 

 
 
For FHWA:  

 

Ms. Jeanette Mar 
Environmental Program Manager 
FHWA - Maryland Division 
George H. Fallon Federal Building 
31 Hopkins Plaza, Suite 1520 
Baltimore, MD 21201 
phone (410) 779-7152 
fax      (410) 962-4054 
jeanette.mar@dot.gov 
 
For MDOT SHA: 
 
Mr. Steve Archer 
Cultural Resources Team Leader 
Maryland Department of Transportation State Highway Administration 
707 N. Calvert Street 
Baltimore, MD 21202 
phone (410) 545-8508 
sarcher@mdot.maryland.gov 
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MONTGOMERY COUNTY DEPARTMENT OF TRANSPORTATION – CHRISTOPHER CONKLIN 

 

Response: 
As your letter correctly notes, MDOT has made financial commitments to certain transit improvements or 
investments as part of Phase 1 of the P3 Program.  MDOT stands firm on its commitment to advance certain 
transit improvements as part of Phase 1 of the P3 Program to further address the significant congestion on 
the study corridors and to enhance multimodal connectivity and mobility within the study area.  Each of the 
listed transit improvements or investments were identified as priorities in consultation and coordination with 
local jurisdictions, including Montgomery County.  

Additionally, these commitments are related to part of the National Capital Region Transportation Planning 
Board’s (TPB) regional planning efforts and were captured in the TPB Resolution R2-2022.  The construction 
of the New American Legion Bridge I-270 to I-70 Traffic Relief Plan (Project) was restored to the air quality 
conformity analysis as part of this resolution.  As noted in the “WHEREAS” or the basic facts and reasons for 
the resolution:  

• TPB’s action on June 21, 2021 to exclude the Project removed the private sector revenues that 
supported the Project thus disrupting the fiscal constraint of the projects submitted by MDOT and, as 
a result, additional projects (transit and/or highway) would have needed to be removed to reestablish 
the fiscal constraint; 

• Many TPB member jurisdictions in Maryland and Virginia expressed an interest to amend the project 
input list by restoring the Project and the private sector revenues associated with the Project; and  

• It was noted and understood that MDOT was proposing to deliver the Project fully with private funding 
through a public-private partnership (P3). 

While MDOT committed to the improvements at the Shady Grove Metrorail Station and the Westfield 
Montgomery Mall Transit Center as part of the Preferred Alternative for the MLS, the other transit 
commitments in Resolution R2-2022 were clearly based on an understanding that the Project would be 
delivered with private funding and as a P3.  Characterization of these other transit commitments as public 
funding would be contrary to TPB Resolution R2-2022 and disrupt the fiscal constraint of the projects in the 
approved plan.   

Through correspondence with the Montgomery County Council President on January 10, 2022 and with TPB 
on June 8, 2022, MDOT clearly articulated that these transit commitments were part of a P3 delivery and all 
funding and future agreements for these transit commitments were contingent upon the financial close of a 
P3 agreement with the Developer. 

A Record of Decision (ROD) issued by the Federal Highway Administration (FHWA) does not mandate a 
particular project delivery method or form of project financing.  Rather, an FHWA ROD ensures that the 
mitigation and commitments related to regulatory actions and permit decisions for the project, not its 
financing or delivery method, are captured in the project approval.  Because MDOT has been clear that it 
intends to deliver Phase 1 South as a P3 fully with private funding, it would not be appropriate to include the 
other transit commitments from TPB Resolution R2-2022 as MDOT SHA commitments for the MLS in the ROD. 
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The attachments included with this FEIS comment letter are included on the following pages. 
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 MARYLAND TRANSIT OPPORTUNITIES COALITION (BENJAMIN ROSS) 

 

Response:  
The concerns and claims raised in your letter regarding MLS final traffic forecasts and modeling results are 
not based in fact and appear to be based on a misunderstanding of how data was updated and refined 
between publication of the Supplemental Draft Environmental Impact Statement (SDEIS) and publication of 
the FEIS and its supporting documents.  The Federal Highway Administration (FHWA) and the Maryland 
Department of Transportation State Highway Administration (MDOT SHA) followed accepted practices and 
processes for considering how project design refinements or other relevant new information would impact 
traffic forecasts.  FHWA and independent experts from the USDOT Volpe Center have reviewed the traffic 
analyses and indicated the modifications between the SDEIS and the FEIS meet a professional standard of 
care and did not find scientific integrity fraud. FHWA’s concluding memorandum, the Volpe Center’s 
Information Memorandum, and MDOT SHA’s response memo to questions in the Volpe Information 
Memorandum are attached at the end of this response. 

As explained below, the analysis reflected in the FEIS is sound.  The FEIS discloses the changes that were made 
to the traffic forecasts and analysis between the time the SDEIS and FEIS were published.  Refer to FEIS, 
Chapter 4, and FEIS Appendix A.  The differences highlighted in your letter focus on the detailed support 
materials included in the FEIS appendices.  The changes that caused some of the detailed results to differ 
between the SDEIS and FEIS are the consequence of several different factors, which are generally performed 
in the ordinary course of NEPA reviews by technical traffic forecasting professionals between the availability 
of a draft and final document. These factors include: (1) responding to public comments/questions; (2) 
updating modeling based on refinements to the alternatives analysis and/or identification of the preferred 
alternative; (3) reviewing or “validating” previous modeling results prior to publication of an FEIS.   

MDOT SHA team carefully reviewed comments from the public and stakeholders and we appreciated the 
input provided.  Some comments requested MDOT SHA review the data from the SDEIS to ensure its reliability 
and others requested refinements to the Preferred Alternative.  It is best practice to review and double-check 
data outputs based on those changes and to refine modeling to reflect the most recent facts available to the 
agency.  As described below, MDOT SHA determined that certain details within the overall results needed to 
be refined as a result of the refinements to the Preferred Alternative. 

Finally, routine reviews and checking of the modeling results was performed following publication of the 
SDEIS.  That process is designed to further validate modeling results and to resolve any perceived anomalies 
in traffic forecasting data.  As described below, MDOT SHA pinpointed some very narrow concerns and 
modified a small number of data inputs to be as accurate as possible.   

As described, MDOT SHA updated its analysis as a result of these factors. It would have been inconsistent 
with best practice if traffic modeling results from the SDEIS did NOT change in some ways.  Ultimately, the 
issues identified and then resolved by MDOT SHA in the FEIS did not fundamentally alter the results within 
the six key metrics or the overall conclusions of the study related to the performance of the Preferred 
Alternative. 
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Traffic Metrics: 

The major findings reported in Chapter 4 of the FEIS related to the six key traffic metrics identified at the 
beginning of the NEPA process, with input from stakeholders and the public. These metrics were used in 
evaluating the alternatives and they did not change throughout the Study:  

1. Average Speed in General Purpose Lanes 

2. Average Delay per Vehicle (System-wide) 

3. Travel Time Index (TTI)  

4. Level of Service (LOS) 

5. Throughput 

6. Local Network Delay 

 

The table below shows a comparison of the results for each of these six key metrics for the Preferred 
(Selected) Alternative presented in the SDEIS and the FEIS. 

Key Traffic Metric 
Results Presented  

in SDEIS 

Results Presented  

in FEIS 

Average Speed 

(GP Lanes) 

No Build 24 mph 24 mph 

Build 29 mph 28 mph 

Average Delay 

Savings 

AM Peak 18% 13% 

PM Peak 32% 38% 

TTI 

(GP Lanes Average) 

No Build 2.36 2.0 

Build 2.01 1.8 

Percent of Segments 

Failing (LOS F) 

No Build 41% 40% 

Build 29% 28% 

Throughput 

(veh/hr) 

No Build 15,600 15,700 

Build 17,600 17,700 

Local Network Delay Build Savings 3.5% 3.5% 

 

As shown in the table, the results presented in the FEIS for all key metrics were either the same as reported 
in the SDEIS or very similar.  In all cases, the Preferred Alternative performed better than the No Build 
Alternative in the SDEIS and FEIS with a similar magnitude of benefits.  This demonstrates that the changes 
made between the SDEIS and FEIS did not fundamentally alter the overall findings of the traffic study. 
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The following addresses your specific concerns:  

Travel Forecasting Response: 

The traffic volume forecast was refined between the SDEIS and FEIS based on a review of the post-processed 
model forecasts to confirm that the no build and build travel trends were in alignment with the Metropolitan 
Washington Council of Governments (MWCOG) model trends, identified post-pandemic and post-SDEIS. The 
following bullets explain the refinements:  

• Some roadway design changes were made to the Preferred Alternative between the SDEIS and FEIS 
that were incorporated into the MWCOG model.  These changes included the addition of at-grade 
exchange ramps for ingress and egress between the high-occupancy toll (HOT) lanes and general 
purpose lanes in both directions along the I-270 west spur and consolidation of the exchange ramps 
along I-495 between Virginia and Maryland in the vicinity of the George Washington Memorial 
Parkway, as noted on page 3-7 of the FEIS. 

Trend-check spreadsheets were developed, which are a series of comparisons between MWCOG model 
volumes and the post-processed/balanced forecasted volumes for the daily and peak hour scenarios. The 
trend reviews/comparisons included the following: (1) growth rates between existing versus future year 
scenarios and no build versus build scenarios for all mainline and arterial roadway segments within the study 
area, and (2) comparing the proportions of average daily traffic that occurs during the peak periods. The 
trend-checks spreadsheets were also used to help identify locations that were showing growth rates that are 
either higher or lower than typical levels of growth, so that those locations could be reviewed to determine 
if the growth rates in the post-processed forecasted volumes were reasonable and explainable (e.g., 
development growth, diversions to parallel routes, shifts between general purpose versus managed lanes, 
etc.). The forecasting process incorporated assumptions and volume projections from prior studies as noted 
in FEIS Appendix A (e.g., Greenbelt Metro station), which were further refined in the FEIS forecasts, as 
discussed in the next bullet. 

• In the SDEIS model, the traffic volumes in the Greenbelt area were showing significantly higher growth 
between existing and future compared to the MWCOG model trends. This increase was likely due to 
the process which was based on MWCOG trip tables being assigned to the VISUM model network, 
with additional trips from the Greenbelt Metro Station added on top. While this is not an uncommon 
practice, it resulted in forecasted volumes that well exceeded the capacity of the roadway. Therefore, 
in the FEIS, both the no build and build forecasts in the Greenbelt Metro Station area were reduced 
to better align with MWCOG model trends along both the interstate and the crossroads.  

As part of post processing efforts, traffic adjustments related to the Greenbelt area were made based 
on the appropriate origins and destinations – and therefore only impacted certain ramps and 
movements. After post-processing, additional trend checks were used to ensure growth trends 
aligned with the regional travel demand model. After the forecasting adjustments were completed, 
and validated against MWCOG model trends for the FEIS, the VISSIM model was updated and rerun.  
MDOT SHA did not add traffic on specific ramps in the forecast without rerunning the model to obtain 
updated results. The adjustments impacted the AM and PM forecasts on the I-495 Inner Loop, 
including through movements from Virginia and major ramp volumes. 
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Location Specific Response: 

• As noted in the responses above, trend-checks were completed to confirm that the FEIS forecast 
trends matched the MWCOG model trends. The SDEIS Build forecasts were updated and refined at 
the noted 9 interchanges to better reflect the differences that were shown in the MWCOG model for 
the Build and No-Build scenarios. For example, at the noted US 29, MD 193, MD 650, I-95, US 1, MD 
201, MD 295, and MD 450 interchanges MWCOG showed less than 1% difference between the No-
Build and Build scenarios, and the MWCOG showed approximately 1.5% decrease at the US 50 
interchange. The FEIS forecast was updated to reflect these trends. 

• The travel time results are reflective of less congestion on the Inner Loop through the Greenbelt area, 
which no longer spilled back into the west side of the Beltway, as discussed above.  The demand 
volume for the I-495 Inner Loop to Northbound I-95 ramp in the PM peak was not impacted by the 
Greenbelt Metro Station area reductions.  As a result, the no build volumes did stay the same between 
the SDEIS and FEIS for this movement.  However, the SDEIS to FEIS build ramp volumes increased to 
better reflect the MWCOG trends between the no build and build.  Overall, mainline I-95 volumes 
decreased between the no build and build, which is a trend that is consistent with the MWCOG model 
results. 

• The crossroad forecasts discussed starting on page 2 of your letter were refined to better align with 
MWCOG trends between the no build and build in response to SDEIS comments.  The volume 
differences between the SDEIS and FEIS shown on page 3 of the letter are small – generally less than 
100 vehicles per hour difference and will not have any significant impact on the overall results and 
conclusions.  Generally, volumes were adjusted at spot locations to better reflect MWCOG trends in 
the FEIS forecasts. This was done to more closely align with existing to No-Build trends and No-Build 
to Preferred Alternative trends from the travel demand models. These adjustments were made 
outside of the travel demand model runs – this is considered post-processing, a common industry-
wide practice used to develop traffic volume forecasts. As volume adjustments at one location may 
impact an upstream or downstream location in the system, additional forecast refinements were 
needed at select locations to result in a balanced system that still aligned with MWCOG model trends.  

For example, the FEIS forecasts were updated at the MD 295 interchange: 

o Traffic reductions for Ramp 5, Ramp 8, and MD 295 (Northbound outside the Beltway and 
Southbound inside the Beltway) were directly related to the Greenbelt area adjustments.  

o Traffic increases for Ramp 7 and MD 295 (Southbound outside the Beltway) were indirectly 
related to the Greenbelt area adjustments. This was necessary to maintain target trends 
between existing and future year scenarios based on MWCOG results. 

The MD 295 SB volume changed from 4080 in the SDEIS to 4015 in the FEIS, a decrease of 65 vehicles, not 75 
as shown on page 4 of the letter. Rather than the 15 vehicles stated on page 5, the discrepancy between this 
volume and the change at Ramp 8 is only 5 vehicles, which can be attributed to rounding. Volume imbalances 
were noted in the diagrams for the MD 201 interchange. Upon review, it was discovered that the Ramp 2 
intersection volumes for the northbound through movement are shown incorrectly on the diagram due to a 
referencing error in the Excel spreadsheet.  The 1275, 1415, 1515, and 1120 values should be 1195, 1340, 
1440, and 1040. Note that the imbalance was a mistake/typo on the diagrams only and the imbalance does 
not exist in the actual model files or results. 
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Traffic Analysis Simulation Model response:  

The same base VISSIM simulation models from the SDEIS were used in the FEIS.  The FEIS models had the 
same limits, used the same version of VISSIM software, evaluated the same time periods, and included the 
same driver behavior inputs as the models developed for the SDEIS. The results presented in the FEIS differ 
because of the following refinements made to the simulation models between the SDEIS and FEIS. 

• The demand volumes were updated to match the refined forecasts described in the previous section.  
This applied to both the no build and build models. The forecast adjustments in the Greenbelt area 
impacted the travel time results reported in the FEIS because there was less congestion on the Inner 
Loop through the Greenbelt area, which no longer spilled back into the west side of the Beltway. 
Because this change was related to background development, it affected both the No Build results 
and the Build results. While both the No Build and Build travel times reduced in the FEIS, the net 
difference between No Build and Build remained approximately the same and therefore this change 
did not fundamentally alter the overall benefits of the Preferred Alternative reported originally in 
SDEIS Chapter 3 and updated in FEIS Chapter 4. 

• The geometry of the Preferred Alternative was updated in the build model to reflect the latest 
roadway alternative designs summarized in Chapter 3 of the FEIS. 

• Coding changes were made to address discrepancies in the results at a few locations identified during 
review of SDEIS public and agency comments. The following changes made were:  

o Fixing signal timing on MD 121 in the no build model,  

o Updating the vehicle routing through the collector-distributer roads within the Arena Drive 
interchange to be consistent between the no build and build models, 

o  Updating the vehicle routing of HOVs using the Outer Loop in the PM no build model to 

provide a congestion pattern more consistent with the calibrated existing conditions model, 

and  

o Updating the vehicle routing through the express and local lanes within the I-295 interchange 
approaching the Woodrow Wilson Bridge to provide more consistent results between the no 
build and build for AM Inner Loop speeds between US 50 and MD 337. 

• Travel times for the PM Outer Loop trip towards the American Legion Bridge (ALB) increases in the 
FEIS, compared to the SDEIS. This change is due to the correction of a coding error in the SDEIS No 
Build VISSIM PM peak model that was identified and corrected during development of the FEIS.  The 
issue was related to the routing of HOVs traveling from the top side Outer Loop to I-270 northbound, 
which caused severe congestion on the Outer Loop approaching the east spur to I-270 by sending too 
many vehicles north towards I-270 and not enough along the Outer Loop towards the ALB.  This 
change did not significantly alter the overall network-wide results for the No Build Alternative, but 
rather shifted some of the congestion from one area to another. Therefore, the coding issue was not 
initially apparent when reviewing the overall findings presented in the SDEIS.  Upon closer review of 
the SDEIS models following the comment period, this issue was identified and corrected.  This change 
affected the travel times in the No Build PM model in a couple of locations.  Travel times on the top 
side Outer Loop approaching Connecticut Avenue decreased between the SDEIS and the FEIS, while 
travel times on the west side Outer Loop approaching the ALB increased between the SDEIS and the 



   RECORD OF DECISION 
 

 
APPENDIX D – FEIS COMMENTS & RESPONSES AUGUST 2022 PAGE 15 

 
 

 

FEIS.  But as noted above, the overall No Build travel times and delays were not significantly affected 
by the change.  This coding change was applied to the No Build model only, and therefore did not 
affect the Build results.   

The changes refined the analysis in response to public, stakeholder, and agency comments and did not 
fundamentally alter the overall findings of the MLS. 

It should be noted that the No-Build MWCOG models were not changed – the only changes in the No-Build 
forecast were done in the post-processing steps for the Greenbelt interchange area (as discussed previously). 
In reference to comments made in the MTOC letter for MD 201 as an example, the demand volumes along 
MD 201 Northbound (outside the Beltway) were adjusted as part of the Greenbelt area reductions, which 
were done in the post-processing step. However, demand volumes along MD 201 Northbound (inside the 
Beltway) were not impacted by the Greenbelt area reductions. The movements directly impacted by the 
Greenbelt area reductions are movements with origins/destinations to the Greenbelt area, based on the trip 
tables within the MWCOG model. 

Your letter questions how the results for the no build and build could be different on the east side of I-495, 
including at the US 50 and Baltimore-Washington (B/W) Parkway interchanges, if no capacity improvements 
are proposed in this section as part of the Preferred Alternative.  The following two bullets address the 
question:  

• A review of the VISSIM simulation model results presented in the FEIS for the I-495 Outer Loop PM 
peak shows a slight improvement in operations between MD 5 and I-95 under build conditions.  The 
reason for this improvement is due to the reduced traffic demand in this section (approximately 2 
percent reduction) related to changes in regional traffic patterns that are affected by the Preferred 
Alternative.   

• Under no build conditions, through traffic between Virginia and Maryland is more likely to use the 
east side of I-495, US 50, and B/W Parkway to avoid the severe congestion at the American Legion 
Bridge.  Under build conditions, some of these regional trips would be expected to shift to the west 
side of I-495, as shown in the MWCOG model outputs and reflected in the FEIS forecasts. 
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 MTOC Response Attachment 1: FHWA Memorandum 
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 MTOC Response Attachment 2: USDOT Volpe Center Memorandum 
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 MTOC Response Attachment 3: MDOT SHA Response to USDOT Volpe Center 
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 PETER JAMES 

 

 

Response: 
While a personal rapid transit (PRT) alternative, which uses automated vehicles on a network of fixed guideways, was 
not specifically considered, it is similar in concept to other standalone transit alternatives that were considered during 
the Study. These standalone transit alternatives which also included fixed guideways such as separated lanes or rail, 
were found to not meet the Study’s Purpose and Need. 

During the alternatives development process, several standalone transit alternatives were considered but were 
dismissed from further consideration based on a number of factors, the most significant of which was the inability of 
standalone transit to address long-term traffic growth along only I-495 and I-270. No standalone transit alternative 
would be able to attract and carry sufficient ridership to address the severe congestion on I-495 and I-270, and would 
not accommodate Homeland Security. It would be anticipated that a PRT alternative with limited capacity of three to 
six passengers per automated pod, would also be unable to carry sufficient ridership to address long-term traffic 
needs.  A PRT alternative would likely have very limited ability to improve the movement of goods and services as 
movement of freight or services that require vehicular movement (i.e., truck freight carriers, mechanical, electrical, 
services, etc.) would not be addressed with a PRT alternative.  

Although standalone transit alternatives were found to not meet the Study’s Purpose and Need, multiple transit 
elements have been incorporated into the Study to address the multimodal and connectivity needs in the study area 
as a complement to the congestion relief offered by the proposed highway improvements. These include allowing toll-
free bus transit use of the high-occupancy toll managed lanes to provide an increase in speed of travel, assurance of a 
reliable trip, and connection to local bus service/systems on arterials that directly connect to urban and suburban 
activity centers. For a discussion of the standalone transit alternatives considered in the Study refer to DEIS, Appendix 
B, as well as FEIS, Chapter 7, Section 9.3.2.B. 

A PRT vehicle is also similar to a connected and automated vehicle, which was considered in the traffic analysis for the 
Study. MDOT SHA participates in a statewide CAV working group 
(https://mva.maryland.gov/safety/Pages/MarylandCAV.aspx) to stay up to date on the latest research and industry 
projections.  The analysis found that at this time, there are too many unknowns regarding how CAVs could affect 
demand and capacity to include CAVs directly in the traffic forecasts. Capacity will likely increase as vehicle spacing 
decreases, but the magnitude of the capacity increase is difficult to quantify based on the current research.  Also, the 
benefits of more vehicles per lane may be offset by a potential increase in demand on the transportation network for 
some types of auto trips, including "mobility as a service" trips (people that could call an autonomous vehicle for a solo 
trip, rather than owning their own car) and "deadhead" trips (trips where the autonomous vehicle is empty, traveling 
to a parking lot or to the next pickup point).  For a discussion on connected and automated vehicles refer to FEIS, 
Chapter 4, 4.1.3.G and FEIS, Appendix A. 

Regarding the Section 4(f) Evaluation, due to the presence of linear, mostly north-south oriented, Section 4(f) properties 
adjacent toI-495 and I-270 it is unlikely that the implementation of a PRT alternative would avoid all Section 4(f) 
property impacts, as the PRT alternative would still require physical space for a fixed guideway.  In consideration of a 
feasible and prudent alternative, as stated on page 149 of the Draft Section 4(f) Evaluation, DEIS Appendix F: A feasible 
and prudent avoidance alternative is one that avoids using any Section 4(f) property and does not cause other severe 
problems of a magnitude that substantially outweigh the importance of protecting the Section 4(f) property (23 CFR 
774.17). In assessing the importance of protecting Section 4(f) properties, it is appropriate to consider the relative value 
of the resource to the preservation purpose of the statute. The preservation purpose of Section 4(f) is described in 49 
U.S.C. § 303(a), which states: “It is the policy of the United States Government that special effort should be made to 
preserve the natural beauty of the countryside and public park and recreation lands, wildlife and waterfowl refuges, 
and historic sites.” 

An alternative is not feasible if it cannot be built as a matter of sound engineering judgement. 

An alternative is not prudent if: 

https://mva.maryland.gov/safety/Pages/MarylandCAV.aspx


   RECORD OF DECISION 
 

 
APPENDIX D – FEIS COMMENTS & RESPONSES AUGUST 2022 PAGE 22 

  

 

It compromises the project to a degree that is unreasonable to proceed with the project in light of its stated Purpose 
and Need; 

It results in unacceptable safety or operational problems; 

It causes severe social, economic, or environmental impacts even after reasonable mitigation; severe disruption to 
established communities; severe disproportionate impacts to minority or low income populations; or severe 
impacts to environmental resources protected under other Federal statutes; 

It results in additional construction, maintenance, or operational costs of an extraordinary magnitude; 

It causes other unique problems or unusual factors; or  

It involves multiple factors above that while individually minor, cumulatively cause unique problems; or impacts of  
extraordinary magnitude. 

As a PRT alternative would likely not meet the Study’s Purpose and Need, mainly addressing existing and long-term 
traffic growth, it would not be considered a feasible and prudent alternative for the Managed Lanes Study. 
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 FRIENDS OF MOSES HALL 

 

Response: 
In accordance with the National Environmental Policy Act (NEPA), the Federal Highway Administration 
(FHWA) as the lead federal agency and the Maryland Department of Transportation State Highway 
Administration (MDOT SHA) as the co-lead agency, prepared the updated analyses in the FEIS after 
considering input from many stakeholders.  The Preferred Alternative was identified after reviewing all 
comments on the Draft Environmental Impact Statement (DEIS) and further refined after publication of the 
Supplemental DEIS (SDEIS) and review of additional stakeholder input, including input from the Friends of 
Moses Hall and those with interest in this community and its resources.  The analyses presented in the FEIS, 
including those addressing environmental justice and visual impacts, were final evaluations and 
determinations that were made in consideration of the comments received on the draft analyses presented 
in both the DEIS and SDEIS.  Your comments in the July 15, 2022 letter were carefully considered prior to 
issuance of the Record of Decision (ROD). 

Concurrently, FHWA and MDOT SHA, along with the Maryland Historical Trust and Advisory Council on 
Historic Preservation, finalized the Programmatic Agreement (PA) in compliance with Section 106 of the 
National Historic Preservation Act (NHPA) of 1966, for which the Friends of Moses Hall was a consulting party.  
Development and finalization of the DEIS, SDEIS, FEIS and the Section 106 PA were done in close coordination 
and consultation with numerous stakeholders, the public, and multiple local, state, and federal agencies over 
a four-year period.  During that time, FHWA and MDOT SHA provided extensive opportunity for public and 
stakeholder review and input into all aspects of the National Environmental Policy Act (NEPA) and Section 
106 processes.  This input led to identification of the Preferred Alternative that significantly minimized and 
avoided impacts to sensitive resources, including the Morningstar Tabernacle No. 88 Moses Hall and 
Cemetery.  Based on additional investigations and consultation with the Friends of Moses Hall, agencies, and 
other stakeholders, MDOT SHA was able to avoid all direct impacts to the current historic Morningstar 
Tabernacle No. 88 Moses Hall and Cemetery boundary, including all known or suspected burials as identified 
through field investigation. We remain committed to the additional investigation and evaluation of the 
cemetery as described in the PA. 

To date, MDOT SHA has conducted a reasonable and good faith effort to identify interments using noninvasive 
methods of surface survey and ground penetrating radar (GPR) within the known cemetery as well as adjacent 
right-of-way.  Regarding your request for additional GPR, in the final report for the Morningstar property 
attached to the FEIS, Dr. Tim Horsley determined the remaining areas along the current highway and adjacent 
to the cemetery have significant impediments for conducting further meaningful GPR work and have a limited 
potential for identifying further possible burials (FEIS Cultural Resources Technical Report Vol. 9, Appendix 
G, p 15-16).  Nonetheless, in the draft treatment plan shared with the Friends of Moses Hall, MDOT SHA has 
committed to attempt additional GPR work in this area and share the results with appropriate consulting 
parties including the Friends of Moses Hall, before using any invasive methods to identify potential burials in 
these low-probability areas adjacent to, but outside the known cemetery boundary.  As affirmed by the 
Advisory Council on Historic Preservation per their letter rejecting your request for a pre-decisional referral 
to the Council on Environmental Quality (CEQ) and consistent with 36 CFR 800.14(b), the PA provides an 
ongoing, legally binding mechanism to continue consultation, continue evaluating effects to historic 
properties as additional evaluation and design information is developed, as well as provides a mechanism to 
resolve adverse effects and disputes.   
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The MDOT SHA and FHWA properly evaluated the Preferred Alternative’s potential for cumulative effects, 
including at the Morningstar Cemetery.  In conducting this analysis, MDOT SHA has acknowledged that the 
early 1960s construction of I-495 and other aspects of the Eisenhower Interstate System caused disruption to 
the Gibson Grove community and other communities, particularly communities of color.  Indeed, these types 
of community impacts formed the historical context and impetus for passage of NEPA and NHPA.  The MDOT 
SHA, during years of extensive research (discussed in more detail below), has not identified any evidence that 
I-495 construction in the 1960s impacted burials at Morningstar Cemetery.  That research assisted MDOT SHA 
in determining whether the MLS proposed action would contribute to cumulative effects to the Morningstar 
properties and related resources in the context of past, present, and reasonably foreseeable actions as 
required by the NEPA CEQ regulations.    

To provide further detail supporting the FEIS conclusions, MDOT SHA confirmed that in 1992, construction 
work was performed on I-495.  This work was done within the median of I-495 near this area and avoided 
impact to the cemetery property.  As documented in the SDEIS and FEIS, and as concluded in the ROD, the 
Selected Alternative avoids impacts to the cemetery property as well as to the area of the MDOT SHA owned 
right-of-way adjacent to the cemetery property where there could be the potential for unmarked graves.  
Lastly, our review did not identify any reasonably foreseeable future projects in the vicinity of the cemetery.  
We also note that based on commitments included in the ROD and PA, established in part based on 
coordination with stakeholders with interest in the Morningstar resource, the Selected Alternative will 
provide several benefits to the property by reducing stormwater and noise effects over existing conditions.    

The MDOT SHA and FHWA also evaluated the potential for indirect effects including visual, noise, and 
vibration.  This information was presented to and discussed with Friends of Moses Hall in January 2022.  A 
noise barrier is proposed along the cemetery boundary that will reduce the current noise level by half.  The 
MDOT SHA has also committed to designing the barrier in a context sensitive manner with options including 
vegetation screening, artistic form liner panels, and/or memorial plaques commemorating the names of 
known and unmarked interments.  No aspects of the property were determined to be at risk from vibration.   

Regarding drainage concerns on the cemetery, MDOT SHA has completed drainage investigations and various 
assessments of other complaints regarding current damage or disrepair to the cemetery.  It was determined 
that these concerns were not caused by MDOT SHA’s current highway operations.  

At this time, MDOT SHA and FHWA have taken significant measures to avoid all known impacts to the property 
for the MLS and have not identified impacts that require mitigation.  The MDOT SHA and FHWA are committed 
to developing and implementing the cemetery treatment plan identified in the Section 106 PA and 
implementing additional investigations, out of an abundance of caution, to identify any human remains and 
archaeological potential near the cemetery within the ROD limits of disturbance.  The MDOT SHA will continue 
to offer the Friends of Moses Hall opportunities to consult and accommodate reasonable requests as the 
treatment plan is developed and implemented.  Under the terms of the PA, if the results of the investigations 
provide additional information suggesting impacts are possible, then MDOT SHA will continue efforts to avoid 
such impacts and mitigate if impacts are unavoidable.  
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It was also noted that MDOT SHA has committed to “gifting” certain land to the Morningstar Tabernacle No. 
88 Moses Hall and Cemetery.  The term “gifting” is used to indicate that the MDOT SHA will convey this land 
without seeking anything in return. 

Regarding your comments on the environmental justice (EJ) analysis, we note that the initial analysis of 
potential EJ impacts were included in the DEIS.  At this stage of the study, the analysis focused on the entire 
study area, reflecting a broad geographic area surrounding the 48-mile study limits for the Build Alternatives 
assessed in the DEIS.  The DEIS study area included I-495 from south of the George Washington Memorial 
Parkway in Fairfax County, Virginia, including the American Legion Bridge (ALB) across the Potomac River, to 
west of MD 5 in Prince George’s County, Maryland; and I-270 from I-495 to I-370 in Montgomery County, 
including the east and west I-270 spurs north of I-495.   

As a result of comments on the potential impacts, especially to those disclosed in the DEIS to EJ populations, 
MDOT SHA and FHWA took a fresh look at the alternatives and presented a revised alternative in the SDEIS, 
Alternative 9 – Phase 1 South, which substantially reduced the number and location of potentially impacted 
EJ populations.  The Selected Alternative Phase 1 South has identified No Action for some 34 miles and with 
build improvements now 14 miles long focusing on the west side of I-495, including the ALB and I-270 from I-
495 to I-370. 

The SDEIS disclosed impacts to the EJ populations in comparison to non-EJ populations.  The FEIS summarized 
the final technical analyses on impacts to both EJ and non-EJ populations and considered mitigation and 
community enhancements.  Both beneficial and/or adverse impacts to EJ populations were considered in the 
EJ analysis.  Based on the reasoning documented in the SDEIS and FEIS, FHWA and MDOT SHA have 
determined that no disproportionately high and adverse impacts to EJ populations would occur as a result of 
the I-495 and I-270 Managed Lanes Study Preferred Alternative.  As intended by NEPA/Section 106 and 
Executive Order on EJ, a review of the entire record shows that impacts to EJ populations were presented, 
identified by the public as a result of the public outreach process, and were not only considered but resulted 
in a change to the Selected Alternative.  
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The attachments included with this FEIS comment letter are included on the following pages. 
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This letter was included as an attachment with the FEIS Comment Letter and therefore the copy of the 
letter is included here.  However, MDOT SHA acknowledges receipt of this letter is related to the Section 
106 process and has addressed the comments raised through the Section 106 Consulting Parties process.  
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A letter dated July 13, 2022 from ACHP was sent to the Friends of Moses Hall in response to this comment.  
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For a response to the cumulative effects comments raised in this letter refer to the response to the July 15 
FEIS comment, on pages 27-29 above. 



   RECORD OF DECISION 
 

 
APPENDIX D – FEIS COMMENTS & RESPONSES AUGUST 2022 PAGE 37 

  

 

 



   RECORD OF DECISION 
 

 
APPENDIX D – FEIS COMMENTS & RESPONSES AUGUST 2022 PAGE 38 

  

 

This page is intentionally left blank. 
 



   RECORD OF DECISION 
 

 
APPENDIX D – FEIS COMMENTS & RESPONSES AUGUST 2022 PAGE 39 

 OFFICE OF THE COUNTY EXECUTIVE, MONTGOMERY COUNTY 

 

 

Response: 
On June 17, 2022, the FEIS was published in the federal register and made available for a 30-day period on 
the US Environmental Protection Agency’s (USEPA) EIS Database website, on the Op Lanes Maryland webpage 
and at 17 public library locations in Maryland, Virginia and Washington D.C.  The FEIS was prepared to present 
the final analyses completed for the Preferred Alternative, design refinements to address public comments, 
operational considerations and to further avoid and minimize impacts, and to respond over 5,000 comments 
received on the DEIS and SDEIS.   

From the outset of the Study’s NEPA process, the Federal Highway Administration (FHWA) as the lead federal 
agency, and the Maryland Department of Transportation (MDOT SHA) as the co-lead agency, developed a 
comprehensive public involvement and engagement strategy designed to obtain input from stakeholders 
around the entire MLS study area.  This strategy combined traditional opportunities for commenting on the 
Draft Environmental Impact Statement (DEIS) and Supplemental DEIS (SDEIS) in addition to wide-ranging 
outreach to community organizations (e.g., church groups, homeowners’ associations, public interest groups, 
and governmental entities), with particular sensitivity and outreach to identified Environmental Justice 
communities. Refer to FEIS, Chapter 8. The public involvement and engagement process, starting in early 
2018 and continuing for over four years, considered the vast diversity of community resources. Despite a 
global pandemic, MDOT SHA’s public involvement strategy ensured the safety of the public while still 
providing the same opportunities for meaningful participation by the public in the NEPA process.  

The DEIS was published on July 10, 2020 and was made available on the I-495 & I-270 P3 Program webpage 
(https://oplanesmd.com/deis/), on the USEPA EIS Database webpage and at multiple public locations in hard 
copy in Montgomery and Prince George’s counties, Maryland, Fairfax County, Virginia and Washington DC. 
Following publication of the DEIS, FHWA and MDOT SHA provided a 90-day comment period, which is twice 
the minimum time required by the CEQ regulations. Based on input from the general public, community 
partners, stakeholders, and local and federal officials, however, MDOT SHA supported extending the DEIS 
comment period and made a formal request to FHWA, which has authority to grant any extension. FHWA 
approved this request and granted a 30-day extension of the public comment period for the DEIS.  All in all, 
the DEIS was made available for comment and review from July 10, 2020 through and including November 9, 
2020, a total of four months.  During this extended comment period, the agencies received close to 3,000 
comments.   

The SDEIS published on October 1, 2021 was prepared to consider new information relative to the Preferred 
Alternative, Alternative 9 - Phase 1 South.  Building off the analysis in the existing DEIS, the SDEIS disclosed 
new information relevant to the Preferred Alternative while referencing the DEIS for information that 
remained valid. The SDEIS also described the background and context in which the Preferred Alternative, 
Alternative 9 - Phase 1 South was identified. The SDEIS was available for the public to review and comment 
on the Preferred Alternative during a 45-day comment period, which was later extended an addition 15 days.  
The SDEIS was also made available on the I-495 & I-270 P3 Program webpage 
(https://oplanesmd.com/sdeis/), on the USEPA EIS Database webpage and at multiple public locations in hard 
copy in Montgomery and Prince George’s Counties, Maryland, Fairfax County, Virginia and Washington DC. 
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In addition to a combined six-month EIS public comment review period, MDOT SHA has held 16 large public 
workshops, 7 public hearings including virtual and in-person, and over 200 individual, elected official, 
community, stakeholder, and business owner meetings. Refer to DEIS, Chapter 7 and Appendix P; SDEIS, 
Chapter 7; and FEIS Chapter 8 and Appendix R for detailed information on public involvement. 
 
As a result of this continued public involvement and engagement effort, the Preferred Alternative, as 
described in the FEIS, reflected changes made since the SDEIS. Consistent with the NEPA process, a FEIS should 
include responses to substantive comments that can take place in the form of changes from what was 
presented in the DEIS such as factual corrections and/or new or modified analyses or alternatives.  This is 
precisely what was done and clearly reflected in the FEIS. Refer to FEIS, Executive Summary.  The MLS FEIS 
includes responses to more than 5,000 comments received on the DEIS and SDEIS and the Preferred 
Alternative reflects changes to address many of the comments including design modifications and 
adjustments, finalizing technical analyses, continued application of avoidance and minimization efforts and 
finalizing mitigation for unavoidable impacts.  
 
As mentioned above, the FEIS was made available for a 30-day Notice of Availability through various and 
widely accessible means before the Record of Decision (ROD) was approved. Public involvement and 
engagement will continue as the project advances to final design and construction. As a requirement in the 
P3 Agreement, the Developer must provide a public outreach and engagement plan. The Developer will 
coordinate with MDOT SHA to facilitate an early and ongoing collaborative dialogue to engage stakeholders, 
local communities, and property owners though final design and construction. MDOT SHA, jointly with the 
Developer, would be responsible for implementing strategies, such as public meetings and community events, 
with the goal of maintaining an open dialogue with stakeholders. 

 
The attachment included with the FEIS comment letter is included on the following pages. 
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 SIERRA CLUB MARYLAND CHAPTER (JUNE 30, 2022) 

 

Response: 
On June 17, 2022, the FEIS was published in the federal register and made available for a 30-day period on 
the US Environmental Protection Agency’s (USEPA) EIS Database website, on the Op Lanes Maryland website, 
and at 17 public library locations in Maryland, Virginia and Washington D.C.  The FEIS was prepared in support 
of the normal progress of a National Environmental Policy Act (NEPA) Study.  After reviewing and considering 
the many comments received on the Draft Environmental Impact Statement (DEIS) and Supplemental DEIS 
(SDEIS), the agencies took another hard look at its prior analyses, evaluated accumulated data, refined design 
to further address operational considerations and, most notably, to further efforts to avoid and minimize 
impacts.    

From the outset of the Study’s NEPA process, the Federal Highway Administration (FHWA) as the lead federal 
agency, and the Maryland Department of Transportation State Highway Administration (MDOT SHA) as the 
co-lead agency, developed a comprehensive public involvement and engagement strategy designed to obtain 
input from stakeholders around the entire MLS study area.  This strategy combined traditional opportunities 
for commenting on the DEIS and SDEIS in addition to wide-ranging outreach to community organizations (e.g., 
church groups, homeowners’ associations, public interest groups, and governmental entities), with particular 
sensitivity and outreach to identified Environmental Justice communities.  Refer to FEIS, Chapter 8.  The public 
involvement and engagement process, starting in early 2018 and continuing for over four years, considered 
the vast diversity of community resources.  The MDOT SHA’s public involvement strategy ensured the safety 
of the public during the pandemic while still providing the same opportunities for meaningful participation 
by the public in the NEPA process and even expanding opportunities using new technologies available.  

The DEIS was published on July 10, 2020, and was made available on the I-495 and I-270 Public-Private 
Partnership (P3) Program webpage (https://oplanesmd.com/deis/), on the USEPA EIS Database webpage and 
at multiple public locations in hard copy in Montgomery and Prince George’s counties, Maryland, Fairfax 
County, Virginia and Washington D.C.  Following publication of the DEIS, FHWA and MDOT SHA provided a 
90-day comment period, which is twice the minimum time required by the Council on Environmental Quality 
(CEQ) regulations. Based on input from the public, community partners, stakeholders, and local and federal 
officials, MDOT SHA supported extending the DEIS comment period and made a formal request to FHWA, 
which has authority to grant any extension.  The FHWA approved this request and granted a 30-day extension 
of the public comment period for the DEIS.  In summary, the DEIS was made available for comment and review 
from July 10, 2020 through and including November 9, 2020, a total of four months.  During this extended 
comment period, the agencies received close to 3,000 comments.   

Based primarily upon consideration of the large body of comments on the DEIS, the Preferred Alternative was 
revised to identify Alternative 9 - Phase 1 South.  Building off the analysis in the existing DEIS, the SDEIS, 
published on October 1, 2021, disclosed new information relevant to the Alternative 9 - Phase 1 South as well 
as additional information accumulated since the DEIS. The majority of the information and analysis in the DEIS 
remained valid and was referenced accordingly.   
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The SDEIS was available for the public to review and comment during a 45-day comment period, which was 
later extended an additional 15 days, for a total of 60 days.  During this period, all comments received on the 
totality of information available were accepted and considered.  The SDEIS was officially made available on 
the I-495 and I-270 P3 Program webpage (https://oplanesmd.com/sdeis/), on the USEPA EIS Database 
webpage, and at multiple public locations in hard copy in Montgomery and Prince George’s Counties, 
Maryland, Fairfax County, Virginia, and Washington DC. 

In addition to a combined six-month public comment review period for the DEIS and SDEIS, MDOT SHA has 
held 16 large public workshops, 7 public hearings including virtual and in-person, and over 200 citizen, elected 
official, community, stakeholder, and business owner meetings.  Refer to DEIS, Chapter 7 and Appendix P; 
SDEIS, Chapter 7; and FEIS Chapter 8 and Appendix R for detailed information on public involvement. 

As a result of this continued public involvement and engagement effort, in addition to input from federal, 
state, and local agencies, the lead agencies refined and presented the Preferred Alternative and potential 
impacts of the Preferred Alternative.  The MLS FEIS included responses to more than 5,000 comments 
received on the DEIS and SDEIS.  The Preferred Alternative reflects changes to address many of the comments 
including design modifications and adjustments, finalizing technical analyses, continued application of 
avoidance and minimization efforts, and finalizing mitigation for unavoidable impacts.  This is precisely what 
the NEPA process envisions.  Refer to FEIS, Executive Summary for more detailed explanation.  

As mentioned above, the FEIS was made available for a 30-day Notice of Availability through various and 
widely accessible means before the Record of Decision (ROD) was approved.  Public involvement and 
engagement will continue as the project advances to final design and construction.  The MDOT SHA will be 
responsible for implementing strategies, such as public meetings and community events, with the goal of 
maintaining an open dialogue with stakeholders. 
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 SIERRA CLUB MARYLAND CHAPTER (JULY 18, 2022) 

 

Response: 
The following is a response to the Sierra Club, et al. (hereafter “Sierra Club”) comments on the I-495 & I-270 
Managed Lanes Study (Study) Final Environmental Impact Statement (FEIS), dated July 18, 2022.  The cover 
letter and executive summary portion of the comment letter summarizes specific comments offered in the 
rest of the comment.  Because all topics summarized in the introductory statement are covered separately 
below, as well as in responses to common themes raised by other parties, this portion of the comment letter 
does not require a specific response. The Federal Highway Administration (FHWA) and Maryland Department 
of Transportation State Highway Administration (MDOT SHA), co-lead agencies for this Study, have also 
reviewed Exhibits A-M that were included with the comment letter, but are addressed in the topics below 
and do not require a specific response either. 

Throughout these comments, the Sierra Club cites to and/or summarizes various statutes, regulations, federal 
agency guidance, and case law regarding the National Environmental Policy Act (NEPA) process or other 
substantive areas of law. These comments generally reflect commenters’ interpretations and legal 
conclusions.  The Lead agencies have considered these commented but this response does not require the 
Lead agencies to specifically address the commenters’ interpretation of the law and its application. The 
following responses focus on the contents of the environmental data and analysis reflected in the FEIS. It 
follows the table of contents and main issues listed in the comment letter. 

Responses to the Sierra Club’s comments on the Draft Environmental Impact Statement (DEIS) can be found 
in FEIS, Appendix T, Section T.2.A, Volume 3 and responses to the Supplemental DEIS (SDEIS) comments can 
be found in FEIS, Appendix T, Section T.2.B, Volume 2. 

I. The Sierra Club’s letter stated that the Agencies’ Environmental Review Process Fails to Satisfy Public 
Participation Requirements 

FHWA and MDOT SHA responded to the Sierra Club’s letter dated June 30, 2022; refer to page 39 of this ROD, 
Appendix D. The June 30th letter raised the same issues as the July 18, 2022 Sierra Club letter. These 
comments questioned whether a 30-day availability period was adequate to meaningfully review and 
comment on the material in the FEIS including supporting appendices. Based on the Council on Environmental 
Quality (CEQ) regulations, no formal comment period on a FEIS is required and no final decision can be made 
sooner than 30 days after the FEIS is published in the Federal Register. An extension of the FEIS availability 
period was not granted by FHWA as there has been extensive opportunity for the public to review and 
comment on the Project documents including the DEIS and SDEIS over a four-year period. The FEIS was 
prepared in support of the normal progress of a NEPA Study.  That is, after reviewing and considering the 
many comments received on DEIS and SDEIS the agencies took another hard look at its prior analyses, 
evaluated accumulated data, refined the Preferred Alternative design to further address operational 
considerations and most notably to further minimize impacts. The FEIS outlined the changes made since the 
SDEIS to aid in review of new or updated information.  Supporting technical reports appended to the FEIS 
were analyses presented in the DEIS, updated in the SDEIS, and finalized for the FEIS. For the more detailed 
response to comments related to the request to extend the FEIS availability period, refer to the FHWA and 
MDOT’s response to the June 30, 2022 Sierra Club comment in page 39 of this ROD, Appendix D. 
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The July 18, 2022 letter also claims the Agencies ignored opposing viewpoints, declined to tally the number 
of comments opposing the project in the FEIS, responded to public comments after the public could formally 
reply, and responded to similar comments in an inconsistent manor. In total, over 5,000 comments were 
received during the study comment periods for the DEIS and SDEIS. These comments were organized into 
relevant comment themes and summarized in respective reports. To be fully transparent and to ensure all 
comments were able to reach other citizens, the comment summary reports, including the individual 
submissions, were made publicly available on the Program website. The FEIS, Appendix T includes a response 
to every comment received on the DEIS and SDEIS.  There is no requirement to tabulate the comments 
because every comment and response is available.  FEIS, Appendix T includes a table of contents and an index 
to aid readers in finding both a response to their DEIS and SDEIS comments as well as the copy of their 
comments received. The index is organized first by the commenting entity (i.e. community organization, 
business, etc.) or individual, then alphabetical by the commenter’s last name or organization. The DEIS 
Comment and Response Index can be found on Page 2 of Appendix T, Index and the SDEIS Comment and 
Response Index on Page 67 of Appendix T, Index.  

Refer to Appendix T, Section T.1 for agency comment responses, T.2 for community organization comment 
responses, T.3 for elected official comment responses, T.4 for business comment responses, T.5 for form 
letter comment responses, and T.6 for individual comment responses. For thematic comment responses, 
refer to Chapter 9 of the FEIS. 

All Study documents posted on the website are compliant with Section 508 of the Rehabilitation Act of 1973 
and follow federal and state accessibility requirements.  The files can be read by a computer program to 
someone who is visually impaired.  As included in Exhibit C, MDOT SHA sent a response to Mr. Gallant 
regarding the protection of files on the website.  The files can be printed, they are accessible to the visual 
impaired in a manner which fully complies with 508 but content is produced in pdf format in an effort to 
maintain the integrity of the content. 

II. The Sierra Club’s letter states that Traffic Models Used in the FEIS Are Deeply Flawed  

FEIS comments questioned the Study’s final traffic forecasts and modeling results.  These comments are not 
based in fact and appear to be based on a misunderstanding of how data was updated and refined between 
publication of the SDEIS and publication of the FEIS and its supporting documents.  FHWA and MDOT followed 
accepted practice and processes for considering how or if the Preferred Alternative design refinements or 
other relevant new information would impact traffic forecasts.  Any changes to the traffic forecast results in 
the FEIS properly reflect appropriate and relatively minor updates to modeling inputs based on information 
available to MDOT SHA following completion of the SDEIS.  

The Sierra Club has indicated that the FEIS’s traffic model appears to be inconsistent with the traffic model 
used to predict revenue. Both modeling efforts are based on the Metropolitan Washington Council of 
Governments (MWCOG) regional travel demand model. However, updates and enhancements to the 
MWCOG models vary by use and purpose associated with the particular modeling exercise.  Per AASHTO’s 
Practitioners’ Handbook, Managing the NEPA Process for Toll Lanes and Toll Roads (August 2016): “The NEPA 
traffic forecasts are intended to provide the basis for an informed Federal decision about the project. For 
projects involving a PPP or bond financing, it also will be necessary at some point to prepare investment-
grade traffic and revenue (T&R) forecasts.  The T&R forecasts serve a different purpose from the NEPA 
forecasts: they provide assurances to investors that traffic levels will be sufficient to support the toll revenues  
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anticipated for the project. These two sets of traffic forecasts generally are conducted separately and involve 
different methodologies. In many cases investment-grade T&R forecasts are prepared after the NEPA process 
is completed.” 

In general, Toll and Revenue modeling is performed for financial planning. It is used in part to generate traffic 
forecasts that can help identify and evaluate any potential financial risks or uncertainties associated with the 
project over time. CDM Smith is a company that performs Toll and Revenue studies using proprietary 
algorithms, data, and analysis, which they performed for the financial planning efforts for this project and to 
support toll setting. As noted in their report, their work included refinements to the MWCOG model – 
including adjustments to the population and employment projections, among other things. In addition, the 
Developer, as MDOT’s P3 partner, will perform their own independent Traffic and Revenue studies to support 
their project financing. Neither Toll and Revenue models are used to evaluate the traffic operations of 
freeway segments, ramp segments, and intersections within the study area and they do not provide traffic 
performance measures needed to support NEPA and IAPA evaluations and documentation. When using 
information from the Toll and Revenue studies, it is also important to keep in mind that, “CDM Smith made 
qualitative judgments related to several key variables in the development and analysis of the traffic and 
revenue estimates that must be considered as a whole; therefore, selecting portions of any individual result 
without consideration of the intent of the whole may create a misleading or incomplete view of the results 
and the underlying methodologies used to obtain the results,” as stated in the Final Toll Rate Setting Report. 

The traffic modeling and analysis used to support traffic analysis for NEPA and IAPA, as well as engineering 
design, is also based on traffic forecasts developed from use of the MWCOG travel demand model, but the 
refinements and post-processing assumptions and methodologies differ from those used in Toll and Revenue 
model. Based on the MWCOG model and refinements completed as part of the NEPA process, the traffic 
forecast can then be used to develop VISSIM microsimulation models, the results of which are evaluated to 
identify the project’s traffic impacts and potential areas for design refinements. More specifically, the traffic 
forecasts in the FEIS were not used to determine when the soft cap would potentially be exceeded; that 
information would come from the Toll and Revenue studies. Rather, as part of the forecasting assumptions 
for the NEPA efforts, it was assumed that the maximum throughput in the managed lanes would be capped 
(by use of toll rates) in order to maintain the minimum operating speed requirement. As stated in FEIS 
Appendix A, “It should be noted that toll rates are unknown at this point, but they will be dynamic to manage 
traffic demand in the HOT lanes. For the purposes of this analysis, volumes in the managed lanes were 
assigned to provide the maximum throughput while maintaining speeds of at least 45 mph in the managed 
lanes (the federal requirement). This threshold occurs at 1,600 to 1,700 vehicles per hour per lane in the 
highest demand segment, which equates to a maximum of 3,200 to 3,400 vehicles per hour in the two-lane 
managed lane network.” 

The description above helps explain why specific numbers from the Toll and Revenue studies should not be 
compared to specific numbers from the FEIS forecasts. Nonetheless, it should be noted that despite the 
differences in modeling purposes, assumptions and methodologies, MDOT’s traffic modeling team did 
coordinate with the ongoing CDM Smith and P3 Developer modeling efforts to compare traffic volume 
forecasts to confirm relative consistency. 
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In addition, the FEIS comment questioned the number of traffic model runs used in the analysis reported in 
the NEPA documentation.  As part of MDOT SHA’s Draft Application for Interstate Access Point Approval 
(IAPA), the IAPA Framework Document notes that “Five (5) runs will be performed for each model scenario,” 
(page 24). This approach was approved by FHWA and is consistent with MDOT SHA Guidelines. Refer to FEIS, 
Appendix B for additional details on MDOT SHA’s Draft Application for IAPA Approval. 

The FEIS comment highlights specific travel time values, noting differences between the SDEIS and FEIS in a 
series of tables starting on page 18.  The concerns are similar to those raised by the Maryland Transit 
Opportunities Coalition (MTOC) in a letter to FHWA dated July 11, 2022.  MDOT’s response to the MTOC 
comments is included in ROD, Appendix D.  That response includes a list of specific forecasting and coding 
changes that were made by MDOT between the SDEIS and FEIS in light of the new recommended Preferred 
Alternative, and as part of the normal course of action for a NEPA study. The changes refined the analysis in 
response to public, stakeholder, and agency comments concerning the scope of the proposed action, as well 
as other issues.  The updated analysis did not fundamentally alter the overall findings of the MLS.  The 
following explains in greater detail how these refined analyses affected the specific travel time numbers cited 
by the Sierra Club. 

Table 1 on page 18 shows travel time results for three northbound trips on the west side of the study area.  
The table correctly notes that the travel time results for all three of these trips decreased between the SDEIS 
and FEIS in both the No Build condition and in the Build condition.  The reason that these travel times 
decreased is due to residual impacts from forecasting changes that were made in the Greenbelt area on the 
northeast side of the study area related to planned background development at the Greenbelt Metro 
interchange.  The forecasts used in the SDEIS were overly conservative and projected peak period volumes 
that far exceeded the capacity along the Inner Loop and the ramps serving the Greenbelt Metro interchange. 
In the 2045 SDEIS models, severe congestion formed on the Inner Loop during the PM peak period 
approaching Greenbelt.  The congestion was so severe that it backed up through the top side of the Beltway 
and into the west side of the Beltway, which increased travel times for northbound trips, including those 
shown in Table 1.   

Upon review of the SDEIS models following the comment period, it was determined that the Greenbelt 
forecast projections were not consistent with the MWCOG model trends and therefore needed to be 
adjusted.  The volumes serving the background development were reduced accordingly during development 
of the FEIS.  This change impacted the travel time results reported in the FEIS because there was less 
congestion on the Inner Loop through the Greenbelt area, which no longer spilled back into the west side of 
the Beltway.  Therefore, travel times improved in the FEIS for the northbound trips listed in Table 1.  Because 
this change was related to background development, it affected both the No Build results and the Build 
results.  While both the No Build and Build travel times reduced in the FEIS, the net difference between No 
Build and Build remained approximately the same and therefore this change did not fundamentally alter the 
overall benefits of the Preferred Alternative reported originally in SDEIS Chapter 3 and updated in FEIS 
Chapter 4, and the general conclusions are the same.  

Table 2 reprints some of the values from Table 1, while Tables 3 and 4 highlight the travel time results for 
some additional trips on the west side of the study area. The explanation for why the travel times decreased 
between the SDEIS and the FEIS is the same as described above.  The letter also highlights these specific 
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trips because they are examples of trip pairs in which the projected travel time in the general purpose lanes 
under Build conditions is higher than for the same trip under No Build conditions.  This topic has been brought 
up before and is addressed in Section XI.B.6 of the ROD.  The FEIS shows that the travel times for some Inner 
Loop trips are “longer” in the Build general purpose lanes than No Build.  The reason is that the backups would 
be so bad in Virginia under the No Build condition that fewer vehicles would actually get across the American 
Legion Bridge (ALB) during the peak hour.  This makes some trips in Maryland under the No Build look better 
than they are.  The Build condition serves much more throughput during the peak hour and there is naturally 
some increase in travel time during the peak when looking at certain segments.  While this affects some trip 
pairs, including the ones highlighted in the Sierra Club letter, most (76%) of the trip pairs show a benefit from 
traveling in the general purpose lanes under Build versus No Build, and the average PM travel time change 
between No Build and Build is a net improvement of 8 minutes of savings when looking at the entire system.   

Table 5 and Table 6 show the travel time results for two trips that start on the top side of I-495 and follow the 
Outer Loop towards the ALB during the PM peak period.  The tables highlight a large change in projected 
travel times for these trips between the SDEIS and FEIS in the No Build model.  These travel time increases 
detailed in the FEIS resulted from correction of a coding error in the SDEIS No Build VISSIM PM peak model 
that was identified and corrected during development of the FEIS.  The issue was related to the routing of 
HOVs traveling from the top side Outer Loop to I-270 northbound, which caused severe congestion on the 
Outer Loop approaching the east spur to I-270 by sending too many vehicles north towards I-270 and not 
enough along the Outer Loop towards the ALB.  This change did not significantly alter the overall network-
wide results for the No Build Alternative, but rather shifted some of the congestion from one area to another. 
Therefore, the coding issue was not initially apparent when reviewing the overall findings presented in the 
SDEIS.  Upon closer review of the SDEIS models following the comment period, this issue was identified and 
corrected.  This change affected the travel times in the No Build PM model in a couple of locations.  Travel 
times on the top side Outer Loop approaching Connecticut Avenue decreased between the SDEIS and the 
FEIS, while travel times on the west side Outer Loop approaching the ALB (such as those highlighted in Table 
5 and Table 6) increased between the SDEIS and the FEIS.  But as noted above, the overall No Build travel 
times and delays were not significantly affected by the change.  This coding change was applied to the No 
Build model only, and therefore did not affect the Build results for these trips.  

As shown in Table 5, the Build travel times are similar between the SDEIS and the FEIS.  However, Table 5 and 
Table 6 show the incorrect values for the general purpose lane travel times for the Build condition.  The values 
for the SDEIS and FEIS appear to be transposed in the Sierra Club letter – for the trip from Connecticut to 
GWP (Table 5), the reported travel time in the SDEIS is 9.8 minutes (not 10.1 minutes), while the reported 
travel time in the FEIS is 10.1 minutes (not 9.8 minutes).  A similar error was made in the Sierra Club letter in 
Table 6 for the trip from Connecticut to River Road.  The reported travel time in the SDEIS is 6.6 minutes (not 
7 minutes) and the reported travel time in the FEIS is 7 minutes (not 6.6 minutes).  This error is carried over 
into the “Difference” row, and therefore the “Increase Time” values shown in the yellow box in Table 5 and 
Table 6 are incorrect.  If the proper values were used, the calculated increase time would be 440% (not 470%) 
in Table 5 and 586% (not 656%) in Table 6.  As with the other changes described above, the coding change 
made by MDOT between the SDEIS and FEIS did not fundamentally alter the overall benefits of the Preferred 
Alternative reported originally in SDEIS Chapter 3 and updated in FEIS Chapter 4, and the general conclusions 
are the same.   
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The July 18, 2022 comment letter also suggested that MDOT SHA should be using empirical data from other 
projects in Virginia and Maryland.  MDOT SHA did look at similar projects in Virginia, Maryland, and around 
the country, and that those projects showed system wide benefits to constructing managed lane facilities.  
FHWA has been promoting the use the managed lanes for many years, as noted in the example from 2004:  
https://highways.dot.gov/public-roads/novemberdecember-2004/managed-lanes. 

For additional information refer to the following documents: FEIS Chapter 4; FEIS, Appendix A, Final Traffic 
Analysis Technical Report; FEIS Appendix B, and MDOT SHA’s Draft Application for Interstate Access Point 
Approval.  Responses to the Sierra Club’s comments on the DEIS can be found in FEIS, Appendix T, Section 
T.2.A, Volume 3, page CO-535 and responses to the SDEIS comments can be found in FEIS, Appendix T, 
Section T.2.B, Volume 2, page CO-826. 

III. The Sierra Club’s letter states the FEIS Fails To Address Impacts to Public Health  

The FEIS comment claims that public health was not addressed and ties it to a need for air quality and traffic 
safety analyses.  This is not accurate as these analyses have been conducted for the Study.  Specifically, the 
FEIS addresses comments received on public health in a response found on page 9-56 of the FEIS, Chapter 9. 
In addition, air quality and traffic safety analyses have been completed and documented. 

While safety was not identified as a need for the Study, a safety analysis was conducted as part of MDOT 
SHA’s Draft Application for IAPA Approval; refer to FEIS, Appendix B for additional details. That safety 
evaluation included a thorough review of existing crash data; an evaluation of crash rates and the 
identification of high crash locations; a qualitative assessment of how key design elements would be expected 
to influence safety; and a quantitative analysis that provides relative comparison results of predictive crash 
analysis for the No Build and Preferred Alternative. The safety results demonstrate that the Preferred 
Alternative should not have a significant adverse impact on the safety of the study corridors. 

The air quality analysis is thoroughly documented in the DEIS, SDEIS, and FEIS; refer to DEIS, Chapter 4, 
Section 4.8; DEIS Appendix I; SDEIS, Chapter 4, Section 4.8; FEIS, Chapter 5, Section 5.8; FEIS, Appendix K, 
and FEIS, Chapter 9, Section 9.3.4.F.  As stated in the FEIS, the Study is located in an attainment area, as 
defined by US Environmental Protection Agency (USEPA), for carbon dioxide (CO), and particulate matter 
(PM10 and PM2.5); therefore, transportation conformity requirements pertaining to these criteria pollutants 
do not apply to this project and no further emissions analysis were evaluated. Montgomery County, Maryland 
and Fairfax County, Virginia are listed by USEPA as non-attainment for the 2015 8-hour ozone standard.  
However, the National Capital Region Transportation Planning Board updated the Visualize 2045 plan in 2022 
and the design concept and scope for the Selected Alternative is included in the Air Quality Conformity 
analysis accompanying the update. As the Study is included in the conforming long-range plan and the Air 
Quality Conformity analysis, the Selected Alternative would not cause new air quality violations, worsen 
existing violations, or delay timely attainment of the relevant national ambient air quality standards including 
ozone. 

 

https://highways.dot.gov/public-roads/novemberdecember-2004/managed-lanes
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As documented in the FEIS and in accordance with the latest mobile source air toxics (MSAT) guidance, the 
Study is best characterized as one with “higher potential MSAT effects” since the projected Design Year traffic 
is expected to reach the 140,000 to 150,000 average annual daily traffic (AADT) criteria.1 Therefore, a 
quantitative MSAT emissions analysis was conducted. The results of the MSAT analysis show that all of the 
MSAT pollutant emissions are expected to increase slightly for the Preferred Alternative when compared to 
the No Build condition for 2025 and 2045. All MSAT pollutant emissions are expected to significantly decline 
in the Opening (2025) and Design years (2045) when compared to existing conditions (2016). These long-term 
reductions occur despite projected increase in vehicle miles traveled (VMT) from 2016 to the 2025 and 2045 
Build scenarios. Refer to FEIS, Chapter 5, Section 5.8 and FEIS, Appendix K, Section 3.3.3 for additional detail 
on the MSAT results. 

As documented in the FEIS, to date, no national standards for greenhouse gas (GHG) emissions have been 
established by the USEPA under the Clean Air Act and there is no regulatory requirement that has been 
established to analyze these emissions at a project level for transportation projects. Consistent with the 2016 
CEQ Final GHG NEPA guidance,2 a quantitative GHG analysis was conducted on the six Build Alternatives and 
the Preferred Alternatives as documented in the DEIS and FEIS, respectively. Since there is no approved 
methodology for conducting a project-level quantitative GHG emissions analysis, there are numerous 
parameters that could be applied to conduct such a review. Consistent with FHWA guidance on developing 
an affected network to analyze project-related pollutants, such as MSATs, MDOT SHA analyzed GHG 
emissions using the same affected network as the MSAT analysis.  Refer to FEIS, Appendix K, Section 3.4.1 
for the GHG results.   

Air quality considerations during construction are documented in FEIS, Chapter 5, Section 5.23.3 and FEIS, 
Appendix K.  The results of the analysis of operational emissions of GHGs during construction using FHWA’s 
Instructure Carbon Estimator can be found in Appendix B of the Final Air Quality Technical Report (FEIS, 
Appendix K).  

While no significant increase in GHG emissions from the Preferred Alternative was noted, MDOT SHA has 
committed to implementing a Greenhouse Gas Reduction Program to reduce emissions during construction. 
Refer to ROD, Appendix A, Table 1. 

IV. The FEIS’s Discussion and Evaluation of Plummers Island, Certain NPS Lands, the Potomac River, and 
Impacts to the Northern Long-Eared Bats and Other Bats Is Incomplete and Contrary to Applicable Legal 
Requirements 

The FEIS comments stated that the FEIS failed to acknowledge the full scope of impacts to Plummers Island, 
including the long-term research plots and sensitive research sites that will be destroyed by the project. This 
is not accurate. FEIS Appendix T, Section T.2.A Volume 2, page CO-347 includes MDOT SHA’s responses to 
comments from the Washington Biologist Field Club (WBFC) including specific responses that address these 
impacts to Plummers Island and the research plots. In addition, Plummers Island is discussed in the FEIS, 
Chapter 5, Sections 5.4, 5.7, 5.12, 5.17, and 5.19; FEIS, Appendix G, Final Section 4(f) Evaluation; FEIS, 
Appendix M, Natural Resources Technical Report; and FEIS, Appendix N Final Avoidance, Minimization and 
Impacts Report. 

 
1 Updated Interim Guidance on Mobile Source Air Toxic Analysis in NEPA Documents. October 18, 2016. https://www.fhwa.dot.gov/environMent/air_quality/air_toxics/policy_and_guidance/msat/page03.cfm 
2 https://www.federalregister.gov/documents/2016/08/05/2016-18620/final-guidance-for-federal-departments-and-agencies-on-consideration-of-greenhouse-gas-emissions-and 

https://www.fhwa.dot.gov/environMent/air_quality/air_toxics/policy_and_guidance/msat/page03.cfm
https://www.federalregister.gov/documents/2016/08/05/2016-18620/final-guidance-for-federal-departments-and-agencies-on-consideration-of-greenhouse-gas-emissions-and
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The FEIS comments stated that MDOT SHA failed to respect WBFC’s role on Plummers Island throughout the 
planning process and provide appropriate advanced notice for disturbances to the island. FHWA and MDOT 
SHA have met with the WBFC representatives directly 3 times during the NEPA process for the Study. For 
access to Plummers Island, MDOT SHA secured permits with the National Park Service (NPS), the property 
owner, for all work done on NPS land and coordinated as agreed upon with NPS for all access to the 
properties. In addition, NPS has coordinated directly with WBFC several times. 

Plummers Island is part of the Chesapeake and Ohio Canal National Historical Park and is owned by the NPS. 
As part of the Section 106 coordination for the Study, MDOT SHA completed the National Register of Historic 
Places (NRHP) determination of eligibility (DOE) form, included in FEIS, Appendix I and as Exhibit J in the Sierra 
Club FEIS comment letter.  Plummers Island is a recognized ecologically sensitive and an NRHP-eligible historic 
property in addition to being part of the larger Chesapeake and Ohio Canal National Historical Park. The WBFC 
is a Section 106 Consulting Party for the Study and in this role they have had opportunities to comment on 
the project, the adverse effects and mitigation for impacts to Plummers Island.  The specific comments from 
the WBFC on the Programmatic Agreement (PA), which were included as Exhibit M in your comment letter, 
were responded to by MDOT SHA.  All of the consulting party comments on drafts of the PA were responded 
to and distributed to the consulting parties.  

The FEIS comments state that the FEIS does not sufficiently explain why the west shift option for the American 
Legion Bridge (ALB) was rejected. This is not accurate. The FEIS includes this explanation in FEIS Appendix N, 
pages 6 through 10 and 17.  

The FEIS comments states that mitigation for impacts to Plummers Island should have been evaluated in the 
NEPA process from the beginning and not just the Section 106 Process that will conclude after the comment 
period is over and the ROD is signed. The DEIS, SDEIS and FEIS document the mitigation that has evolved 
through the NEPA process in consultation with the regulatory agencies and with feedback from stakeholders 
and public comments. The public had an opportunity to review the final mitigation and commitments during 
the FEIS availability period.  FEIS, Chapter 7 and Appendix A of the ROD, document the mitigation and 
commitments developed during the NEPA process.  Specifically, there is a commitment with the NPS to 
evaluate additional options for the ALB during final design that would further minimize or avoid physical 
impacts to Plummers Island.  

The FEIS comments stated that the natural resource mapping is inaccurate. MDOT SHA does not agree with 
this assertion and believe the mapping to be complete. FEIS Appendix T DEIS and SDEIS Comments and 
Responses Section T.2A Volume 2, page CO-351 includes comment responses that describe what is included 
in the project mapping.  

The FEIS comments stated that the FEIS fails to accurately describe the likely impacts of the Preferred 
Alternative due to risks of catastrophic flooding to Plummers Island, and further states that the flooding issues 
from the planned caisson and pier emplacements of the ALB and leveling or trimming of the Plummers Island 
rock ridge were not fully addressed in the FEIS. This is not accurate.  FEIS Appendix T, DEIS & SDEIS Comments 
and Responses, Section T.2.B, Volume 1, page CO-717 addresses these concerns and indicate that full 
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hydrologic and hydraulic analysis (H&H) will be completed during final design to ensure that adverse flooding 
impacts due to the ALB construction are reduced to the maximum extent practicable. The rock ridge will not 
be trimmed or leveled as part of the project. The issue of potential flooding impacts were minimized to the 
extent possible during preliminary design of the Preferred Alternative.  

In addition, the FEIS comments stated that the data being used to evaluate construction impacts from 100-
year floods is outdated and understates the risks to Plummers Island. The current regulatory requirement for 
flood consideration is to use the rainfall intensity associated with a 100-year flood event. FEIS Appendix T, 
DEIS & SDEIS Comments and Responses, Section T.2.B, Volume 1, page CO-717 discusses the 100-year storm 
and how the project will address flooding. Should the 100-year event volumes be updated during final design, 
the project will use the revised regulatory volumes for H&H analysis.   

MDOT SHA has made a commitment to maintain access to Plummers Island for construction purposes by 
bridging over the oxbow of the Potomac River without placing any materials or fill within the stream channel. 
An additional commitment to implement best management practices during the replacement of the ALB 
crossing the Potomac River such as extensive in-stream work and using coffer dams and temporary 
construction trestles to avoid and minimize impacts to the river and its aquatic biota. Refer to FEIS, Chapter 
7 and ROD, Appendix A, Table 1. 

FEIS comments stated that that the Potomac River and the drinking water drawn from the Potomac River 
would be negatively impacted by runoff from the ALB. The primary drinking water intake in the Potomac River 
is located above Great Falls and outside the project. The water intake at Little Falls Dam is only used 
intermittently. The NRTR does acknowledge the potential to increase contaminants to the raw water drawn 
from the Potomac River prior to being treated and distributed as drinking water. 

The FEIS comment states there is no stormwater management planned for the ALB, and claims this may run 
afoul of Clean Water Act requirements. As explained in FEIS, Chapter 3, Section 3.1.6, direct discharge at the 
ALB qualifies for a waiver from quantity management because the runoff from a bridge will enter the major 
waterway significantly before the peak in the waterway elevation and therefore will not affect downstream 
flooding.  Additionally, the NPS has jurisdiction over the land on both sides of the river and has determined 
that no SWM will be permitted in the circumstances presented.  

The FEIS comments stated that the level of tree impacts on NPS lands is unacceptable and that there is no 
mitigation proposed. This is inaccurate. MDOT SHA has worked closely with NPS to avoid and minimize 
impacts to forests and trees on NPS property to the greatest extent practicable. FHWA and MDOT SHA have 
coordinated closely to develop acceptable levels of mitigation for impacts to NPS property and resources on 
their property. Separately, the Department of Interior and NPS have concurred with the FEIS and its proposed 
level of impacts and mitigation. FEIS, Chapter 5, Section 5.16.4 page 5-110 summarizes the forest and 
terrestrial vegetation components of the comprehensive ecological restoration plan for mitigation of impacts 
to NPS property.  
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The FEIS comment states further investigation and justification required into whether it is legal without 
Congress’s review and approval to de-federalize Capper-Crampton lands and transfer to states for 
transportation use. FHWA and MDOT SHA have coordinated with the NPS and National Capital Planning 
Commission throughout the NEPA process on potential impacts to park property acquired with Capper-
Cramton funding.  This coordination and impacts are described on page 5-29 and 5-30 of the FEIS, Chapter 5.  
As stated, after the conclusion of the NEPA process and if NPS agrees to the use of the impacted lands, FHWA 
would officially request the land for the highway purposes via execution of a highway deed easement, which 
does not require Congressional review.  

The FEIS comment claims information on recreational use of the Potomac River during construction was not 
addressed and that the Canoe Cruisers Association comments were dismissed. A response to the Canoe 
Cruisers Association SDEIS Comment letter can be found in FEIS, Appendix T, Section T.2.B, Volume 1, which 
includes a response on river access during construction.  

Furthermore, the Sierra Club letter states, the EIS lacks identification and Section 4(f) analysis on impacts to 
Potomac River. This a false statement. The Potomac River is a natural feature, rivers are not subject to Section 
4(f) requirements, and it is not a district, site, structure, building, or object and not considered a historic 
property under Section 106 of NHPA. While the river was not evaluated under Section 4(f) or Section 106, it 
was considered as a drainage basin, watershed and for surface water quality in FEIS, Section 5.13 and FEIS, 
Appendix M. In addition, MDOT SHA has committed to consult with NMFS and MDNR when construction 
plans are developed for roadway crossings of the Potomac River and Cabin John Creek, the two known 
anadromous fish use areas, to ensure that impacts due to construction and permanent fill are minimized to 
the extent practicable. Refer to FEIS, Chapter 7 and ROD, Appendix A, Table 1. 

FEIS comments state that the project failed to properly survey for rare, threatened, and endangered bat 
species and that the methodology used was not sufficient. Refer to the FEIS, Chapter 5, Section 5.19.2.A for 
a summary of the survey information conducted for the Study on the Northern Long-eared Bat (NLEB); 
additional details are documented in FEIS, Appendix M. The bat survey methodology used for the Managed 
Lanes Study is in keeping with the US Fish and Wildlife Service (USFWS) survey protocol, Range-wide Indiana 
Bat Summer Survey Guidelines, 2020. USFWS requested that MDOT SHA not conduct mist netting due to the 
risk of listed bats contracting COVID. The Study’s bat survey plan was approved by USFWS prior to the 
commencement of the acoustic survey. Acoustic surveys were conducted in the vicinity of the ALB on both 
sides of the Potomac River. The results of bridge surveys for the presence of roosting bats and evening 
emergence surveys for bats potentially roosting on the ALB and Northwest Branch Bridge in 2019 were also 
provided in Appendix P of the Final Natural Resources Technical Report (FEIS, Appendix M) and the Bridge 
Survey Report for the Northern Long-eared Bat (Myotis septentrionalis) and Indiana Bat (Myotis sodalis), of 
the Final Natural Resources Technical Report (Appendix P of FEIS, Appendix M). 

The FEIS comments indicated that the FEIS should have considered and addressed the effects of the U.S. 
District Court for the District of Columbia determination that the designation of the NLEB as threatened, 
rather than endangered, was arbitrary and capricious and the project should not have relied upon the 4(d) 
Rule to determine adequate species protection.  FHWA and MDOT SHA have coordinated closely with the  
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USFWS throughout the NEPA process regarding the NLEB. MDOT SHA went above and beyond federal 
requirements and agreed to a voluntary time of year restriction for tree clearing from May 1 to July 31 of any 
year within a 3-mile buffer of the positive acoustic detection of the NLEB to protect the NLEB. USFWS provided 
a SDEIS comment indicating that the project would need to reinitiate Section 7 consultation if the NLEB listing 
status changes. Until the NLEB status is changed by USFWS, the current Section 7 coordination stands and is 
complete.  

The FEIS comments stated that the proposed construction in Fairfax County, Virginia associated with the 
Preferred Alternative was not presented to the public until the FEIS was released in June 2022. This is not 
accurate. Throughout the NEPA process, MDOT SHA has coordinated closely with Virginia Department of 
Transportation (VDOT) and Fairfax County. Public outreach to Fairfax County residents has included direct 
meetings as well as multiple indirect notifications, including newspaper advertisement, radio spots, and email 
blasts. The DEIS, SDEIS and FEIS have been publicly available online and in a Fairfax County Public Library. All 
alternatives considered throughout the NEPA process have included proposed construction in Fairfax County, 
Virginia.  

The FEIS comments stated that the public did not learn about the potential impact to Virginia state-
endangered Little Brown Bat and Tri-colored Bat until the FEIS was released in June 2022.  MDOT SHA 
requested a list of potentially affected species from Virginia Department of Wildlife Resources (DWR) prior to 
the DEIS publication. DWR provided a response after the DEIS was published that these two bat species could 
potentially occur within the Virginia portion of the study corridor.  MDOT SHA completed bat survey data 
analysis and included its results in the FEIS. Presence of the tri-colored bat was confirmed, but no Little Brown 
Bats were identified. Virginia DWR agreed to the time of year restriction for tree clearing within the Virginia 
portion of the Preferred Alternative from April 1 – October 31 of any year to avoid impact to tri-colored bat 
roost trees during roosting season.   

V. The Sierra Club’s letter states the FEIS Fails to Meet the Agencies’ Environmental Justice Obligations 
Despite Numerous Commenters’ Efforts in Identifying Deficiencies in the Agencies’ Analysis  

The comments stated that the environmental justice (EJ) analysis had not been previously released to the 
public for review and comment.  This is not accurate.  The DEIS, SDEIS, and FEIS all documented the EJ analysis 
completed for the Project; refer to DEIS, Chapter 4, Section 4.21; DEIS Appendix E; SDEIS, Chapter 4, Section 
4.21; FEIS, Chapter 5, Section 5.21; and FEIS, Appendix F.  The EJ analysis and methodology is discussed in 
DEIS, Chapter 4, Section 4.21.2 and FEIS, Chapter 5, Section 5.21.2. 

As stated in the DEIS, SDEIS, and FEIS, the strategies developed under EO 12898, USDOT Order 5610.2C, FHWA 
Order 6640.23A, and FHWA memorandum Guidance on Environmental Justice and NEPA (2011) set forth the 
appropriate and necessary steps to identify and address disproportionately high and adverse effects of 
federal transportation projects on minority and low-income populations. Based on these strategies, the first 
four steps, below, were documented in the DEIS EJ analysis, updated in the SDEIS EJ analysis and updated and 
enhanced where necessary for the FEIS EJ analysis: 
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1. The identification of minority race and ethnicity populations and low-income populations (EJ 

populations) along the 48-mile study corridor for the DEIS, Chapter 4, Sections 4.21.2.A-B and then 

an update on the identification of EJ populations for the Preferred Alternative, Alternative 9 - Phase 1 

South limits in the SDEIS, Chapter 4, Section 4.21.2.B; 

2. The review of demographic data to determine the existing environmental and community conditions 

of the EJ populations, documented in the DEIS, Chapter 4, Section 4.21.3 and enhanced in the SDEIS, 

Chapter 4, Section 4.21.2.C;  

3. The documentation of public outreach as planned, conducted and refined throughout the study in 

consideration of the demographic and community data to ensure meaningful involvement in EJ 

populations, documented in the DEIS, Chapter 4, Section 4.21.4 and updated in the SDEIS, Chapter 4, 

Section 4.21.2.D; and 

4. The identification of potential beneficial and/or adverse impacts to EJ populations under the No Build 

and Screened Alternatives in the DEIS, Chapter 4, Section 4.21.5, and the identification of potential 

beneficial and/or adverse impacts to EJ populations under the No Build and Preferred Alternative, 

Alternative 9 - Phase 1 South updated in the SDEIS, Chapter 4, Section 4.21.3. 

Steps #2, 3, and 4 are updated and Steps #5 through #8, below, are documented in this FEIS EJ Analysis in 
consideration of the Preferred Alternative3: 

5. The consideration of mitigation or community enhancement measures if unavoidable adverse effects 

are expected to occur under the Preferred Alternative (throughout FEIS, Section 5.21.5);  

6. A comparison of adverse effects to all EJ populations under the Preferred Alternative versus adverse 

effects to a non-EJ population reference community (FEIS, Chapter 5, Table 5-51); 

7. A determination of whether disproportionately high and adverse impacts would occur to EJ 

populations under the Preferred Alternative (FEIS, Chapter 5, Table 5-51); and 

8. A final conclusion of whether disproportionately high and adverse effects would occur to EJ 

populations, based on unmitigated adverse effects and whether public feedback has been addressed 

(FEIS, Chapter 5, Section 5.21.7). 

The public had sufficient opportunity to review and comment on the EJ analysis conducted for the Project.  
The public participation elements of the NEPA process were an opportunity to promote equity and EJ 
concerns by ensuring minority and low-income communities (EJ populations) have access to and receive 
information concerning the proposed action and the potential impacts on those communities.  With even 
more concentrated outreach, project efforts effectively identified community concerns and informed  

 
3Steps #4 and 5 plus Steps #6 and 7 are combined in this FEIS EJ Analysis. 
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agency decision-makers regarding project elements and potential enhancements specifically geared to 
protected communities.  In this regard, MDOT SHA implemented a robust plan to meet and exceed federal 
policies and best practices for outreach to and engagement with EJ populations within and adjacent to the 
study area to engage meaningfully and directly with underserved communities to identify improvements 
needed in their communities.  These commitments are documented in the ROD, Appendix A, Table 1.   

The FEIS comment states the FEIS fails to quantify impacts to the Gaithersburg EJ Area. This statement is false.  
Census block groups in the Gaithersburg area were identified and included in the EJ analysis for the study and 
documented in the DEIS, SDEIS, FEIS, DEIS, Appendix E and FEIS, Appendix F. As noted in Chapter 5, Section 
5.21.4, Table 5-49, eight block groups met the EJ population criteria of minority race/ethnicity and/or low 
income. In addition, MDOT SHA had targeted outreach to underserved communities in the Gaithersburg area 
in the Fall of 2021.  The consideration of air quality impacts from the Preferred Alternative on EJ Populations 
in the study area is documented on page 5-155 of the FEIS, Chapter 5 and in FEIS, Appendix F.  

The FEIS comments claim that cumulative impacts to Morningstar Moses Hall and Cemetery site have been 
disregarded and dismissed, unlawfully preventing an “adverse effects” determination for a nationally-
recognized 4(f) protected resource.  The MDOT SHA and FHWA properly evaluated the Preferred Alternative’s 
potential for cumulative effects, including at the Morningstar Cemetery.  In conducting this analysis, MDOT 
SHA has acknowledged that the early 1960s construction of I-495 and other aspects of the Eisenhower 
Interstate System caused disruption to the Gibson Grove community and other communities, particularly 
communities of color.  Indeed, these types of community impacts formed the historical context and impetus 
for passage of NEPA and NHPA.  The MDOT SHA, during years of extensive research (discussed in more detail 
below), has not identified any evidence that I-495 construction in the 1960s impacted burials at Morningstar 
Cemetery.  That research assisted MDOT SHA in determining whether the MLS proposed action would 
contribute to cumulative effects to the Morningstar properties and related resources in the context of past, 
present, and reasonably foreseeable actions as required by the NEPA CEQ regulations.    

To provide further detail supporting the FEIS conclusions, MDOT SHA confirmed that in 1992, construction 
work was performed on I-495.  This work was done within the median of I-495 near this area and avoided 
impact to the cemetery property.  As documented in the SDEIS and FEIS, and as concluded in the ROD, the 
Selected Alternative also avoids impacts to the cemetery property as well as to the area of the MDOT SHA 
owned right-of-way adjacent to the cemetery property where there could be the potential for unmarked 
graves.  Lastly, our review did not identify any reasonably foreseeable future projects in the vicinity of the 
cemetery.  In addition, based on commitments included in the ROD and Programmatic Agreement, 
established in part based on coordination with stakeholders with interest in the Morningstar resource, the 
Selected Alternative will improve existing stormwater and noise effects over the existing conditions. Refer to 
FEIS, Chapter 7 and ROD, Appendix A for the commitments and mitigation details. 

A formal response to the Friends of Moses Hall FEIS comment letter was prepared and included on page 20 
of this ROD, Appendix D.  Refer to this response for additional details. 
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VI. The Sierra Club’s letter state the FEIS Fails To Disclose the Socioeconomic and Societal Impacts of Private 
Concessionaire Contracts and Their Influence on Future Land Use Policies 

Comments and concerns raised on the State’s plans to develop the Project through a public-private 
partnership (P3) have been addressed in FEIS, Chapter 9, Section 9.5.3. As stated, MDOT has determined it is 
financially infeasible to construct improvements of the magnitude associated with the Selected Alternative. 
Additionally, MDOT does not have enough bonding capacity to take out loans to pay for the improvements, 
even with the promise of tolls to pay them back. Therefore, MDOT elected to use a P3 approach to fund the 
project.  MDOT SHA has adequately evaluated its funding and delivery method. 
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Page 55 was blank in the comment letter 
 

 

 



   RECORD OF DECISION 
 

 
APPENDIX D – FEIS COMMENTS & RESPONSES AUGUST 2022 PAGE 88 

  

 

 

 



   RECORD OF DECISION 
 

 
APPENDIX D – FEIS COMMENTS & RESPONSES AUGUST 2022 PAGE 89 

  

 

 

 



   RECORD OF DECISION 
 

 
APPENDIX D – FEIS COMMENTS & RESPONSES AUGUST 2022 PAGE 90 

  

 

 

 



   RECORD OF DECISION 
 

 
APPENDIX D – FEIS COMMENTS & RESPONSES AUGUST 2022 PAGE 91 

  

 

 

 



   RECORD OF DECISION 
 

 
APPENDIX D – FEIS COMMENTS & RESPONSES AUGUST 2022 PAGE 92 

 These exhibits generally reflect commenters’ interpretations and legal conclusions.  The Lead agencies have 
considered these exhibits but this response does not require the Lead agencies to specifically address the 
commenters’ interpretation of the law and its application. 

This page is intentionally left blank. 
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 THE MARYLAND GENERAL ASSEMBLY 

 

Response:  

On June 17, 2022, the FEIS was published in the federal register and made available for a 30-day period on the US 
Environmental Protection Agency’s (USEPA) EIS Database website, on the Op Lanes Maryland webpage and at 17 public 
library locations in Maryland, Virginia and Washington D.C.  The FEIS was prepared to present the final analyses 
completed for the Preferred Alternative, design refinements to address public comments, operational considerations 
and to further avoid and minimize impacts, and to respond over 5,000 comments received on the DEIS and SDEIS.   

From the outset of the Study’s NEPA process, the Federal Highway Administration (FHWA) as the lead federal agency, 
and the Maryland Department of Transportation (MDOT SHA) as the co-lead agency, developed a comprehensive public 
involvement and engagement strategy designed to obtain input from stakeholders around the entire MLS study area.  
This strategy combined traditional opportunities for commenting on the Draft Environmental Impact Statement (DEIS) 
and Supplemental DEIS (SDEIS) in addition to wide-ranging outreach to community organizations (e.g., church groups, 
homeowners’ associations, public interest groups, and governmental entities), with particular sensitivity and outreach 
to identified Environmental Justice communities. Refer to FEIS, Chapter 8. The public involvement and engagement 
process, starting in early 2018 and continuing for over four years, considered the vast diversity of community resources. 
Despite a global pandemic, MDOT SHA’s public involvement strategy ensured the safety of the public while still 
providing the same opportunities for meaningful participation by the public in the NEPA process.  

The DEIS was published on July 10, 2020 and was made available on the I-495 & I-270 P3 Program webpage 
(https://oplanesmd.com/deis/), on the USEPA EIS Database webpage and at multiple public locations in hard copy in 
Montgomery and Prince George’s counties, Maryland, Fairfax County, Virginia and Washington DC. Following 
publication of the DEIS, FHWA and MDOT SHA provided a 90-day comment period, which is twice the minimum time 
required by the CEQ regulations. Based on input from the general public, community partners, stakeholders, and local 
and federal officials, however, MDOT SHA supported extending the DEIS comment period and made a formal request 
to FHWA, which has authority to grant any extension. FHWA approved this request and granted a 30-day extension of 
the public comment period for the DEIS.  All in all, the DEIS was made available for comment and review from July 10, 
2020 through and including November 9, 2020, a total of four months.  During this extended comment period, the 
agencies received close to 3,000 comments.   

The SDEIS published on October 1, 2021 was prepared to consider new information relative to the Preferred Alternative, 
Alternative 9 - Phase 1 South.  Building off the analysis in the existing DEIS, the SDEIS disclosed new information relevant 
to the Preferred Alternative while referencing the DEIS for information that remained valid. The SDEIS also described 
the background and context in which the Preferred Alternative, Alternative 9 - Phase 1 South was identified. The SDEIS 
was available for the public to review and comment on the Preferred Alternative during a 45-day comment period, 
which was later extended an addition 15 days.  The SDEIS was also made available on the I-495 & I-270 P3 Program 
webpage (https://oplanesmd.com/sdeis/), on the USEPA EIS Database webpage and at multiple public locations in hard 
copy in Montgomery and Prince George’s Counties, Maryland, Fairfax County, Virginia and Washington DC. 

In addition to a combined six-month EIS public comment review period, MDOT SHA has held 16 large public workshops, 
7 public hearings including virtual and in-person, and over 200 individual, elected official, community, stakeholder, and 
business owner meetings. Refer to DEIS, Chapter 7 and Appendix P; SDEIS, Chapter 7; and FEIS Chapter 8 and Appendix 
R for detailed information on public involvement. 

As a result of this continued public involvement and engagement effort, the Preferred Alternative, as described in the 
FEIS, reflected changes made since the SDEIS. Consistent with the NEPA process, a FEIS should include responses to 
substantive comments that can take place in the form of changes from what was presented in the DEIS such as factual 
corrections and/or new or modified analyses or alternatives.  This is precisely what was done and clearly reflected in 
the FEIS. Refer to FEIS, Executive Summary.  The MLS FEIS includes responses to more than 5,000 comments received 
on the DEIS and SDEIS and the Preferred Alternative reflects changes to address many of the comments including design  
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modifications and adjustments, finalizing technical analyses, continued application of avoidance and minimization 
efforts and finalizing mitigation for unavoidable impacts. 

As mentioned above, the FEIS was made available for a 30-day Notice of Availability through various and widely 
accessible means before the Record of Decision (ROD) was approved. Public involvement and engagement will continue 
as the project advances to final design and construction. As a requirement in the P3 Agreement, the Developer must 
provide a public outreach and engagement plan. The Developer will coordinate with MDOT SHA to facilitate an early 
and ongoing collaborative dialogue to engage stakeholders, local communities, and property owners though final 
design and construction. MDOT SHA, jointly with the Developer, would be responsible for implementing strategies, 
such as public meetings and community events, with the goal of maintaining an open dialogue with stakeholders. 
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 NATIONAL CAPITAL REGION, TRANSPORTATION PLANNING BOARD 

 

Response: 
Thank you for your letter regarding the Transportation Planning Board’s action to update Visualize 2045. Refer to ROD 
Section VI, Air Conformity, to see reference to TPB’s approval. 
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PROGRAMMATIC AGREEMENT 

Among the 
FEDERAL HIGHWAY ADMINISTRATION, 

MARYLAND DEPARTMENT OF TRANSPORTATION STATE HIGHWAY 
ADMINISTRATION, 

NATIONAL PARK SERVICE, 
MARYLAND STATE HISTORIC PRESERVATION OFFICER, 

VIRGINIA STATE HISTORIC PRESERVATION OFFICER  
AND 

ADVISORY COUNCIL ON HISTORIC PRESERVATION 
 

Implementing Section 106 of the National Historic Preservation Act for the 
I-495 and I-270 Managed Lanes Study 

Anne Arundel, Frederick, Montgomery and Prince George’s Counties, Maryland, and 
Fairfax County, Virginia 

 
WHEREAS, the U.S. Department of Transportation, Federal Highway Administration (FHWA), 
plans to approve the I-495 and I-270 Managed Lanes Study (MLS), a proposed Public-Private 
Partnership (P3) administered by the Maryland Department of Transportation State Highway 
Administration (MDOT SHA); and  
 
WHEREAS, the MLS Preferred Alternative, “Alternative 9 Phase I South” (Project) consists of 
construction of Priced Managed Lanes along Interstates 495 and 270, beginning in Fairfax County, 
Virginia, and extending north to approximately Interstate 370, and east along the separated 
portions of I-495 (“spurs”) to approximately Maryland Route 187, as described in detail via 
documentation linked in Attachment 4; and 
 
WHEREAS, FHWA has determined that the Project is an undertaking, as defined in 36 C.F.R. 
§800.16(y), and thus is subject to review under Section 106 of the National Historic Preservation 
Act (NHPA), 54 U.S.C. § 306108, and its implementing regulations, 36 C.F.R. Part 800 as 
amended; and 
 
WHEREAS, MDOT SHA, with the approval of FHWA, intends to deliver the Project as a P3 
using the services of a private sector developer or multiple developers who will advance the Project 
and be responsible for design, construction, operation and maintenance, subject to approvals by 
MDOT SHA and/or FHWA; and 
 
WHEREAS, the Project may be implemented in construction phases, yet to be fully defined, and 
although this Programmatic Agreement (PA) reflects evaluation of the entire defined Project, 
certain commitments may require phased implementation; and  
 
WHEREAS, FHWA is the lead agency for purposes of ensuring that the Project complies with 
Section 106 of the NHPA, as amended, and codified in its implementing regulations, 36 C.F.R. 
Part 800, as amended (August 5, 2004); and 
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WHEREAS, MDOT SHA, on behalf of FHWA, has established and updated the Area of Potential 
Effects (APE) for the project in consultation with the Maryland State Historic Preservation Office 
(MD SHPO) and Virginia State Historic Preservation Office (VA SHPO), encompassing the 
corridor project limits as described above, including areas of direct limits of disturbance, inclusive 
of all project elements with the potential to affect historic properties, such as identified natural 
resource and park mitigation sites, and a sufficient buffer for audible and visual effects where they 
may be likely to occur; a link to the detailed map of the APE is provided in Attachment 4; and  
 
WHEREAS, the National Park Service (NPS) agrees FHWA is the lead federal agency for 
purposes of ensuring that the Project complies with Section 106 of the NHPA, as amended, and 
codified in its implementing regulations, 36 C.F.R. Part 800, as amended (August 5, 2004) and has 
agreed to participate in this PA as an Invited Signatory; and  
 
WHEREAS, federal agencies which, at FHWA’s invitation, designate FHWA as the lead federal 
agency for the Project may use this PA to fulfill their obligations under Section 106 of the NHPA 
according to 36 C.F.R. 800.2(a)(2), without the need for amendment of this PA, provided that 
FHWA follows the requirements of this PA; and  
 
WHEREAS, NPS would authorize permanent use of the affected federal park property for the 
Project through coordination with FHWA for a Highway Deed Easement and would issue a permit 
for temporary use of land under its administration for construction-related activities. NPS intends 
to use this PA to comply with 36 C.F.R. Part 800, 54 U.S.C. § 100902, 36 C.F.R. Part 14; and 
 
WHEREAS, the Project will involve the use of lands managed by the NPS within the Chesapeake 
and Ohio Canal National Historical Park, a unit of the National Park System, and the George 
Washington Memorial Parkway (GWMP), a unit of the National Park System, that includes the 
Clara Barton Parkway; and 
 
WHEREAS, NPS is charged in its administration of the units of the National Park System to meet 
the directives of other laws, regulations, and policies including the NPS Organic Act as codified 
in Title 54 U.S.C. § 100101(a) to “conserve the scenery, natural and historic objects, and wild life 
in the System units and to provide for the enjoyment of the scenery, natural and historic objects, 
and wild life in such a manner and by such means as will leave them unimpaired for the enjoyment 
of future generations”; and 
 
WHEREAS, the GWMP, a unit of the National Park System, with portions located in 
Montgomery County, Maryland; and Fairfax and Arlington Counties and the City of Alexandria 
in Virginia, was established following the authorization of the parkway pursuant to what is known 
as the Capper-Cramton Act, Public Law 71-284, 46 Statute 482 (1930), and came to be 
administered by NPS pursuant to Executive Order 6166 of June 10, 1933. The GWMP is on the 
National Register of Historic Places (NRHP) for its association with twentieth century parkway 
design, engineering, landscape architecture, park planning and conservation, commemoration, and 
an association with George Washington; and 
 
WHEREAS, the Clara Barton Parkway is the portion of the GWMP that runs along the Maryland 
side of the Potomac River and which also became part of the National Park System through the 
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Capper-Cramton Act (originally as the Maryland portion of the GWMP). The Clara Barton 
Parkway, as a portion of the GWMP, is also on the NRHP; and 
 
WHEREAS, the  Chesapeake and  Ohio  Canal  National  Historical  Park, a unit of the National 
Park System, stretches along the Potomac River from Rock Creek at Georgetown in Washington, 
D.C., to Cumberland, Maryland, for 184.5 miles, was established as a national monument in 1961 
and was then established as a national historical park by Congress in 1971, through Public Law 
91-664 for the purpose of preserving and interpreting the 19th century transportation canal and its 
associated scenic, natural, and cultural resources; and providing opportunities for education and 
appropriate outdoor recreation.  The Chesapeake and Ohio Canal National Historical Park is listed 
on the NRHP and contains more than 1,300 historic structures, including one of the largest 
collections of 19th century canal features and buildings in the national park system. The towpath 
and canal cross underneath I-495 at the American Legion Bridge, in Bethesda, Maryland; and 
 
WHEREAS, FHWA has elected to phase the identification, evaluation, and effects assessment of 
certain portions of the APE and historic properties where unavailability of access or design 
information precluded such identification, evaluation and assessment, as provided in 36 C.F.R. 
800.4(b)(2), and 36 C.F.R. 800.5(a)(3); and  
 
WHEREAS, FHWA will ensure additional identification, evaluation, and assessment is 
completed in a timely manner prior to final design and construction, to allow for meaningful 
consultation and practical opportunities to avoid, minimize, or mitigate for any potential adverse 
effects to historic properties; and 
 
WHEREAS, FHWA has initiated consultation pursuant to 36 C.F.R. 800.3(c) with the MD SHPO 
by letter on April 12, 2018 and the VA SHPO by letter on May 14, 2019, and the term “SHPO” is 
used to refer to both state offices when one is not specified; MDOT SHA on behalf of FHWA will 
continue to consult with the appropriate SHPO and consulting parties under the terms of this PA 
in order to identify historic properties, assess the effects of the Project on historic properties, and, 
if necessary, resolve adverse effects to historic properties; and  
 
WHEREAS, FHWA, pursuant to 36 C.F.R. 800.6(a)(1)(i)(C), on March 26, 2018, initiated 
Section 106 consultation with the Advisory Council on Historic Preservation (ACHP), and the 
ACHP has chosen to participate in the consultation pursuant to 36 C.F.R. 800.6(a)(1)(iii); and 
 
WHEREAS, FHWA, pursuant to 36 C.F.R. § 800.10(c), invited the Secretary of the Interior 
(Secretary) to participate in consultation by letter dated March 16, 2020, as the Project includes 
National Historic Landmarks (NHL) within the APE, and the National Park Service, National 
Capital Area NHL Program (NPS-NHL) has represented the Secretary concerning the NHLs 
within the Project throughout consultation and will continue to participate in future consultations 
involving the NHLs, and 
 
WHEREAS, FHWA, ACHP, MDOT SHA, and the MD SHPO, under the Amended 
Programmatic Agreement Among the Federal Highway Administration, the Maryland Department 
of Transportation State Highway Administration, the Advisory Council on Historic Preservation, 
the Maryland State Historic Preservation Officer, Implementing Section 106 of the National 
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Historic Preservation Act for the Federal-aid Highway Program in Maryland (“Statewide PA”, 
linked in Attachment 4), have agreed to delegate certain authorities relating to Section 106 of the 
NHPA to MDOT SHA for Federal-aid Highway Projects in Maryland; and 
 
WHEREAS, MDOT SHA, pursuant to the Statewide PA, employs professionals meeting the 
Secretary of the Interior’s Professional Qualifications Standards (48 Fed. Reg. 44738-39, 
September 29, 1983) with experience and background in the fields of archaeology, architectural 
history and/or history who will oversee implementation of stipulations in this PA; and  
 
WHEREAS, MDOT SHA, on behalf of FHWA, pursuant to 36 C.F.R. 800.4(a)(1), has established 
and updated the APE for the Project in consultation with the MD and VA SHPO, has identified 
historic properties within the APE, and has identified adversely affected properties, as described 
in the Draft Section 106 Technical Report of January 2020 and subsequent documentation (linked 
in Attachment 4); and  
 
WHEREAS, MDOT SHA and FHWA, pursuant to 36 C.F.R 800.2(d) have sought and considered 
the views of the public regarding the Project’s effects on historic properties by providing notice 
and information in following its public involvement procedures under the National Environmental 
Policy Act (NEPA); and  
 
WHEREAS, MDOT SHA, during the course of consultation, has invited the parties listed in 
Attachment 2 to participate in consultation on the Project; and   
 
WHEREAS, the parties listed in Attachment 3, based on their relationship to specific actions as 
specified in this PA, or interest in historic properties affected by the project, have been invited to 
be consulting parties and concur by signing this PA; and  
 
WHEREAS, MDOT SHA and FHWA have initiated consultation with Federally recognized 
Native American tribal nations (Tribes) listed in Attachment 2 and provided the Tribes with 
information about the Project.  MDOT SHA, on behalf of FHWA, has invited the same Tribes to 
be consulting parties, as shown in Attachment 3, and concur by signing this PA; and 
 
WHEREAS, FHWA has invited MDOT SHA and NPS to be invited Signatories to this PA, based 
on their responsibilities for implementation of its terms, and all Signatories, required and invited, 
are referred to as “Signatories” to this document; and. 
 
WHEREAS, FHWA has determined that the Project will have an adverse effect on NRHP-listed 
or eligible properties (“historic properties”) including the George Washington Memorial Parkway 
(Clara Barton Parkway), the Chesapeake and Ohio Canal National Historical Park, the Washington 
Biologists’ Field Club on Plummers Island, Gibson Grove African Methodist Episcopal Zion 
Church, archaeological sites 44FX3922 (Dead Run Ridges Archaeological District), 44FX0374, 
44FX0379, 44FX0389, 18MO749 and 18MO751; that additional effects may not be completely 
known; and that FHWA intends to use this PA to comply with 36 C.F.R. Part 800, 54 U.S.C. § 
100902, 36 C.F.R. Part 14 and to govern the implementation of the Project and the resolution of 
adverse effects. 
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NOW, THEREFORE, FHWA, NPS, ACHP, MDOT SHA, MD SHPO, and VA SHPO, 
(hereinafter “Signatories”) agree that the Project will be implemented in accordance with the 
following Stipulations in order to take into account the effect of the Project on historic properties 
and that these Stipulations will govern compliance of the Project with Section 106 of the NHPA 
until this PA expires or is terminated. 
 
Stipulations 

I. Roles and Responsibilities 

A. FHWA is the lead federal agency and is responsible for ensuring the terms of this 
PA are carried out. 

B. MDOT SHA is delegated authority by FHWA under this PA and the Statewide 
PA to continue defined aspects of consultation, Project compliance review, and 
mitigation implementation.  MDOT SHA will be primarily responsible for 
implementation of this PA excepting where otherwise specified.  Additionally: 

1. MDOT SHA will enter into agreements with one or more developers to 
design, build, and operate the Project.  MDOT SHA will ensure the work of the 
developer or developers conforms to the requirements of this PA and may task 
the developer(s) with assistance with certain commitments (such as context-
sensitive design); however, MDOT SHA may not delegate consultation 
obligations or other responsibilities specified in this PA to the developer(s). 
2. MDOT SHA will require the developer(s) to retain professionals meeting 
the Secretary of the Interior’s Professional Qualifications Standards (48 Fed. 
Reg. 44738-39, September 29, 1983) with experience and background in the 
fields of archaeology, architectural history and/or history for the duration of 
design and construction to assist with design commitments, liaise with MDOT 
SHA cultural resources staff and facilitate compliance with this PA. 
3. MDOT SHA, on behalf of FHWA, will consult with the relevant SHPO(s) 
for actions under this PA and 36 C.F.R. 800.   

C. NPS is charged in its administration of the units of the National Park System to 
meet the directives of other laws, regulations, and policies including the NPS Organic 
Act as codified in Title 54 U.S.C. § 100101(a). 

D. SHPO: The Maryland Historical Trust (MD SHPO) has jurisdiction as established 
in the NHPA for historic properties in Maryland.  The Virginia Department of Historic 
Resources (VA SHPO) has jurisdiction as established in the NHPA for historic properties 
in Virginia. The SHPOs will: 

1. Respond to requests from MDOT SHA for concurrence on eligibility 
determinations, effect determinations, and technical documents within a 30-day 
review period unless otherwise specified in this PA, or MDOT SHA specifically 



I-495 and I-270 Managed Lanes Study Section 106 Programmatic Agreement -- FINAL 
MAY 17, 2022  

provides for an extended review period at the time of submittal. MDOT SHA and 
FHWA may assume concurrence or no objection to determinations and 
submittals if no response is received within 30 days, if no extended timeline is 
specifically established in the review request or if no timeline is specified in 36 
C.F.R. 800. All durations referenced in this PA refer to calendar days. 
2. Provide written comments, share general technical assistance/guidance, 
and make available to MDOT SHA or its designates survey records or other 
documents necessary to fulfill the requirements of this PA. 

E. ACHP will provide policy guidance, provide comment on issues that may arise as 
requested by parties to this PA, and participate in dispute resolution as specified in 
Stipulation XIII. 

F. Consulting Parties/Public  
1. MDOT SHA has consulted with or provided the opportunity to consult to 
the parties listed in Attachment 2 prior to finalizing this PA.  Because the 
Preferred Alternative no longer affects numerous historic properties identified in 
earlier alternatives considered, several parties listed in Attachment 2 no longer 
have a demonstrable interest in historic properties affected by the Project.  
Parties listed in Attachment 3 continue to have a defined relationship to the 
Project and have been invited to concur in this PA. 
2. MDOT SHA will provide all consulting parties in Attachment 3, 
regardless of concurring status, with opportunities to consult on Project changes 
or new elements with the potential to affect historic properties.  MDOT SHA will 
offer other appropriate consulting parties the opportunity to rejoin or newly join 
consultation in the event of new or revised Project elements.  Consulting parties 
may sign this PA as concurring parties at any time after execution of the PA with 
the invitation of MDOT SHA or FHWA. Additional consulting parties may be 
included in Attachment 3 without the need to amend this PA. 
3. Concurrence with the PA by a party does not necessarily indicate that the 
party supports the Project, the Preferred Alternative, or endorses all stipulations 
of this PA, but rather indicates the desire of such parties to acknowledge 
consultation and/or remain involved in implementation of specific terms of this 
PA. 
4. MDOT SHA will provide for notification of the public for substantial 
changes to the Project that would result in an expanded APE or new effects to 
historic properties consistent with 36 CFR 800.8(c)(1)(iv) and procedures under 
NEPA to ensure ongoing opportunities for public input.  As appropriate, this 
process may identify new consulting or concurring parties who may wish to join 
the PA at a later time in response to Project refinement. 
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II. Professional Standards 

A. Guidelines, standards and regulations relevant to this PA and its purposes are 
listed below, and links to these documents are found in Attachment 4.  Additionally, it is 
the intention of the Signatories to interpret this PA to incorporate any subsequent 
standards, revisions of standards, or applicable guidance issued by the Secretary, ACHP, 
or MD SHPO or VA SHPO as then in force during this PA.   

1. 36 C.F.R. Part 800: Protection of Historic Properties, as amended (2004);  
2. Secretary of the Interior's Standards and Guidelines for Archeology and 
Historic Preservation (1983); 
3. Secretary of the Interior’s Professional Qualifications Standards (48 Fed. 
Reg. 44738-39, September 29, 1983) 
4. Standards and Guidelines for Archeological Investigations in Maryland 
(Shaffer and Cole 1994), including Technical Update No. 1 of the Standards and 
Guidelines for Archaeological Investigations in Maryland: Collections and 
Conservation Standards (2018); 
5. Standards and Guidelines for Architectural and Historical Investigations 
in Maryland (Maryland Historical Trust, Revised 2019); 
6. Guidelines for Conducting Historic Resources Survey in Virginia 
(Virginia Department of Historic Resources, revised September 2017) 
7. 36 C.F.R Part 79: Curation of Federally-Owned and Administered 
Archaeological Collections 
8. NPS Museum Handbook, National Park Service, revised 2019 
9. Program Comment for Actions Affecting Post-1945 Concrete Steel 
Bridges (77 FR 68790); 
10.  Exemption Regarding Historic Preservation Review Process for Effects to 
the Interstate Highway System (ACHP Program Comment, 2005) 
11. Section 106 Archaeology Guidance (ACHP, 2009)  
12. Policy Statement Regarding Treatment of Burial Sites, Human Remains 
and Funerary Objects (ACHP February 2007);  
13. National Register of Historic Places Bulletin 15, How to Apply the 
National Register Criteria for Evaluation (National Park Service revised 1997), 
National Register of Historic Places Bulletin 16A, How to Complete the National 
Register Registration Form (National Park Service revised 1997), and other 
National Register Bulletins as applicable 
14. NPS Management Policies – Section 5, Cultural Resource Management 
(2006)  
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15. Secretary of the Interior’s Standards for the Treatment of Historic 
Properties (1995, Revised 2017); and accompanying guidelines for Treatment of 
Historic Properties (1995, Revised 2017) and Cultural Landscapes (1996) 

III. General Project Section 106 Commitments  
A. MDOT SHA will implement mitigation concurrent with construction phasing 
where impacts will occur; in the event that the Project is modified or certain elements 
causing adverse effects are not constructed, MDOT SHA will notify Signatories and 
consulting parties of the change at such time as a final decision is made to remove such 
elements and amend the PA as necessary.   

B. MDOT SHA cultural resources staff who meet Secretary of the Interior’s 
Professional Qualifications Standards will oversee implementation of all mitigation 
commitments and other terms of this PA. 

C. Consultation on Reforestation and other Mitigation Sites 
1. MDOT SHA is obligated to provide reforestation mitigation for the 
Project pursuant to the Maryland Reforestation Law (MD Nat Res Code § 5-
103).  Reforestation must occur within 2 years or 3 growing seasons of 
completion of construction. MDOT SHA is also coordinating with the NPS to 
identify reforestation sites to account for impacted NPS-managed lands.  The 
locations to be used for reforestation are not yet fully identified.  Reforestation 
activities may take the form of conservation easements or other noninvasive 
activities which would not affect historic properties.  MDOT SHA will not 
consult on easements or conservation actions where no ground disturbance is 
involved.  If areas outside the APE are identified for reforestation where new 
plantings or other activities with the potential to affect historic properties are 
identified, MDOT SHA will consult in accordance with Stipulation IV to add 
such areas to the APE, identify historic properties, and evaluate effects to historic 
properties.  MDOT SHA will avoid adverse effects to historic properties to the 
maximum extent practicable in selecting reforestation planting sites.  If adverse 
effects are unavoidable, MDOT SHA will amend this PA in accordance with 
Stipulation XII to resolve any such adverse effects. 
2. As Project development proceeds, additional and revised mitigation or 
enhancement locations for impacts to resources other than historic properties 
may be identified.  These resources include, but are not limited to wetlands, 
stormwater, and parks.  To account for effects to historic properties at these 
locations, when actions are proposed at such locations that may affect historic 
properties, MDOT SHA will amend the APE and follow the procedure described 
in Stipulation IV below.  

IV. Consultation Regarding Project Development 
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A. Further consultation requirements regarding specific historic properties affected 
by the Project are described in Stipulation V. As project design advances or ancillary 
activities not currently known are identified, MDOT SHA will initiate consultation with 
SHPOs and other consulting parties (as described below) using the following process.   

1. MDOT SHA cultural resources staff will review proposed changes that 
affect project location, design, methods of construction, materials, or limits of 
disturbance (LOD), for potential new effects to historic properties.  Should these 
changes necessitate an expansion of the APE, or if the changes would affect 
known or potential historic properties differently than described in this PA, 
MDOT SHA will consult on behalf of FHWA as described in Stipulation IV.B 
below.   
2. If MDOT SHA, working with the developer(s), finds design or 
construction solutions that avoid or further minimize adverse effects to historic 
properties, MDOT SHA will consult in accordance with the procedures in 
Stipulation IV.B to seek concurrence with any updated determinations of effect, 
and amend this PA in accordance with Stipulation XII. 
3. MDOT SHA, on behalf of FHWA, will consult upon changes to the LOD 
within the existing APE where additional archaeological investigation is 
recommended in the Cultural Resources Technical Report or where such 
recommendations are identified in subsequent consultation documentation, 
including the treatment plans described in Stipulations VI and VII. 
4. MDOT SHA, on behalf of FHWA, will consult as specified elsewhere in 
this PA regarding specific stipulations, including Monitoring of Performance 
(Stipulation VIII). 

B. MDOT SHA, on behalf of FHWA, consistent with the principles described in 36 
C.F.R. §§ 800.3 – 6, will consult with the appropriate SHPO(s), Signatories, concurring 
parties to this PA, Tribes who may ascribe religious and cultural significance to 
properties pursuant to 36 C.F.R. § 800.3(f)(2), local public agencies with jurisdiction and 
other consulting parties identified for this undertaking as appropriate on: 

1. Amendments to the APE, consistent with 36 C.F.R. § 800.16(d), including 
identification and documentation of any new historic properties within the 
amended APE consistent with 36 C.F.R § 800.4(a) and (b).   
2. New or revised determinations of eligibility for historic properties within 
the APE as described above, consistent with 36 C.F.R § 800.4(c). 
3. New or revised assessment of effects to historic properties within the APE 
as described above, consistent with 36 C.F.R § 800.5. 

 



I-495 and I-270 Managed Lanes Study Section 106 Programmatic Agreement -- FINAL 
MAY 17, 2022  

4. If MDOT SHA determines there are any new adverse effects to historic 
properties, it will notify FHWA. MDOT SHA and FHWA will consult with the 
SHPO and identified consulting parties to resolve the adverse effects consistent 
with 36 C.F.R § 800.6, including alternatives to avoid, minimize or mitigate such 
adverse effects; MDOT SHA and FHWA will follow the procedures in Appendix 
3 and/or amend this PA as necessary to document such resolution of any new 
adverse effects. 

C. MDOT SHA will consult with the relevant SHPO(s), Signatories, Tribes, and 
appropriate consulting parties on archaeology inventory, archaeological evaluations for 
NRHP eligibility, and effect determinations for archaeological historic properties.  

D. MDOT SHA will provide consultation materials in written or electronic form, and 
follow timelines for comment opportunity as specified in Stipulation I. D.  

V. Property-Specific Commitments  
MDOT SHA will be responsible for ensuring the following mitigation and commitments 
are carried out, under the oversight of FHWA. MDOT SHA will either complete 
mitigation itself or enter into legally binding agreements with partner agencies to ensure 
the following stipulations are fulfilled, subject to the requirements of each stipulation 
below. Mitigation and commitments will be implemented by authorized construction 
phase, unless there is opportunity to provide advanced mitigation that is mutually 
agreeable to all parties, is feasible to advance, and is identified by MDOT SHA as a 
priority. All commitments regarding design-review with consulting parties will be 
conducted in a timely manner prior to final design and construction, to allow for 
meaningful consultation and practical opportunities to influence design to avoid impacts 
or ensure compatibility to the extent practicable with historic properties. Preliminary 
engineering activities to support design of future phases, such as geotechnical studies or 
other similar, minimally invasive activities with limited potential to affect historic 
properties may proceed within the APE prior to construction authorization and will not 
require consultation or advance mitigation.   

A. George Washington Memorial Parkway (including Clara Barton Parkway) 
1. MDOT SHA will continue property-specific Design-Review consultation 
with NPS and SHPOs to ensure a context-sensitive design for new facilities, and, 
through the ongoing design process, minimize, to the extent practicable, impacts 
to character-defining features and resources that contribute to the George 
Washington Memorial Parkway/Clara Barton Parkway as a historic property.  
Key elements for NPS review include the bridge design, trail connections, 
retaining walls, ramp improvements, signage plans and barrier.  MDOT SHA 
will provide NPS and SHPOs a comment opportunity on plans at a draft level of 
design and a second opportunity prior to finalization of design for elements on 
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NPS property or within the APE adjacent to NPS property; for each review there 
will be minimum 30-day review period.  In the event of objections relating to the 
final design from NPS or SHPOs that cannot be resolved, MDOT SHA and 
FHWA will follow Stipulation XIII of this PA.   
2. MDOT SHA will provide NPS funding in an amount not to exceed 
$250,000 for a Cultural Landscape Report (CLR) for Clara Barton Parkway.  The 
CLR will include historical narrative, updated existing conditions and analysis 
and evaluation, and treatment guidelines for management of character-defining 
features. NPS will complete the CLR within five (5) years of receipt of funds 
from MDOT SHA and provide a copy of the completed CLR, along with a 
summary of implementation of any treatment measures in a timely manner 
following their implementation, to MD SHPO and MDOT SHA.   

B. Dead Run Ridges Archaeological District (44FX3922) and individual sites 
44FX0374, 44FX0379 and 44FX0389 

1. In consultation with VA SHPO, NPS, and other appropriate consulting 
parties including consulting Tribes, MDOT SHA will develop and implement 
Phase III data recovery on sites 44FX0374, 44FX0379, 44FX0389 and the Dead 
Run Ridges Archaeological District (44FX3922) as specified in Stipulation VI. 
Technical reporting, as well as interpretive materials suitable for the general 
public will be requirements of this effort. 
2. MDOT SHA will prepare a NRHP nomination form for the Dead Run 
Ridges Archaeological District, no later than 12 months following finalization of 
the report documenting the Phase III data recovery in Stipulation V. B. 1 above, 
basing the nomination on the report findings.  MDOT SHA will provide a copy 
of the draft nomination to NPS staff for review and comment prior to formal 
submission of the draft nomination to VA SHPO.  MDOT SHA will work with 
VA SHPO’s Register Program to develop a final draft nomination for the Dead 
Run Ridges Archaeological District, and VA SHPO’s Register Program will 
process the final draft for listing in the NRHP pursuant to its established policies 
and procedures.  The Department of Historic Resources State Review Board is 
under no obligation to approve the nomination for listing in the NRHP. Should 
the nomination be unsuccessful, or additional information be requested beyond 
the scope of the completed data recovery efforts, MDOT SHA will not be 
required to complete further fieldwork or analysis beyond what is agreed to in 
the treatment plan specified in Stipulation VI, or otherwise pursue nomination of 
the district.   

C. Chesapeake and Ohio Canal National Historical Park 
1. MDOT SHA will continue property-specific Design-Review consultation 
with NPS to ensure a context-sensitive design for new facilities constructed as 



I-495 and I-270 Managed Lanes Study Section 106 Programmatic Agreement -- FINAL 
MAY 17, 2022  

part of the Project, and, through the ongoing design process, minimize to the 
extent practicable impacts to character-defining features and resources that 
contribute to the Chesapeake and Ohio Canal National Historical Park as a 
historic property. MDOT SHA will provide NPS and MD SHPO a comment 
opportunity on design plans at a draft level of design, and a second opportunity 
prior to finalization of design for elements within the APE on or adjacent to NPS 
property; for each review there will be a minimum 30-day review period.  In the 
event of objections from NPS or MD SHPO that cannot be resolved relating to 
the final design, MDOT SHA and FHWA will follow Stipulation XIII of this PA.   
2. MDOT SHA will locate new bridge piers away from Lock 13 as part of 
the new Clara Barton Parkway Bridge and will avoid placing piers for the new 
structure closer to Lock 13 than the current bridge piers, as shown in the 
Preferred Alternative. 
3. MDOT SHA will protect Lock 13 in place during construction, by limiting 
LOD around the lock structure and providing an appropriate buffer to prevent 
damage.  MDOT SHA will rehabilitate or restore the structure if needed 
following construction, with treatment determined by or in consultation with 
NPS and MD SHPO as described below in Stipulation V.C.4 and VC.5. As part 
of the Archaeological Treatment Plan in Stipulation VI, MDOT SHA will 
include archaeological monitoring or other treatment approaches during 
construction in the area around Lock 13.   
4. MDOT SHA will conduct a condition assessment of lock structures, the 
Canal and the Towpath within the Project LOD prior to construction and provide 
copies of the assessment to MD SHPO and NPS.  MDOT SHA will provide for 
rehabilitation of lock structures, the Canal, and Towpath within the Project LOD 
following completion of substantial construction within the affected area.  
MDOT SHA will provide NPS and MD SHPO with a draft rehabilitation plan for 
review and comment prior to implementing the plan 
5. MDOT SHA will provide for vibration damage monitoring of other 
susceptible historic structures at Chesapeake and Ohio Canal National Historical 
Park within the APE during construction, specifically, Lock 12 and Lock 14. 
Additional vulnerable structures or features (such as masonry walls) to be 
monitored may be identified in consultation with NPS during the preparation and 
review of the condition assessment identified in Stipulation V.C.4.    

a. Should notable acute or incremental damage directly resulting from 
construction means or methods be identified as a result of the vibration 
monitoring, MDOT SHA will follow Section A of the Inadvertent 
Discovery Plan (Attachment 1). 
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b. General wear or degradation of the historic fabric during construction 
that is not attributable to specific construction practices or incidents will 
be remediated by the rehabilitation plan in Stipulation V.C.4. 

D. 18MO749 Archaeological Site (C&O Canal) 
In consultation with MD SHPO, NPS, and other appropriate consulting parties, 
including Tribes, MDOT SHA will develop and implement a Phase III Data 
Recovery as specified in Stipulation VI. Technical reporting, as well as 
interpretive materials suitable for the general public will be requirements of this 
effort. 

E. 18MO751 Archaeological Site (C&O Canal) 
In consultation with MD SHPO, NPS, and other appropriate consulting parties, 
including Tribes, MDOT SHA will develop and implement a Phase III Data 
Recovery as specified in Stipulation VI. Technical reporting, as well as 
interpretive materials suitable for the general public will be requirements of this 
effort. 

F. Washington Biologists’ Field Club on Plummers Island 
1. MDOT SHA will prepare a NRHP nomination for the Washington 
Biologists’ Field Club on Plummers Island.  MDOT SHA will provide a copy of 
the draft nomination to NPS staff and the Washington Biologists’ Field Club 
(WBFC) for review prior to submittal to MD SHPO and address any comments 
prior to formal submission of the nomination. Should the nomination be 
unsuccessful, MDOT SHA will not be required to resubmit the nomination or 
otherwise complete additional studies or research after addressing comments by 
NPS staff. 
2. MDOT SHA will place temporary fencing along the LOD within 
Plummers Island to delimit construction activities. 
3. MDOT SHA will fund or implement a photographic survey documenting 
conditions before, during and after construction is completed adjoining 
Plummers Island, within the APE boundary, and provide the results to WBFC 
and NPS. 
4. MDOT SHA will fund or develop GIS maps to document known current 
and historical study locations and key natural resource features within the APE to 
assist in documenting change over time and provide these files to WBFC and 
NPS. 
5. MDOT SHA will procure a sub-meter accurate GPS unit for WBFC to use 
in long-term monitoring of plant locations, collection sites, and other historical 
research features. 
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6. MDOT SHA, subject to any availability or rights restrictions, will provide 
for digitization and cataloging of historical records related to the WBFC that are 
under the control of WBFC but housed at the Smithsonian Museum of Natural 
History, specifically the collection, “SIA RU102005, Smithsonian Institution, 
Washington Biologists' Field Club, circa 1900-1966 Records” that are not 
currently available in electronic format, and provide the files to WBFC and NPS. 
7. MDOT SHA will provide WBFC historical content, such as a synthesis of 
the digitized materials in Stipulation V.F.6, to incorporate into their website. 
8. MDOT SHA will complete stipulations V.F.1-7., other than those 
requiring longer timeframes (such as photographic survey after construction), 
unless continued consultation should necessitate a longer timeframe, within two 
(2) years of commencement of construction activities on Plummers Island. 

G.  Morningstar Tabernacle No. 88 Moses Hall and Cemetery   
1. As part of context-sensitive design, MDOT SHA will consult with the 
Trustees of the Morningstar Tabernacle No. 88 Moses Hall and Cemetery, 
Friends of Moses Hall, First Agape A.M.E. Zion Church, Cabin John Citizens 
Association, and other consulting parties with a demonstrated interest in the 
cemetery on context-sensitive treatment of noise barrier facing the cemetery; 
MDOT will work with the above-listed consulting parties on a context-sensitive 
treatment of noise barrier facing the cemetery, which may include decorative 
elements appropriate to the historic property and/or such elements as memorial 
plaques or signage. MDOT SHA will provide these consulting parties and MD 
SHPO comment opportunity for Project elements, specifically noise barrier, 
within the APE adjacent to the cemetery at a draft level of design and a second 
opportunity prior to finalization of design; for each review there will be a 
minimum 30-day review period. In the event MD SHPO does not agree with the 
final design, MDOT SHA and FHWA will follow Stipulation XIII of this PA. 
2. MDOT SHA will conduct further studies prior to final design and 
construction adjacent to the cemetery as part of the treatment plan specified in 
Stipulation VII.  Following completion of the studies in the treatment plan, 
MDOT SHA and FHWA will provide the results of the studies to MD SHPO and 
relevant consulting parties and determine project effects to the Morningstar 
Tabernacle No. 88 Moses Hall and Cemetery in consideration of the results of 
the studies and the views of the MD SHPO and relevant consulting parties.  
Should interments be identified outside the identified boundary of the cemetery, 
and no additional project avoidance options are practicable, MDOT SHA and 
FHWA will consult on the likely adverse effect, identify mitigation options, and 
amend this PA as necessary following the procedures in Stipulations IV and XIII 
of this PA. 



I-495 and I-270 Managed Lanes Study Section 106 Programmatic Agreement -- FINAL 
MAY 17, 2022  

H. Gibson Grove A.M.E. Zion Church 
1. MDOT SHA will provide First Agape A.M.E. Zion Church at Gibson 
Grove and MD SHPO a comment opportunity at a draft level of design and a 
second opportunity prior to finalization of design for Project elements on church 
property or within the APE adjacent to the church property, with a minimum 30-
day review period.  
2. MDOT SHA will improve the stormwater drainage on the church property 
by routing drainage into a new underground culvert to be installed as part of the 
Project. 
3. MDOT SHA will ensure that a parking lot identified in the church’s 
restoration plan is constructed on church property following installation of the 
culvert drainage design. MDOT SHA will work with First Agape A.M.E. Zion 
Church on schedule and timing of the culvert and parking lot work to be 
compatible with ongoing church restoration efforts to the extent practicable.   
4. MDOT SHA will ensure Project noise- or vibration- causing construction 
activities are restricted adjacent to the church during scheduled worship services 
or key events.   
5. MDOT SHA, in coordination with Montgomery County, will install 
sidewalk on the west side of Seven Locks Road to more accessibly connect 
Gibson Grove A.M.E. Zion Church and Morningstar Tabernacle No. 88 Moses 
Hall and Cemetery.   

VI. Archaeological Treatment Plan (ATP) 
MDOT SHA’s goal is to have a comprehensive but flexible ATP that addresses the LOD 
but can be revised and updated in response to Project design advancement. Prior to 
construction within affected areas, MDOT SHA will develop an ATP in consultation with 
SHPOs and appropriate consulting parties.  MDOT SHA will provide for a minimum 30-
day review of the initial draft of the ATP.  MDOT SHA will be responsible for 
implementing the provisions of the ATP.  The ATP will include: 
A. Archaeological monitoring requirements during construction. 
B. Phase I Survey in areas where property access could not be obtained (as identified 
in the 2019 Technical Report, Volume 4, Chapter 5): RS-1; RS-2; S-4, SWM S-4, S-5, 
SWM S-5, S-6, SWM S-6; S-27; SWM S-27, S-8; S-10; S-53, and the vicinity of S-28. 
C. Phase I Survey in the vicinity of two sites, 18MO457 and18MO190, to define site 
boundaries and evaluate NRHP eligibility and potential impacts. 
D. Phase II Evaluation of Sites 18MO191 and 18MO752. 
E. Phase III Data Recovery investigations at 18MO749 and 18MO751 within the 
Chesapeake and Ohio Canal National Historical Park and the Dead Run Ridges 
Archaeological District within the GWMP (44FX3922), and individually eligible sites 
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within the district 44FX0374, 44FX0379 and 44FX0389.  MDOT SHA will prepare a 
draft NRHP Nomination form for the Dead Run Ridges archaeological district based on 
the results of Phase III Data Recovery investigation as described in Stipulation V. B.  
MDOT SHA, in consultation with other parties, will ensure the results of the data 
recovery are documented in technical reporting consistent with the requirements of 
Stipulation II, and will define and produce products or other efforts interpreting the data 
recovery reports to the general public.   
F.   Provisions in the treatment plan required for work on NPS federal property, 
including cataloging and curation to NPS standards of artifacts and associated records, 
permitting under the Archaeological Resources Protection Act and compliance with the 
Native American Graves Protection and Repatriation Act (NAGPRA).   
G. If sites or areas proposed for archaeological treatment in the ATP are avoided by 
revising the Project LOD or other actions, MDOT SHA will document the revision, 
including updating effect determinations and seeking SHPO concurrence where required.  
MDOT SHA will provide such information to appropriate consulting parties and will 
thereby not need to complete treatment or investigation at such locations. 
H. MDOT SHA will ensure required consultation with the appropriate SHPO and 
appropriate consulting parties occurs on eligibility, effects, and treatment for any newly 
identified archaeological historic properties prior to final design and construction in areas 
identified for further archaeological treatment.  Reports or similar deliverables will be 
provided to Signatories and appropriate consulting parties with a minimum 30-day 
review opportunity.   
I. MDOT SHA will consult with SHPO and appropriate consulting parties on the 
ATP and any revisions or modifications to the ATP.  If SHPO concurs with the ATP or 
future revisions, no amendment of this PA is needed to implement or update the ATP.  If 
SHPO does not agree with the ATP or future proposed changes to the ATP, MDOT SHA 
will seek to resolve the disagreement or follow the provisions of Stipulation XIII. 

VII. Cemeteries and Human Remains Treatment Plan 
A.  MDOT SHA acknowledges there is some potential for human remains associated 
with historic properties to be present in at least two areas of the LOD (adjacent to 
Morningstar Tabernacle No. 88 Moses Hall and Cemetery and in the general location of 
the Montgomery County Poor Farm) which are not currently accessible for the types of 
thorough archaeological investigation necessary to definitively identify interments.  
MDOT SHA will work with the developer(s) to minimize LOD to the maximum extent 
practicable in these areas 
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B. The treatment plan will include proposed investigations to identify and evaluate 
potential graves or human remains in specified sensitive areas to the maximum extent 
practicable to ensure avoidance or treatment prior to final design and construction. 
C.  MDOT SHA will consult with SHPO and, where identified, descendants, 
descendant communities and other appropriate consulting parties to fully identify, 
recover, and respectfully treat any human remains identified within LOD that cannot be 
avoided.  
D.  MDOT SHA will consult with SHPO and, where identified, descendants, 
descendant communities and other appropriate consulting parties on archaeological 
monitoring requirements for locations within LOD where potential for human remains is 
likely during construction, including unverified but reported locations of the Ball Family 
Cemetery.   
E. MDOT SHA will seek input from affected consulting parties and concurrence 
from SHPO on the treatment plan prior to its implementation.  MDOT SHA will be 
responsible for implementing the treatment plan.  If SHPO does not agree with the 
treatment plan, MDOT SHA will seek to resolve the disagreement or follow the 
provisions of Stipulation XIII. 
F. Activities on Federal Lands, including NPS-managed property, require adherence 
to NAGPRA.  The treatment plan will include provisions for NAGPRA compliance in the 
event of human remains or funerary objects discovery.   
G. MDOT SHA will ensure that at all times human remains are treated with dignity 
and respect in a manner consistent with ACHP’s policy statement on the Treatment of 
Human Remains, Burial Sites and Funerary Objects. 
H. MDOT SHA will ensure no photographs of human remains or associated funerary 
objects are released to the press or general public.   
I. MDOT SHA will be responsible for all expenses for any removal, treatment and 
relocation/disposition of any human remains or funerary objects impacted by the Project.    
J. MDOT SHA will fully implement all relevant provisions of the treatment plan 
prior to final design and any construction impacts within specified cemetery investigation 
locations.     

VIII. Monitoring of Performance 
A. Specific points for continued consultation are defined in Stipulations IV and V. 
B. MDOT SHA will, for the duration of the Project, provide Signatories and 
consulting parties listed in Attachment 3 with a written progress report twice per calendar 
year describing status of implementation of this PA. 
C. MDOT SHA will provide for a meeting opportunity for Signatories and 
consulting parties listed in Attachment 3 following issuance of each progress report. 
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D. MDOT SHA will convene additional consulting party meetings as necessary or 
when requested by any Signatory; 
E. MDOT SHA may cancel individual meetings if there are no significant issues for 
discussion and no Signatory objects to the cancellation. 

IX. Post-Review Discovery of Human Remains 
MDOT SHA will develop human remains treatment provisions as part of the 
archaeological and cemetery and human remains treatment plans in Stipulations VI and 
VII.  MDOT SHA will follow the attached Inadvertent Discovery Plan (Attachment 1) 
should human remains be identified in any areas or situations not covered by the 
archaeological or cemetery and human remains treatment plans. 

X. Other Post-Review Discoveries 
MDOT SHA will follow the procedures in Attachment 1 of this PA for any inadvertent 
archaeological discoveries or inadvertent effects to historic properties during 
construction. MDOT SHA will provide training for the developer(s) in the Inadvertent 
Discovery Plan requirements.  

XI. Confidentiality 
The Signatories agree to provide by the provisions of Section 304 of the NHPA, and 
other applicable requirements, to withhold information concerning the location, character, 
or ownership of resources where release of such information may endanger the integrity 
of the resource. 

XII. Amendment 
Any Signatory to this PA may request that it be amended, whereupon the Signatories will 
consult in accordance with 36 C.F.R. § 800.14 to consider such an amendment. 
Amendments will be effective upon the date of the last signature from the Signatories. 

XIII. Dispute Resolution 
A. Should any Signatory or consulting party object at any time to the manner in 
which the terms of this PA are implemented, within 30 days of information being 
provided relating to the issue forming the basis of the objection, or within 30 days where 
the objector can otherwise be reasonably assumed to be aware of the issue forming the 
basis of objection, FHWA shall consult with such party to resolve the objection. If 
FHWA determines that such objection cannot be resolved, FHWA will take the following 
steps: 

1. Forward all documentation relevant to the dispute, including FHWA’s 
proposed resolution, to ACHP. ACHP shall provide FHWA with its comment on 
the resolution of the objection within 30 days of receiving adequate 
documentation. Prior to reaching a final decision on the dispute, FHWA shall 
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prepare a written response that takes into account any timely advice or comments 
regarding the dispute from ACHP, Signatories and consulting parties and provide 
them with a copy of this written response. FHWA will then proceed according to 
its final decision.  
2. If ACHP does not provide its advice regarding the dispute within the 30-
day period, FHWA may make a final decision on the dispute and proceed 
accordingly. Prior to reaching such a final decision, FHWA shall prepare a 
written response that takes into account any timely comments regarding the 
dispute from the Signatories and consulting parties to the PA and provide them 
and ACHP with a copy of such written response.  
3. In the case of objections related to NRHP eligibility, any Signatory may 
object in writing within 30 days to an MDOT SHA or FHWA determination of 
eligibility.  If MDOT SHA and FHWA are unwilling to revise the determination 
in response to the objection or other relevant information, FHWA (or MDOT 
SHA on its behalf) will submit the determination to the Keeper of the National 
Register of Historic Places for a determination pursuant to 36 C.F.R. Part 63. 

 

B. Objections from the Public: Should a member of the public object to an action 
taken under this PA, or compliance with the PA, within 30 days of information being 
provided relating to the issue forming the basis of the objection, or within 30 days where 
the objector can otherwise be reasonably assumed to be aware of the issue forming the 
basis of objection, FHWA will ensure that MDOT SHA consults with the objecting party 
to respond to the objection in coordination with FHWA where relevant, provided the 
objection is made in writing to the FHWA or MDOT SHA contacts identified in 
Attachment 5 or any subsequent updates to Attachment 5.  MDOT SHA and FHWA will 
inform other Signatories of the objection and proposed resolution.  Should a Signatory 
disagree with the proposed resolution, the Signatories will follow Stipulation XIII.A. 
C. FHWA’s responsibility to carry out all other actions subject to the terms of this 
PA that are not the subject of the dispute remain unchanged. 

XIV. Termination 
A. Any Signatory to this PA may terminate it by providing 30 days' notice in writing 
to the other Signatories, provided that the Signatories will consult during the period prior 
to termination to seek agreement on amendments or other actions that would avoid 
termination.  
B. If any Signatory to this PA determines that a term will not or cannot be carried 
out, that party shall immediately consult with the other Signatories to attempt to develop 
an amendment per Stipulation XII, above. If within 30 days (or another time period 
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agreed to by all Signatories) an amendment cannot be reached, any signatory may 
terminate the PA upon written notification to the other Signatories.  
C. In the event of termination, FHWA will comply with 36 C.F.R. § 800 for all 
remaining actions, or until a new agreement is reached fulfilling such requirements.   

This PA will continue in full force and effect until 20 years from the date of execution of the PA, 
or such time of final acceptance of the Project and when all terms of this PA have been met, 
should the terms be met prior to the 20-year expiration.  The PA will be invalid if the Project is 
terminated or authorization for the Project is rescinded.  At any time in the six-month period 
prior to its expiration, the Signatories will consult to consider an extension or amendment of the 
PA.  At such time, the Signatories may consider an amendment to extend the PA unmodified for 
an additional specified duration or consult to amend the PA in accordance with Stipulation XII. 
No extension or amendment will be effective until all Signatories have signed the amendment or 
amendment to extend.   
 
In witness thereof, the Signatories to this PA, through their duly authorized representatives, have 
executed this PA on the days and dates set out on the following pages and certify that they have 
read, understood, and agreed to the terms and conditions of this PA as set forth herein. 
 
The effective date of this PA is the date of the last signatory page. 
 
This PA may be executed in counterparts, each of which shall constitute an original, and all of 
which shall constitute one and the same agreement. 
 



6/06/2022
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PROGRAMMATIC AGREEMENT AMONG THE FEDERAL HIGHWAY 

ADMINISTRATION, MARYLAND DEPARTMENT OF TRANSPORTATION STATE 
HIGHWAY ADMINISTRATION, NATIONAL PARK SERVICE, MARYLAND STATE 

HISTORIC PRESERVATION OFFICER, VIRGINIA STATE HISTORIC 
PRESERVATION OFFICER AND ADVISORY COUNCIL ON HISTORIC 

PRESERVATION 
 

IMPLEMENTING SECTION 106 OF THE NATIONAL HISTORIC PRESERVATION 
ACT FOR THE I-495 AND I-270 MANAGED LANES STUDY, ANNE ARUNDEL, 

FREDERICK, MONTGOMERY AND PRINCE GEORGE’S COUNTIES, MARYLAND 
AND FAIRFAX COUNTY, VIRGINIA 

 
May 17, 2022 

 
 
ADVISORY COUNCIL ON HISTORIC PRESERVATION 
 
 
 
         Date 
Reid J. Nelson          
Executive Director (Acting) 
 
 
  

6.14.2022
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PRESERVATION 
 

IMPLEMENTING SECTION 106 OF THE NATIONAL HISTORIC PRESERVATION 
ACT FOR THE I-495 AND I-270 MANAGED LANES STUDY, ANNE ARUNDEL, 

FREDERICK, MONTGOMERY AND PRINCE GEORGE’S COUNTIES, MARYLAND 
AND FAIRFAX COUNTY, VIRGINIA 
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Signatory: 
 
MARYLAND STATE HISTORIC PRESERVATION OFFICER 
 
 
 
         Date 
Elizabeth Hughes  
Director          
Maryland Historical Trust 
 
 
  

May 19, 2022 
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PROGRAMMATIC AGREEMENT AMONG THE FEDERAL HIGHWAY 

ADMINISTRATION, MARYLAND DEPARTMENT OF TRANSPORTATION STATE 
HIGHWAY ADMINISTRATION, NATIONAL PARK SERVICE, MARYLAND STATE 

HISTORIC PRESERVATION OFFICER, VIRGINIA STATE HISTORIC 
PRESERVATION OFFICER AND ADVISORY COUNCIL ON HISTORIC 

PRESERVATION 
 

IMPLEMENTING SECTION 106 OF THE NATIONAL HISTORIC PRESERVATION 
ACT FOR THE I-495 AND I-270 MANAGED LANES STUDY, ANNE ARUNDEL, 

FREDERICK, MONTGOMERY AND PRINCE GEORGE’S COUNTIES, MARYLAND 
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May 17, 2022 

 
Signatory: 
 
MARYLAND STATE HIGHWAY ADMINISTRATION 
 
 
 
         Date 
Tim Smith, P.E.        
Administrator 
 
 
  

05/27/2022
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Attachments 

1. Inadvertent Discovery Plan 
2. All Parties Invited to Consult on the Project 
3. Consulting Parties invited to Concur 
4. Links to Documentation Referenced 
5.  Contact Information for FHWA and MDOT SHA staff responsible for PA 

implementation (to be updated as necessary)
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Attachment 1 
Inadvertent Discovery Plan 

 
A.  Unanticipated Impacts to Architectural Historic Properties: if the Project causes 
unanticipated impacts to any National Register of Historic Places (NRHP) eligible, listed, or 
contributing buildings, sites, structures, or objects of the built environment, the contractor 
must notify the engineer and immediately cease any activity causing ongoing damage until 
consultation occurs.  MDOT SHA shall, in consultation with the appropriate SHPO (VA or 
MD), determine if adverse effects have occurred to the property/properties and develop a 
plan for the protection of the historic property, and minimization or mitigation of impacts.  If 
mitigation is identified, FHWA, MDOT SHA, SHPO, and other Signatories as necessary 
will execute a Memorandum of Agreement or amend this PA to record the identified 
mitigation.  MDOT SHA may hold the developer(s) liable for any or all costs resulting from 
this process following appropriate processes identified in its contract instruments.   

 

B. Unanticipated Damage to Known Archaeological Resources: if unauthorized 
excavation occurs outside the approved limits of disturbance (LOD) or other approved 
boundaries designed to protect archaeological resources or cemeteries and thereby causes 
impacts to known, NRHP-eligible properties, MDOT SHA will ensure any activity causing 
ongoing damage is stopped until consultation occurs.  MDOT SHA will conduct a damage 
assessment consistent with the model used for such assessments under the Archaeological 
Resources Protection Act (https://www.nps.gov/archeology/pubs/techbr/tchBrf20.pdf).  
MDOT SHA will use the results of the assessment in consultation with the relevant SHPO 
to determine if the resource has been adversely affected and determine appropriate 
mitigation.  If the resource is of known or suspected Native American affiliation, FHWA, 
with assistance from MDOT SHA shall consult with federally recognized Indian Tribes 
as appropriate.  If the resource is affiliated with other known descendant groups or 
consulting parties, MDOT SHA will consult with such parties as well.  Should damage 
occur on NPS land, MDOT SHA will consult with the NPS staff and regional 
archaeologist regarding the damage assessment report and any identified mitigation. If 
mitigation is identified, FHWA, MDOT SHA, SHPO, and other Signatories as necessary 
will execute a Memorandum of Agreement or amend this PA to record the identified 
mitigation.  MDOT SHA may hold the developer(s) liable for any or all costs resulting from 
this process following appropriate processes identified in its contract instruments.   

 

https://www.nps.gov/archeology/pubs/techbr/tchBrf20.pdf
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C.  Unanticipated Discovery of Human Remains: Should any burials, interments, or 
human remains (hereafter, “remains”) be encountered during construction, MDOT SHA will 
ensure all applicable construction work in the vicinity of the remains is immediately stopped 
to prevent damage to the remains, or to any additional remains that might be present in the 
vicinity.  A minimum 100-foot buffer around identified remains will be established by 
MDOT SHA free of disturbance, to be adjusted as appropriate for the site conditions.  
Construction may occur outside the buffer unless evidence of additional remains is found.  If 
remains are suspected to be human but not confirmed, MDOT SHA will ensure that such 
confirmation is made by a qualified professional.  Human remains will at all times be treated 
respectfully and access and visibility limited to the site of discovery to authorized personnel 
only.  Within Maryland, pursuant to State of Maryland Criminal Code § 10-402, the State’s 
Attorney must authorize movement or removal of any remains until determined to be 
archaeological.  If the remains are determined to be archaeological, MDOT SHA and the 
relevant SHPO will consult to determine treatment of the remains and any other necessary 
treatment such as work needed to define extent of remains in the most expeditious manner 
feasible.  Within Virginia, human remains and associated funerary objects encountered 
during the course of actions taken as a result of this PA shall be treated in a manner 
consistent with the Virginia Antiquities Act (Code of Virginia 10.1-2305) and its 
implementing regulation (17VAC5-20), adopted by the Virginia Board of Historic 
Resources and published in the Virginia Register on July 15, 1991. 
 If the remains are determined archaeological and suspected to be of Native 
American origin, MDOT SHA, in coordination with FHWA, shall provide notification to 
tribal governments in accordance with any expressed tribal consultation preferences within 
24 hours or as soon as practicable.  MDOT SHA and/or FHWA will consult with affected 
federally recognized Indian Tribes, the Maryland Commission on Indian Affairs and 
appropriate Maryland Indian groups as appropriate regarding treatment of the remains.  
MDOT SHA will accommodate tribal cultural preferences to the extent practicable during 
such an event.  If remains can be associated with other known descendant communities or 
organizations, including the cemetery-affiliated consulting or concurring parties to this PA, 
such parties shall also be consulted. 
 If the human remains are likely to be of Native American origin and are located on 
lands controlled or owned by the U.S. Government, including National Park Service 
Property within the APE, the Federal land managing agency will assume responsibility for 
compliance with the Native American Graves Protection and Repatriation Act (NAGPRA; 
25 USC 3001), with MDOT SHA assistance. 
 In consultation with the relevant SHPO, Federally Recognized Indian Tribes, and 
FHWA as appropriate, and other identified descendant/affiliated consulting parties, the 
MDOT SHA shall develop a plan for the treatment or disposition of the remains or follow 
provisions of an existing treatment plan developed per this PA. MDOT SHA shall 
implement the provisions of the agreed treatment plan. 
 Should the remains be associated with, or constitute an intact archaeological 
resource, provision D below is also applicable.    
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D. Unanticipated Discovery of Archaeological Resources: If previously unidentified 
archaeological features, artifacts, or other materials (hereafter, “resource”) are discovered 
during construction, all ground-disturbing work in the vicinity of the resource shall be 
temporarily suspended or modified to prevent further damage to the resource, and MDOT 
SHA will provide a reasonable buffer where ground disturbance is prohibited to cover the 
extent of the resource that may not be exposed.   

The MDOT SHA archaeologist shall perform a preliminary inspection to identify 
the resource and evaluate its likelihood of NRHP eligibility.  Following this inspection, 
construction may resume in the vicinity of but outside the boundary of the archaeological 
resource as defined by the MDOT SHA archaeologist. If the resource is potentially 
eligible for the NRHP, MDOT SHA will consult with the relevant SHPO on an eligibility 
determination and, if determined eligible for the NRHP, every effort shall be made to 
minimize impacts through redesign or modification of construction methods. If the 
resource is of known or suspected Native American affiliation, FHWA, with assistance 
from MDOT SHA shall consult with federally recognized Indian Tribes as appropriate.  
If the resource can be reasonably identified with other descendant or affiliated 
communities, MDOT SHA shall also attempt to consult with such parties. 

In consultation with the relevant SHPO, MDOT SHA shall develop a plan for the 
treatment of any resource determined eligible.  MDOT SHA shall describe actions 
proposed to avoid, minimize, or mitigate adverse effects, and request SHPO, tribal, and 
any other consulting party comments within 5 working days, unless there is a life or 
safety hazard requiring immediate interim action. MDOT SHA will disclose any interim 
action affecting the eligible resource taken in the event of a life or safety hazard.  MDOT 
SHA, at its discretion, may establish a longer comment period if practicable in 
consideration of potential safety, cost, public travel disruption, and other factors.  
MDOT SHA shall then implement the provisions of the agreed-upon plan and/or amend 
this PA to document the resolution, should the resource be determined eligible and should 
the Project adversely affect the resource.  
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Attachment 2 
All Parties Invited to Consult on the Project 

 
Federally Recognized Tribal Nations 
• Absentee-Shawnee Tribe of Oklahoma 
• Delaware Nation 
• Delaware Tribe of Indians 
• Chickahominy Indian Tribe 
• Chickahominy Indians Eastern Division 
• Eastern Shawnee Tribe of Oklahoma 
• Monacan Indian Nation 
• Nansemond Indian Tribe 
• Oneida Indian Nation 
• Onondaga Nation 
• Pamunkey Indian Tribe 
• Rappahannock Tribe, Inc. 
• Saint Regis Mohawk Tribe 
• Seneca-Cayuga Nation 
• Shawnee Tribe 
• Tuscarora Nation 
• Upper Mattaponi Indian Tribe 
 
State Recognized and Other Tribes 
• Piscataway Conoy Tribe of Maryland (PCT) 
• PCT - Cedarville Band of Piscataway 
• PCT - Choptico Band of Piscataway 
• Piscataway Indian Nation 
 
Federal Agencies 
• Department of Defense 
• General Services Administration 
• Federal Railroad Administration 
• Federal Transit Administration 
• National Capital Planning Commission 
• National Institute of Standards and Technology 
• National Park Service 
• U.S. Army Corps of Engineers 
• U.S. Department of Agriculture 
• U.S. Postal Service 
 
State Agencies and Organizations 
• Maryland Commission on Indian Affairs 
• MDOT Maryland Transit Administration 
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• MDOT Maryland Transportation Authority 
• Maryland Historical Trust 
• Preservation Maryland 
• Virginia Department of Historic Resources 
• Virginia Department of Transportation 
• Washington Metropolitan Area Transit Authority 
  
 
County Agencies and Organizations 
 
• Charles County Department of Planning 
• Frederick County 
• Frederick County Preservation Trust 
• Maryland Milestones/Anacostia Trails Heritage Area, Inc. 
• Montgomery County Department of Correction and Rehabilitation 
• Montgomery County Department of General Services 
• Montgomery County Department of Transportation 
• Montgomery County Heritage Area, Heritage Tourism Alliance of Montgomery 

County 
• Maryland Milestones 
• Maryland-National Capital Parks and Planning Commission – Montgomery County 

Planning – Historic Preservation 
• Maryland-National Capital Parks and Planning Commission – Montgomery Parks 
• Maryland-National Capital Parks and Planning Commission – Prince George's 

County Planning – Historic Preservation 
• Maryland-National Capital Parks and Planning Commission – Prince George’s 

County Department of Parks and Recreation 
• Montgomery Preservation, Inc. 
• Prince George's County Historic Preservation Commission 
• Prince George's County Historical and Cultural Trust 
• Prince George's Heritage, Inc. 
 
Municipal and Other Organizations 
• Cabin John Citizens Association 
• Canoe Cruisers Association  
• C&O Canal Association 
• C&O Canal Trust 
• Carderock Springs Citizens’ Association 
• City of Gaithersburg 
• City of College Park 
• City of Glenarden 
• City of Greenbelt 
• City of Rockville 
• First Agape A.M.E. Zion Church at Gibson Grove 
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• Frederick County Landmarks Foundation  
• Heart of the Civil War Heritage Area 
• Indian Spring Community Association  
• National Park Seminary Master Association  
• National Trust for Historic Preservation  
• Peerless Rockville 
• Rock Creek Conservancy 
• Save Our Seminary at Forest Glen 
• Sierra Club Maryland Chapter 
• Silver Spring YMCA 
• Trustees of Morningstar Tabernacle No. 88, Inc. (Friends of Moses Hall) 
• Washington Biologists’ Field Club 
• Village of North Chevy Chase 
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Attachment 3 
Consulting Parties Invited to Concur 

 
Federally Recognized Tribes 
• Absentee-Shawnee Tribe of Oklahoma 
• Delaware Nation 
• Delaware Tribe of Indians 
• Chickahominy Indian Tribe 
• Chickahominy Indians Eastern Division 
• Eastern Shawnee Tribe of Oklahoma 
• Monacan Indian Nation 
• Nansemond Indian Tribe 
• Oneida Indian Nation 
• Onondaga Nation 
• Pamunkey Indian Tribe 
• Rappahannock Tribe, Inc. 
• Saint Regis Mohawk Tribe 
• Seneca-Cayuga Nation 
• Shawnee Tribe 
• Tuscarora Nation 
• Upper Mattaponi Indian Tribe 
 
State Recognized and Other Tribes 
• Piscataway Conoy Tribe of Maryland (PCT) 
• PCT - Cedarville Band of Piscataway 
• PCT - Choptico Band of Piscataway 
• Piscataway Indian Nation 
 
Federal Agencies 
 
• Department of Defense 
• Federal Railroad Administration 
• Federal Transit Administration 
• National Capital Planning Commission 
• National Institute of Standards and Technology 
• U.S. Army Corps of Engineers 
• U.S. Department of Agriculture 
 
State Agencies 
• Maryland Commission on Indian Affairs 
• Maryland Department of Transportation – Maryland Transit Administration  
• Maryland Transportation Authority  
• Virginia Department of Transportation 



  
 

I-495 and I-270 Managed Lanes Study Section 106 Programmatic Agreement – FINAL 

 
Local and Other Agencies and Groups 
• Cabin John Citizens Association 
• Canoe Cruisers Association 
• Carderock Springs Citizens Association  
• City of Gaithersburg  
• City of Rockville 
• C&O Canal Association 
• C&O Canal Trust 
• First Agape A.M.E. Zion Church at Gibson Grove 
• Maryland Milestones 
• Maryland-National Capital Park and Planning Commission 
• Montgomery County Heritage Area 
• Montgomery Preservation, Inc. 
• National Institute for Standards and Technology 
• National Trust for Historic Preservation 
• Peerless Rockville 
• Preservation Maryland 
• Trustees of Morningstar Tabernacle No. 88, Incorporated (Friends of Moses Hall) 
• Virginia Department of Transportation 
• Washington Biologists’ Field Club 
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Attachment 4 
Links to Documentation Referenced In the I-495 & I-270 Managed Lanes 

Study PA 

Federal Codes and Regulations 
 
16 U.S.C. 470aa-470mm 
Archaeological Resources Protection Act (ARPA)  
https://uscode.house.gov/view.xhtml?path=/prelim@title16/chapter1B&edition=prelim 
 
25 U.S.C. Ch. 32 § 3001 
Native American Graves Protection and Repatriation Act (NAGPRA)  
https://uscode.house.gov/view.xhtml?path=/prelim@title25/chapter32&edition=prelim 
 
36 C.F.R. Part 14 and 54 U.S.C. § 100902 
Rights-of-Way 
https://www.ecfr.gov/current/title-36/chapter-I/part-14 
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title54-
section100902&num=0&edition=prelim 
 
36 C.F.R. Part 63 
Dispute Resolution of Determinations of Eligibility for Inclusion in the NRHP  
https://www.ecfr.gov/current/title-36/chapter-I/part-63 
 
36 C.F.R. Part 79 
Curation of Federally Owned and Administered Archaeological Collections 
https://www.ecfr.gov/current/title-36/chapter-I/part-79 
 
36 C.F.R. Part 800 
Implementing Regulations of Section 106 of the National Historic Preservation Act 
https://www.ecfr.gov/current/title-36/chapter-VIII/part-800?toc=1 
 
40 C.F.R. 1506.6(a) 
Public involvement – National Environmental Policy Act 
https://www.ecfr.gov/current/title-40/chapter-V/subchapter-A/part-1506#1506.6 
 
54 U.S.C.  
• National Park Service and Related Programs 

§ 100101(a) Promotion and Regulation of the National Park Service (NPS Organic Act)  
o https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title54-

section100101&num=0&edition=prelim 
• National Historic Preservation Act 

§ 306108 Effect of Undertaking on Historic Property  

https://uscode.house.gov/view.xhtml?path=/prelim@title16/chapter1B&edition=prelim
https://uscode.house.gov/view.xhtml?path=/prelim@title25/chapter32&edition=prelim
https://www.ecfr.gov/current/title-36/chapter-I/part-14
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title54-section100902&num=0&edition=prelim
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title54-section100902&num=0&edition=prelim
https://www.ecfr.gov/current/title-36/chapter-I/part-63
https://www.ecfr.gov/current/title-36/chapter-I/part-79
https://www.ecfr.gov/current/title-36/chapter-VIII/part-800?toc=1
https://www.ecfr.gov/current/title-40/chapter-V/subchapter-A/part-1506#1506.6
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title54-section100101&num=0&edition=prelim
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title54-section100101&num=0&edition=prelim
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o https://uscode.house.gov/view.xhtml?req=(title:54%20section:306108%20edition:pre
lim) 

§ 307103 Access to Information (Section 304)  
o https://www.achp.gov/digital-library-section-106-landing/frequently-asked-questions-

protecting-sensitive-information 
 
Public Law 71-284, 46 Statute 482 (1930); Executive Order 6166 of June 10, 1933 
Capper-Cramton Act and Administration by the National Park Service  
https://www.ncpc.gov/about/authorities/cca/ 
https://www.nps.gov/parkhistory/online_books/anps/anps_3b.htm 
 
State Codes and Regulations 
 
Maryland Criminal Code § 0-402 
Courts and Judicial Proceedings 
https://law.justia.com/codes/maryland/2013/article-gcr/section-10-402 
  
Maryland Natural Resources Code § 5-103 
Reforestation  
https://roads.maryland.gov/mdotsha/pages/index.aspx?PageId=158 
 
Virginia Antiquities Act § 10.1-2305 
Human Remains  
https://law.lis.virginia.gov/vacode/title10.1/chapter23/section10.1-2305/ 
Implementation - Virginia Administrative Code 17VAC5-20 
https://law.lis.virginia.gov/admincode/title17/agency5/chapter20/ 
 
Guidelines and Standards  
 
Advisory Council on Historic Preservation 
• Exemption Regarding Historic Preservation Review Process for Effects to the Interstate 

Highway System (ACHP Program Comment, 2005) 
https://www.achp.gov/sites/default/files/exemptions/2017-
01/final_interstate_exemption_notice.pdf 

 
• Policy Statement Regarding Treatment of Burial Sites, Human Remains, and Funerary 

Objects (ACHP February 2007) 
https://www.achp.gov/sites/default/files/policies/2018-
06/ACHPPolicyStatementRegardingTreatmentofBurialSitesHumanRemainsandFuneraryObje
cts0207.pdf 

 
• Program Comment Issued for Streamlining Section 106 Review for Actions Affecting Post-

1945 Concrete and Steel Bridges (77 FR 68790) 
https://www.federalregister.gov/documents/2012/11/16/2012-27866/program-comment-
issued-for-streamlining-section-106-review-for-actions-affecting-post-1945-concrete 

 

https://uscode.house.gov/view.xhtml?req=(title:54%20section:306108%20edition:prelim)
https://uscode.house.gov/view.xhtml?req=(title:54%20section:306108%20edition:prelim)
https://www.achp.gov/digital-library-section-106-landing/frequently-asked-questions-protecting-sensitive-information
https://www.achp.gov/digital-library-section-106-landing/frequently-asked-questions-protecting-sensitive-information
https://www.ncpc.gov/about/authorities/cca/
https://law.justia.com/codes/maryland/2013/article-gcr/section-10-402
https://law.lis.virginia.gov/vacode/title10.1/chapter23/section10.1-2305/
https://law.lis.virginia.gov/admincode/title17/agency5/chapter20/
https://www.achp.gov/sites/default/files/exemptions/2017-01/final_interstate_exemption_notice.pdf
https://www.achp.gov/sites/default/files/exemptions/2017-01/final_interstate_exemption_notice.pdf
https://www.achp.gov/sites/default/files/policies/2018-06/ACHPPolicyStatementRegardingTreatmentofBurialSitesHumanRemainsandFuneraryObjects0207.pdf
https://www.achp.gov/sites/default/files/policies/2018-06/ACHPPolicyStatementRegardingTreatmentofBurialSitesHumanRemainsandFuneraryObjects0207.pdf
https://www.achp.gov/sites/default/files/policies/2018-06/ACHPPolicyStatementRegardingTreatmentofBurialSitesHumanRemainsandFuneraryObjects0207.pdf
https://www.federalregister.gov/documents/2012/11/16/2012-27866/program-comment-issued-for-streamlining-section-106-review-for-actions-affecting-post-1945-concrete
https://www.federalregister.gov/documents/2012/11/16/2012-27866/program-comment-issued-for-streamlining-section-106-review-for-actions-affecting-post-1945-concrete
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• Section 106 Archaeology Guidance (ACHP, 2009)  
https://www.achp.gov/sites/default/files/guidance/2017-
02/ACHP%20ARCHAEOLOGY%20GUIDANCE.pdf 

 
The Maryland Historical Trust 
• Standards and Guidelines for Archaeological Investigations in Maryland (Shaffer and Cole 

1994) 
https://mht.maryland.gov/documents/PDF/archeology/Archeology_standards_investigations.
pdf 

 
• Technical Update No. 1 of the Standards and Guidelines for Archaeological Investigations in 

Maryland: Collections and Conservation Standards (2018) 
https://mht.maryland.gov/documents/PDF/archeology/Archeology_standards_curation.pdf 

 
• Standards and Guidelines for Architectural and Historical Investigations in Maryland 

(Maryland Historical Trust, Revised 2019) 
https://mht.maryland.gov/documents/PDF/research/Survey_standards_architecture_web.pdf 

 
The National Park Service 
• Management Policies – Section 5, Cultural Resource Management (2006) 

https://www.nps.gov/subjects/policy/upload/MP_2006.pdf 
 
• NPS Museum Handbook, National Park Service, revised 2019  

https://www.nps.gov/museum/publications/handbook.html 
 
• NRHP Bulletin 15 – How to Apply the National Register Criteria for Evaluation (National 

Park Service revised 1997) 
https://www.nps.gov/subjects/nationalregister/upload/NRB-15_web508.pdf 

 
• Other NRHP Bulletins 

https://www.nps.gov/subjects/nationalregister/publications.htm#:~:text=national%20register
%20of%20historic%20places%20bulletins 

 
• The Secretary of the Interior’s Guidelines for the Treatment of Cultural Landscapes (1996) 

https://www.nps.gov/tps/standards/four-treatments/landscape-guidelines/index.htm 
 
• The Secretary of the Interior’s Guidelines for the Treatment of Historic Properties (1995, 

Revised 2017)  
 https://www.nps.gov/tps/standards/treatment-guidelines-2017.pdf 

 
• The Secretary of the Interior’s Professional Qualifications Standards 

https://www.nps.gov/articles/sec-standards-prof-quals.htm 
OR see 48 FR 44738 
https://www.nps.gov/subjects/historicpreservation/upload/standards-guidelines-archeology-
historic-preservation.pdf 
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• The Secretary of the Interior’s Standards and Guidelines for Archeology and Historic 
Preservation (1983)  
https://www.nps.gov/subjects/historicpreservation/upload/standards-guidelines-archeology-
historic-preservation.pdf 

 
• The Secretary of the Interior’s Standards for the Treatment of Historic Properties (1995, 

Revised 2017)  
https://www.nps.gov/tps/standards/four-treatments.htm 
OR https://www.ecfr.gov/current/title-36/chapter-I/part-68 

 
The Virginia Department of Historic Resources 
• Guidelines for Conducting Historic Resources Survey in Virginia (Virginia Department of 

Historic Resources, revised September 2017) 
https://www.dhr.virginia.gov/wp-content/uploads/2018/06/SurveyManual_2017.pdf 

 
Other Referenced Information 

• Area of Potential Effects, May 2022 https://oplanesmd.com/wp-
content/uploads/2022/05/MLS_APE_Mapping.pdf 
 

• Alternative 9 Phase 1 South project description (currently available here: 
https://oplanesmd.com/environmental/alternatives/pa/) 

 
• First Agape A.M.E. Zion Church at Gibson Grove parking lot restoration plan 

(https://oplanesmd.com/wp-content/uploads/2022/04/P3-Gibson-Grove-Church-Parking-
Layout.pdf) 

 
• I-495 and I-270 Managed Lanes Study Draft Section 106 Technical Report: 

https://oplanesmd.com/deis/#:~:text=4(f)%20Evaluation-,appendix%20g,-
Cultural%20Resources%20Technical 

 
• MDOT SHA Statewide PA:  

https://www.roads.maryland.gov/OPPEN/2021_PA_Amendment.pdf 
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FHWA - Maryland Division 
George H. Fallon Federal Building 
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Baltimore, MD 21201 
phone (410) 779-7152 
fax      (410) 962-4054 
jeanette.mar@dot.gov 
 
For MDOT SHA: 
 
Mr. Steve Archer 
Cultural Resources Team Leader 
Maryland Department of Transportation State Highway Administration 
707 N. Calvert Street 
Baltimore, MD 21202 
phone (410) 545-8508 
sarcher@mdot.maryland.gov 
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1 INTRODUCTION 

This Wetlands and Floodplains Statement of Findings (SOF) describes the alignment alternatives that were 
evaluated for the replacement and widening of the American Legion Bridge (ALB) for Alternative 9 – Phase 
1 South of the I-495 & I-270 Managed Lanes Study (MLS); characterizes the National Park Service (NPS) 
wetland and floodplain resources that may be adversely impacted within NPS managed lands as a result 
of implementing the Preferred Alternative (Alternative 9 – Phase 1 South); describes adverse impacts that 
the MLS would likely have on these resources; and documents the steps that would be taken to avoid, 
minimize, and offset these impacts. All figures discussed in this document are also included in Attachment 
A.  

1.1 Wetlands 

Executive Order 11990, “Protection of Wetlands,” issued 24 May 1977, directs all federal agencies to avoid 
to the maximum extent possible the long- and short-term adverse impacts associated with the occupancy, 
destruction, or modification of wetlands and to avoid direct or indirect support of new construction in 
wetlands wherever there is a practicable alternative. In the absence of such alternatives, NPS must modify 
actions to preserve and enhance wetland values and minimize degradation. According to the Procedural 
Manual #77-1: Wetland Protection (NPS 2016), wetlands are defined as all shallow water habitats 
including riverine wetlands (streams) and palustrine wetlands. In this report, riverine wetlands may be 
referred to as “streams,” palustrine wetlands may be referred to as simply “wetlands,” and together they 
may be referred to as “NPS wetlands.”   

To comply with Executive Order 11990 within the context of the agency’s mission, the NPS has developed 
a set of policies and procedures found in Director’s Order 77-1: Wetland Protection (NPS 2002a) and 
Procedural Manual #77-1: Wetland Protection (NPS 2016). This policy and related procedures emphasize: 
1) exploring all practical alternatives to building on, or otherwise adversely affecting, wetlands; 2) 
reducing impacts to wetlands whenever possible; and 3) providing direct compensation for any 
unavoidable wetland impacts by restoring degraded or destroyed wetlands on other NPS properties. If a 
Preferred Alternative would have adverse impacts on wetlands, a SOF must be prepared that documents 
the above steps and presents the rationale for choosing an alternative that would have adverse impacts 
on wetlands. This SOF includes wetlands within NPS park boundaries that would be affected by the 
proposed project. 

1.2 Floodplains 

Executive Order 11988, “Floodplain Management,” issued 24 May 1977, US Department of Transportation 
(USDOT) Order 5650.2, “Floodplain Management and Protection”, and the National Flood Insurance Act 
of 1968 govern the construction and fill of floodplains to ensure proper consideration to the avoidance, 
minimization, and mitigation of floodplain development and associated adverse effects. In addition to 
enforcing floodplain regulations, the National Flood Insurance Act and its National Flood Insurance 
Program (NFIP) provide affordable flood insurance to property owners (FEMA, 2018). 

Pursuant to Executive Order 11988 and the NPS Procedural Manual 77-2: Floodplain Management (NPS 
2002b), the Maryland Department of Transportation State Highway Administration (MDOT SHA) has 
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evaluated flooding hazards related to the proposed project. This SOF describes the Preferred Alternative, 
project site, floodplain determination, use of floodplain, investigation of alternatives, flood risks, and 
mitigation for the continued use of facilities within the floodplain. 
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2 PROJECT SITE 

I-495 and I-270 in Maryland are the two most heavily traveled freeways in the National Capital Region, 
each with an Average Annual Daily Traffic (AADT) volume of up to 260,000 vehicles per day in 2018. I-495 
is the only circumferential route in the region that provides interregional connections to many radial 
routes, such as I-270, United States (US) 29 (Colesville Road), I-95, the Baltimore-Washington Parkway, US 
50 (John Hanson Highway), and MD 5 (Branch Avenue). I-270 is the only freeway link between I-495 and 
the fast-growing northwest suburbs in northern Montgomery County and the suburban area in Frederick 
County. The purpose of the MLS is to develop a travel demand management solution(s) that addresses 
congestion and improves trip reliability on I-495 and I-270 within the MLS study limits and enhances 
existing and planned multimodal mobility and connectivity. 

The Preferred Alternative crosses three units of the National Park System in Maryland and Virginia: George 
Washington Memorial Parkway, Clara Barton Parkway, and the Chesapeake and Ohio Canal National 
Historical Park (Figure 1) in the vicinity of the ALB, which connects I-495 in Virginia with I-495 in Maryland, 
over the Potomac River.  

The NPS focuses on impacts to NPS wetlands and floodplain within NPS park land; therefore, the wetlands 
within the study area outside of park-managed lands are not discussed in this SOF.

2 
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Figure 1: NPS Park Unit Boundaries and NPS Wetlands  
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2.1 George Washington Memorial Parkway 

George Washington Memorial Parkway (Figure 2) is a publicly-owned park and National Register of 
Historic Places (NRHP)-listed historic district that extends along the Potomac River from I-495 to Mount 
Vernon in Virginia. The George Washington Memorial Parkway is a scenic roadway honoring the nation’s 
first president that protects and preserves cultural and natural resources along the Potomac River below 
Great Falls to Mount Vernon. It is also a historic district listed in the NRHP for its association with 
twentieth-century parkway design, engineering, landscape architecture, park planning and conservation, 
and commemoration. Features within George Washington Memorial Parkway include the Potomac 
Heritage National Scenic Trail and Turkey Run Park conservation area. The park boundary of George 
Washington Memorial Parkway extends 38.3 miles and comprises approximately 7,300 acres.  

2.2 Clara Barton Parkway 

Clara Barton Parkway (Figure 3) is a scenic NPS parkway in Maryland that extends 6.6 miles along the 
northern shore of the Potomac River between the Naval Surface Warfare Center at Carderock and the 
Washington, DC border with Maryland. Clara Barton Parkway was designed for recreational driving; to 
link sites that commemorate important episodes in American history; and to preserve habitat for local 
wildlife. 

2.3 Chesapeake and Ohio Canal National Historic Park 

The Chesapeake and Ohio Canal National Historical Park (Figure 3) is an NRHP-listed historic district and 
publicly owned park and recreation area encompassing 19,575 acres. The Chesapeake and Ohio Canal 
National Historical Park stretches 184.5 miles along the Potomac River from Rock Creek at Georgetown in 
Washington, DC, to Cumberland, Maryland. Construction on the Chesapeake and Ohio Canal began in 
1828 and concluded in 1850. It served as a major transportation corridor, operating as a conduit for coal, 
lumber, and agricultural products to propel western development and satisfy demands from eastern US 
markets until 1924. The Chesapeake and Ohio Canal became a national monument in 1961 and 
Chesapeake and Ohio Canal National Historical Park was established as a National Historical Park in 1971. 
The purpose of the Chesapeake and Ohio Canal National Historical Park is to preserve and interpret the 
19th century transportation canal and its associated scenic, natural, and cultural resources; and to provide 
opportunities for education and appropriate outdoor recreation. The Chesapeake and Ohio Canal National 
Historical Park is listed on the NRHP and contains more than 1,300 historic structures, including one of 
the largest collections of 19th century canal features and buildings in the National Park System.  
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Figure 2: George Washington Memorial Parkway and NPS Wetlands 
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Figure 3: Clara Barton Parkway and Chesapeake and Ohio Canal National Park Boundaries and NPS Wetlands 
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3 ALTERNATIVES 

The MLS Draft Environmental Impact Statement (DEIS) identified the No Build and seven Build Alternatives 
(8, 9, 9M, 10, 13B, and 13C). All DEIS Build Alternatives were identical in the vicinity of the ALB.  The DEIS 
Build Alternatives proposed adding two managed lanes in each direction on I-495 from south of the 
George Washington Memorial Parkway to MD 5 and on I-270 from I-495 to I-370 and along the East and 
West I-270 Spurs and proposed adding two managed lanes plus a managed auxiliary lane in each direction 
on the ALB along with direct access ramps to/from the George Washington Memorial Parkway. Auxiliary 
lanes along the general purpose lanes would extend from George Washington Memorial Parkway to Clara 
Barton Parkway in both directions, but would not provide access to the managed lanes. The ALB design 
lane arrangement remained the same between the DEIS Build Alternatives and the Preferred Alternative, 
which is identified in the Supplemental DEIS (SDEIS) as Alternative 9 - Phase 1 South. The Preferred 
Alternative will add two managed lanes in each direction on I-495 and the I-270 East and West Spurs 
within Phase 1 South, which extends along I-495 from south of the George Washington Memorial Parkway 
to MD 187 and up I-270 to I-370 and along the East and West I-270 Spurs to MD 187.  

Figure 4: Proposed ALB Typical Section 

 

The existing ALB structures, linking the Virginia and Maryland portions of I-495 over the Potomac River, 
were constructed in the early 1960s and must be replaced by 2030 due to age and condition. Replacing 
these bridge structures as part of the MLS would eliminate the need for a follow-up bridge replacement 
project for which the state does not have funding allocated. MDOT SHA has carefully considered various 
potential roadway alignments as well as various types of bridge structures to inform the limits of 
disturbance (LOD) in this area to accommodate roadway widening and bridge replacement across the 
Potomac River while limiting impact to NPS property and resources.  

The Preferred Alternative includes numerous LOD modifications since the DEIS, one of the most significant 
of which is in the vicinity of the ALB to address comments and concerns received from the NPS regarding 
impacts to NPS lands and resources. 

3.1 Alignments 

Multiple alignments were considered when determining the LOD for the replacement of the ALB. Off-
alignment bridge options were considered but were not retained for further study in the DEIS, since they 
were not practicable. Tunnel and full-span suspension on-alignment alternatives were also considered but 
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were not retained for further study in the DEIS, because they would not allow for connection with the 
Clara Barton Parkway or George Washington Memorial Parkway and would be cost prohibitive. Alignment 
options that were investigated further include: an entirely offset alignment to either the east or west; a 
minimally offset alignment to either the east or west; and widening the structure on the existing 
alignment.  

The ALB alignment determination required assessing impacts to wetlands, streams, forests, rare plant 
species, cultural resources, and adjacent properties such as the Naval Surface Warfare Center at 
Carderock in Maryland and a residential community along the Virginia shoreline of the Potomac River. 
Other factors considered when evaluating the proposed alignments included maintenance of traffic, 
constructability, construction access, and roadway engineering issues such as re-aligning the interchanges 
that lead to the ALB. 

Building the replacement ALB on an entirely offset alignment to the east of the existing structure while 
traffic remains in its current configuration would result in unacceptable impacts to Plummers Island, an 
important biological and cultural resource within the Chesapeake and Ohio Canal National Historical Park, 
and impacts to the two other NPS parks in the vicinity of the ALB. This approach would not be feasible on 
the west side of the existing ALB either, due to unacceptable impacts to the Naval Surface Warfare Center 
Carderock Division property located on the north side of the Potomac River, to a residential community 
on the south side of the Potomac River and to two NPS parks (Clara Barton Parkway and Chesapeake and 
Ohio Canal National Historical Park).  

A less impactful approach would be to construct a new structure on a minimally offset alignment, while 
placing traffic partly on the existing structure and partly on a new structure during construction. The 
minimally offset alignment to the east would still impact Plummers Island more than would be acceptable 
and this alignment is not feasible. The minimally offset alignment to the west would avoid impacts to 
Plummers Island, but would impact more NPS property and would require displacement of a residential 
property on the Virginia shoreline of the Potomac River. This “west shift” alignment was considered post-
DEIS and is discussed further in Section 3.1.1.D.  

Widening on the existing alignment would impact Plummers Island to some extent, but would avoid 
impacts to the residential property on the Virginia side of the ALB and would impact less NPS property 
than the “west shift” alignment option. This “on-center” widening alignment, or base option, was 
considered post-DEIS and is discussed further in Section 3.1.1.D.  

See Figure 5 for a visualization of the minimally offset alignment to the east and west, the fully offset 
alignment to the east and west, and the potential impacts resulting from on-center widening.  
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Figure 5: American Legion Bridge Limits of Disturbance Alignment Options 
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3.1.1 Alternative Bridge Design Options 

Alternative bridge design options were considered to inform the LOD in the vicinity of the ALB, to 
determine the extent to which the LOD could be minimized to limit impacts to NPS land and natural and 
cultural resources, while still providing enough space to accommodate bridge construction and 
maintenance.  

 Avoidance 

Long-span Bridge: 
The only avoidance option identified was replacement of the ALB with a long-span bridge. In order to 
avoid natural resources at the bridge location, permanent piers would need to be constructed completely 
beyond the limits of the resources. This would require a pier north of the Washington Aqueduct on the 
Maryland side and at, or south, of the existing south abutment in Virginia. The resulting clear span is at 
least 3,250 feet. A suspension bridge is the only feasible bridge type to span this distance and a bridge this 
long would be the 35th longest suspension bridge in the world, or the 5th longest in the U.S. Additional 
back-span dimensions for anchorage would be at least another 800-feet on each end for a total bridge 
length between cable anchorages of 4,850 feet. This length does not include a likely need for approach 
spans on either end to transition from the highway on grade to the suspended roadway. The total bridge 
length needed would make the interchanges at Clara Barton Parkway and George Washington Memorial 
Parkway inaccessible. Replacing the ALB with a suspension bridge would not be practicable, since it would 
eliminate the interchanges with the parkways in Maryland and Virginia; would be cost-prohibitive; and 
would drastically alter the viewshed of the surrounding natural area.  

 Minimization 

 DEIS Minimization Options 

Reconstruct Bridge without Widening: 
One minimization option identified was reconstructing the ALB without widening. The existing bridge out-
to-out width is approximately 138-feet and carries five lanes of traffic in each direction. To maintain 10 
lanes of traffic during construction with minimal offsets to temporary barriers requires 119-feet of bridge 
width. Therefore, a maximum of 19-feet of the existing bridge is available for demolition and 
reconstruction in the first phase. This means that only one lane at a time could be reconstructed and 
shifted onto the new bridge. A minimum of nine phases of traffic control would be required to fully replace 
the bridge. This assumes that all the deck joints between phases are structurally feasible; the existing piers 
are stable in a partially loaded and/or demolished condition; and the new superstructure configuration 
could be made compatible with the temporary lane placement. The resulting superstructure would be 
inefficient, because uniform girder spacing would not be feasible while accommodating the required 
construction phasing. In addition, in the middle three phases of demolition and construction, work would 
have to occur between active lanes of traffic. In the same phases, traffic in the same direction would be 
divided with a construction zone in between the travel lanes. No work zone for construction vehicles and 
equipment would be available on the bridge, because all bridge deck that is in place, either existing or 
proposed, would be required to carry traffic. This approach to construction is very unsafe for motorists 
and construction staff. There would be no emergency pull off lanes for five lanes of traffic in each 
direction. Construction work would occur between and over open lanes of traffic. The duration of 
construction, number of traffic shifts, and inefficient structure configuration would result in a highly 
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undesirable and expensive approach to construction. This option is not practicable due to extreme safety 
issues, construction inefficiencies and challenges, and prohibitive cost and duration.  

Double-Deck Existing Bridge: 
A double-deck bridge was considered in hopes of reducing the extent of the construction footprint and 
minimizing impacts to NPS property and natural resources. The out-to-out superstructure width of one 
direction of travel in the proposed condition would be approximately 124-feet. Since this is less than 
existing superstructure width, constructing a second deck over the existing bridge superstructure would 
provide sufficient width for the proposed lane configuration. Previous analysis of the existing substructure 
units indicate that the piers are currently loaded to the point that there is no additional capacity. The 
additional dead load from the second deck and the live load from the vehicles could not be accommodated 
by the existing substructure. In order to support the second deck, new substructure units independent 
from the existing, would need to be constructed. These would consist of new pier caps spanning across 
the entire width of the existing bridge to newly constructed column elements supported on large, deep 
foundations located outside the existing bridge. To minimize the impact of the foundation elements, they 
would likely consist of large diameter drilled shafts. The associated pier cap would span a minimum of 
155-feet, resulting in a significant concrete beam that would greatly increase the vertical profile of the 
top deck in order to provide sufficient vehicular under clearance to the lower deck. The approach roadway 
modifications necessary to transition from side-by-side to stacked roadways would extend well beyond 
the interchanges on each end of the bridge.  

Proposed Double-Deck Bridge: 
Building on the discussion above, it is clear that the out-to-out superstructure width of a completely new 
double-deck bridge would be 124-feet. To support both decks, the substructure would need to be wider 
than the superstructure. Again, assuming large, drilled shaft foundations and columns, the out-to-out of 
the entire bridge would be approximately 144-feet, which is wider than the existing bridge. Some minor 
additional impacts to the resources would be likely. To build an entirely new bridge, the construction 
phasing would ideally require the new bridge to be built off of the existing bridge alignment. This would 
allow conventional maintenance of traffic on the existing bridge while the new double-deck structure is 
completed. The approach roadway modifications required for the option to double-deck the existing 
bridge remain with this option. Construction of either double-deck bridge option is not practicable, since 
it would require a new substructure so far beyond the width of the existing structure that it would not 
reduce the construction footprint or minimize impacts to natural resources from a conventional 
construction method, but would be far more expensive than a conventionally constructed bridge. 

Top-Down Construction: 
Utilizing top-down construction techniques for the proposed bridge structure means that all construction 
equipment and access would be provided from the completed bridge deck. The contractor would begin 
construction at an abutment and the first pier working from the approach roadway behind the abutment. 
Next the superstructure would be constructed on the first span. All construction operations would then 
move onto the completed first span in order to construct the next pier and next span of superstructure. 
Construction would proceed in this manner along the entire length of the bridge until the full structure is 
complete. Two separate crews working from opposite ends of the bridge could each begin at opposite 
abutments and meet in the middle of the bridge. This technique would result in relatively short spans 
between pier locations due to limited equipment reach and capacity. The total footprint of pier elements 
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would be much larger than the footprint of a bridge with conventional span lengths. In addition, utilizing 
top-down construction does not address any of the issues with traffic phasing and work zones discussed 
in previous options.  While this type of construction would still require a construction access road to 
remove materials and would be relatively more expensive to construct than the conventional method, it 
was determined to be a viable option.  

 Strike Team Minimization Options 

MDOT SHA and Federal Highway Administration met with the NPS to discuss the LOD presented in the 
MLS DEIS on December 8, 2020. The NPS requested that MDOT SHA re-assess the LOD in the vicinity of 
the ALB to limit impacts to NPS land and its natural resources. MDOT SHA convened an ‘ALB Strike Team’ 
composed of national and local experts on bridge design, natural resources, and cultural resources who 
were charged with the following mission: 

To develop and evaluate alternatives for the replacement of the ALB to avoid impacts, to the greatest 
extent practicable, and reduce overall acreage impacts to the Chesapeake and Ohio Canal National 
Historical Park and George Washington Memorial Parkway units of the NPS. 

The ALB Strike Team conducted its intensive investigation in January 2021 to explore alternative design 
solutions, project phasing solutions, site access solutions, and the potential use of specialty construction 
techniques to limit the LOD. The ALB Strike Team presented its results to the NPS on February 8, 2021.  

MDOT SHA established the Base LOD as the “Base Option,” which includes a conventionally constructed 
bridge structure built in two phases on the existing bridge centerline with the assumption of temporary 
construction access over the Potomac River via trestles and causeways. This Base Option included minor 
LOD reductions from the DEIS LOD to minimize impacts to Plummers Island. The Base Option also started 
with construction access in all four quadrants and was minimized to remove the construction access in 
the southwest, southeast, and northeast quadrants, which significantly reduced impacts to NPS property. 

The ALB Strike Team first reviewed the avoidance and minimization options developed by MDOT SHA to 
date, as described above, and the Strike Team agreed that these options were not practicable, except 
perhaps the top-down construction option, which they investigated in further detail. The Strike Team then 
reviewed the viability of the Base Option and confirmed that this on-center alignment with a conventional 
construction approach was a viable option. The ALB Strike Team also considered a “west shift” of the LOD 
to entirely avoid impacts to Plummers Island and determined that a conventional construction approach 
with a west shift was also a viable option.  

The ALB Strike Team then considered other bridge construction approaches to determine if any of them 
could limit the LOD further than the Base Option could. The Strike Team conducted detailed investigation 
on a top-down segmental construction approach; a top-down cable stayed approach; and a slide-in place 
bridge construction approach.  

Top-Down Construction  
The first type of construction method assessed by the Strike Team was the top-down approach. The Strike 
Team investigated whether the existing bridge could be used as a work platform as part of the top-down 
construction method, but determined it could not, since the northbound and southbound lanes are at 
very different elevations, making it impossible to shift traffic across the bridge during construction. This 
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also means that the existing bridge cannot be used for construction and material deliveries, except during 
light traffic periods that would allow a lane closure. Top-down construction approaches investigated 
included: gantry, pre-cast segmental, cast-in-place segmental, and cable stayed. The Strike Team 
determined that the gantry method was not viable, because the ALB would require either spread footing 
foundations on rock or drilled piers, both of which would require ground access to the foundation 
locations for construction. Pre-cast segmental construction would also not be viable, because segments 
for the ALB would be too large and heavy to transport to the site.  

Cast-In-Place Segmental 
A cast-in-place segmental construction method was determined to be viable. A cast-in-place segmental 
bridge option would fit within the Base LOD, with impacts similar to the Base Option. The cost of this 
option is likely competitive with the Base Option and would likely be faster to construct. 

Cable Stayed 
The next top-down option reviewed by the Strike Team was the Cable Stayed Option, which would use a 
top-down cantilever method of construction. The primary advantage of this method is that it requires the 
fewest number of foundations of all options considered, minimizing the permanent ground displacement 
area. This option would also reduce the shade and shadow areas under the bridge, which is known to 
affect anadromous fish species. The cable stayed option would require a 200-foot tower and cables and 
would have a significant effect on the overall viewshed. This is the most expensive construction method 
considered.  

Slide-In Place 
A third type of bridge construction considered by the Strike Team for the ALB is the Slide-In Place Option. 
This option would construct the entire new superstructure on falsework situated west of the existing 
bridge and then slide it in place over a weekend. This option was found to be the most impactful strike 
team option and therefore not viable.  

The Strike Team also reviewed constructability and construction access options and those are summarized 
in Section 3.1.1.C below. For more detail on the ALB Strike Team findings, please refer to the American 
Legion Bridge Strike Team Report (MDOT SHA 2021), completed on behalf of MDOT SHA’s I-495 & I-270 
Managed Lanes P3 Program.  

 Constructability Considerations 

Construction equipment and personnel must be able to work below the bridge structures at river level to 
construct proposed piers and demolish the existing structure. Given the steep slopes on both shorelines 
of the Potomac River, limited access opportunities, and characteristics of the Potomac River channel, a 
site access plan is needed that requires additional LOD beyond the limits of the existing and proposed 
structures.  

After field analysis and known information review, MDOT SHA and the ALB Strike Team determined that 
access to the site at river level can be consolidated to the north side of the river along Clara Barton 
Parkway, eliminating the construction access from the other three quadrants around the bridge and 
significantly reducing impacts to NPS land. This would be achieved by constructing a temporary 
construction access road entrance off of Clara Barton Parkway in the northwest quadrant and installing a 
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temporary bridge over the Chesapeake and Ohio Canal and a temporary haul road paralleling the towpath. 
Construction traffic could then turn south parallel to the existing structure and follow existing right-of-
way to the area below the existing/proposed bridge. It is important to note that pedestrian traffic on the 
Chesapeake and Ohio Canal towpath must be maintained throughout construction. A barrier between the 
haul road and the towpath would need to be constructed to ensure public safety. The site access plan on 
the north side of the ALB would require an approximate travel way width of 40 feet beyond the extent of 
the proposed bridge to supply enough area for crane booms, pump trucks, man lifts, and other equipment 
needed to reach the proposed bridge deck from river level.  

Access to the site at river level from the south side is more difficult. The existing residential neighborhood 
in the bridge’s southwest quadrant constricts this area for site access. It is proposed that access to the 
south side of the river be via means of a temporary river causeway and temporary bridge, such as floating 
bridges and barges. River flooding would also need to be considered in the design of this temporary 
structure, which would require a contingency plan should water levels rise and would require the 
temporary structures and barges be built to withstand the 100-year flood or be removable prior to flood 
events.  

The proposed construction access is shown in Figure 6. Storage of construction equipment, vehicles, and 
materials could be accommodated within the temporary LOD indicated in the Final EIS (FEIS).
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Figure 6: Proposed Construction Access for American Legion Bridge 
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 Avoided and Minimized LOD in the Vicinity of the American Legion Bridge 

MDOT SHA determined the LOD options for the ALB based on the results of the ALB Strike Team 
investigations. The bridge construction types with the smallest LOD footprint were the Base Option and 
the Cast-In-Place Segmental Option, both with a similar LOD requirement. Both construction types could 
be built with an on-center alignment or a west-shift alignment. MDOT SHA compared the NPS land impacts 
and those of the natural and cultural resources surrounding the ALB and determined that the on-center 
alignment would impact the least amount of total NPS Land; would not require re-configuration of the 
Clara Barton Parkway interchange; and would not require residential displacement, as the west shift 
alignment would. For these reasons, the on-center alignment with the reduced LOD required by the Base 
Option or Cast-In-Place Segmental bridge types was incorporated into the Preferred Alternative LOD.  
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4 DESCRIPTION OF WETLANDS AND FLOODPLAINS WITHIN PROJECT 

AREA 

4.1 NPS Wetlands 

For the NPS, any area that is classified as a wetland according to the Federal Geographic Data Committee 
(FGDC) Wetlands Classification Standard (FGDC-STD-004-2013), a revision of the U.S. Fish and Wildlife 
Service's (USFWS) "Classification of Wetlands and Deepwater Habitats of the United States" (Report 
FWS/OBS-79/31) (FGDC 2013; Cowardin et al. 1979), is subject to NPS Director’s Order 77-1: Wetland 
Protection (NPS 2002a). Deepwater habitats are not subject to Director’s Order 77-1 since they are not 
considered wetlands under this definition. Under the Cowardin definition, a wetland must have one or 
more of the following three attributes: 

• At least periodically, the land supports predominantly hydrophytes (wetland vegetation); 

• The substrate is predominantly undrained hydric soil; or 

• The substrate is non-soil and is saturated with water or covered by shallow water at some time 
during the growing season of each year. 

The Cowardin wetland definition encompasses more aquatic habitat types than the definition and 
delineation manual used by the Army Corps of Engineers for identifying wetlands subject to Section 404 
of the Clean Water Act. The 1987 Corps of Engineers Wetlands Delineation Manual requires that all three 
of the parameters listed above (hydrophytic vegetation, hydric soil, wetland hydrology) be present in 
order for an area to be considered a wetland. The Cowardin wetland definition includes such wetlands, 
but also adds some areas that, though lacking vegetation and/or soils due to natural physical or chemical 
factors such as wave action or high salinity, are still saturated or shallow inundated environments that 
support aquatic life (e.g., unvegetated stream shallows, mudflats, rocky shores). The National Wetlands 
Inventory (NWI) produced by USFWS provides information on the characteristics, extent, and status of 
the nation’s wetlands and deepwater habitats. The wetlands on the NWI maps are based upon the 
Cowardin wetland definition and classification system (Cowardin et al. 1979), so (subject to ground 
truthing) they are considered wetlands by the NPS. 

The document will refer to all shallow water habitats subject to D.O. #77-1 according to definitions within 
the Procedural Manual for D.O. #77-1 and the FGDC Wetlands Classification Standard. Palustrine wetlands 
will generically be referred to as “wetlands” and riverine wetlands will generically be referred to as 
“streams.” The term “NPS wetlands” will be used to generically refer to wetlands and streams on NPS 
land. Refer to Figure 1 in Section 1.1 for a depiction of NPS wetlands on NPS park land. 

4.1.1 NPS Wetland Assessment Methodology 

Field delineation and functional assessment of NPS wetlands within NPS park land within the MLS Corridor 
Study (CSB) Boundary was conducted from March 2018 through January 2021.  All shallow water habitat 
features were delineated to satisfy both the 1987 USACE Manual and the FGDC Wetlands Classification 
Standard. Palustrine and riverine wetlands were identified within NPS park boundaries. Palustrine 
wetland boundaries were determined using the 1987 USACE Manual and Regional Supplements and 
riverine wetland boundaries were determined according to the FGDC Wetlands Classification Standard.  
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Environmental scientists completed data sheets for all shallow water habitat located on NPS land, 
including additional Cowardin classification information. All features were photographed and given a 
unique identifier containing the number of its associated field sub-segment. Data obtained from the field 
reconnaissance was collected with an iPad and boundary points were located using global positioning 
systems (GPS).  

1.1.1 Evaluation of NPS Wetland Functions and Values 

MDOT SHA conducted a qualitative functional assessment of palustrine NPS wetlands within NPS property 
and within the I-495 & I-270 MLS CSB in January 2021. The functions and values assessed include:  

• Groundwater Recharge/Discharge,  
• Floodflow Alteration,  
• Fish and Shellfish Habitat,  
• Sediment/Toxicant Retention,  
• Nutrient Removal,  
• Production Export,  
• Sediment/Shoreline Stabilization,  

• Wildlife Habitat,  
• Recreation,  
• Educational/Scientific value,  
• Uniqueness/Heritage,  
• Visual quality/Aesthetics, and  
• Endangered Species Habitat 

Functions: 

• Ground water recharge/discharge—Recharge is the potential of a wetland to contribute water to 
an aquifer; discharge is the potential of a wetland to discharge groundwater to the surface. The 
wetland’s ability to help maintain stream base flow has also been included in this variable. 

• Flood alteration—The effectiveness of a wetland in reducing flood damage from prolonged 
periods of precipitation by storing and desynchronizing (i.e., gradually releasing at lower 
heights/velocities) floodwaters.  

• Fish and shellfish habitat—The effectiveness of seasonal or permanent watercourses associated 
with a wetland to provide habitat and the essentials necessary for life for a diversity of types and 
abundance of populations of fish/shellfish and other aquatic organisms.  

• Sediment/toxicant retention—The effectiveness of a wetland to reduce or prevent degradation 
of water quality by acting as a trap for sediments or toxic substances in runoff water that could 
adversely affect aquatic and terrestrial life. 

• Nutrient removal—The effectiveness of a wetland to serve as a trap for nutrients carried by runoff 
from surrounding uplands or contiguous wetlands, and the wetland’s ability to process these 
nutrients into other forms. The wetland also functions to prevent the adverse effects associated 
with excess nutrients entering aquifers or surface waters, including streams, rivers, lakes, ponds, 
or estuaries. 

• Production export—The effectiveness of a wetland to produce food or other usable products for 
living organisms (including humans). Detrital export to downstream systems has been included in 
this variable. 

• Sediment/shoreline stabilization—The effectiveness of a wetland to stabilize streambanks against 
shear stresses and/or protect shorelines against erosion by reducing forces caused from waves. 
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Other erosion and sediment control functions, such as reduction of water velocities and binding 
of the soil, have been included in this variable. 

Values: 

• Wildlife habitat—The effectiveness of a wetland to provide habitat and the essentials necessary 
for life for a diversity of types and abundance of populations of wildlife species typically associated 
with wetlands, their associated water bodies, and the wetland edge. This includes invertebrate 
species. Both resident and migratory species were considered.  

• Recreation (consumptive/non-consumptive) and tourism—The suitability of a wetland and 
associated watercourses to provide active and/or passive recreational opportunities for both local 
and non-local populations. Consumptive use includes activities such as hunting and fishing that 
diminish the plants, animals, or other resources that are intrinsic to the wetland. Non-
consumptive use includes activities such as hiking, birding, boating and canoeing, that do not 
diminish the resources of the wetland.  

• Education/scientific value—The suitability of a wetland to serve as an “outdoor classroom,” as a 
“reference site” for scientific study or research on ecosystems, or for interpretation. 

• Uniqueness/heritage—The effectiveness of a wetland or its associated water bodies to provide 
certain wetland attributes or special functions and values related to aspects of public health, 
recreation, and habitat diversity. This may include the wetlands overall health and appearance, 
its role in the overall ecology of the area, or its relative importance as a typical wetland class for 
the geographic location. 

• Visual quality/aesthetics (NPS/NE Method)—The effectiveness of a wetland in contributing to the 
visual or aesthetic quality or pleasing nature of the surrounding landscape. 

• Endangered species habitat—The suitability of a wetland to support and/or provide the habitat 
requirements specific to rare, threatened, or endangered species. 

Physical parameters, including wetland type, location in the landscape, flow/drainage, observed 
hydrology, microtopography, dominant vegetation, overall size, and soil composition were recorded and 
summarized. The wetland soil profile, landscape position, and hydrology were also assessed to determine 
the potential for groundwater infiltration within each wetland system. A visual assessment of any standing 
water was completed to provide an assessment of water quality. Based on the available hydrology and 
physical parameters of each wetland, an assessment of potential macroinvertebrate habitat was 
completed. Any available habitat features, including but not limited to standing water, vegetation, leaf 
packs, woody debris, and roots were noted. Available habitat was sampled using a D-net and a list of any 
observed macroinvertebrate species was compiled. During this assessment, any spring-fed groundwater 
seeps were noted and assessed for potential amphipod habitat. These field observations were 
summarized for each wetland feature and are included in the narratives below. As applicable, the 
narratives also include a summary of any listed rare, threatened, and endangered (RTE) plant species 
identified within or adjacent to the wetland systems during surveys previously completed in April through 
September 2020. 

During the January 2021 NPS functional assessment, previously completed Functions and Values 
datasheets were verified in the field. A full assessment of the suitable and principal functions was 
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completed, and additional notes were added, as needed, to describe and characterize each wetland within 
NPS property.  

Environmental scientists assessed the same functional parameters within riverine wetlands occurring on 
NPS property. Physical parameters, including stream class, location, hydrologic connectivity, substrate, 
bank stability, and adjacent vegetation were recorded and summarized. A visual assessment of water 
within the channel was completed to provide an assessment of water quality. Potential pollutants, trash 
abundance, and disturbances were noted. Each reach was assessed for potential fish habitat and 
macroinvertebrate habitat features, including, but not limited to, riffles, vegetation, leaf packs, woody 
debris, pools, and roots. All habitat features and any observed fish species were recorded. Available 
macroinvertebrate habitat was sampled using a D-net and a list of observed species was compiled.  

Additionally, data collected during prior MLS field assessments was reviewed to inform the riverine 
wetland functional assessment on NPS park land. In February 2021, stream functional assessments were 
conducted for all NPS streams on NPS land within the MLS CSB using the EPA’s RBP for Habitat Assessment 
(EPA, 1999). High and low gradient assessments were completed for streams over two percent in grade 
and below two percent in grade, respectively. The functions assessed between the two forms included:  

• Substrate/Available Cover 
• Embeddedness 
• Pool Substrate Characterization 
• Velocity/Depth Regime 
• Pool Variability 
• Sediment Deposition 
• Channel Flow Status 

• Channel Alteration 
• Frequency of Riffles (or Bends) 
• Channel Sinuosity 
• Bank Stability 
• Vegetative Protection, and 
• Riparian Vegetative Zone Width

Scores from these assessments are presented in the table included in Appendix B of Attachment B 
Qualitative Functional Assessment. All functional assessment scores and additional field observations 
described above are summarized in the narratives for each NPS wetland below. 

It is important to note that some of the NPS wetlands discussed in this SOF are located partially within an 
existing ROW for all alternatives and therefore have been previously disturbed. Historical disturbance has 
occurred because of vegetation removal activities during the initial highway construction and installation 
as well as during vegetation maintenance activities. 

2.1.1 Results and Qualitative Functional Assessment of NPS Wetlands Impacted 

by the Preferred Alternative 

The wetland delineation on NPS Land included palustrine riverine wetlands within the three NPS park 
units within the MLS CSB, as summarized in Table 1 below and displayed on Figure 2 and Figure 3.  
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Table 1: NPS Wetlands Impacted within Three National Park Service Units 

Park Unit and Feature Name Cowardin 
Classification 

George Washington Memorial Parkway 
22WW R4SB4 

Clara Barton Parkway 
No wetlands impacted.  
C&O Canal Historical Park 

22NN R4SB4 
22NN_B R4SB4 
22OO PFO1B 
22PP PFO1A 
22QQ R4SB5 
22V R4SB3d 
22V_1 R4SB3d 
22V_2 R4SB3d 
22V_B R4SB3d 
22V_B1 R4SB3d 
22W PEM1A/C 

 
Each of the delineated and impacted NPS wetlands within the MLS CSB within George Washington 
Memorial Parkway, Clara Barton Parkway, and Chesapeake and Ohio Canal National Historical Park units 
were qualitatively assessed for wetland and stream function as described in the following sections. Note 
that impacts are not included for Feature 22MM, since the Potomac River and the Rock Run Culvert below 
the ordinary high-water mark are owned by the State of Maryland and are not under the jurisdiction of 
NPS. Features noted with “_C” in the name are culverts, are not considered NPS wetlands, and do not 
require mitigation. 
 

 George Washington Memorial Parkway 

Stream 22WW: Stream 22WW is an unnamed tributary to the Potomac River. It is classified as an R4SB4 
that flows southwest from George Washington Memorial Parkway and into a culvert on the east side of I-
495. One small section of the stream within NPS property and near the existing culvert is within the CSB.  

The stream is within a small valley likely receiving hydrology from both groundwater seeps and surface 
runoff. Based on the assessment of fish and macroinvertebrate habitat using EPA’s Rapid Bioassessment 
Protocols for high gradient streams, the epifaunal substrate/available cover at 22WW is suboptimal, with 
about 60 percent available habitat within the portion of stream just upstream of the culvert and within 
the CSB. Overall, the benthic macroinvertebrate habitat consists of small riffles, minor amounts of woody 
debris, roots, and small leaf packs. For fish, habitat is lacking, with only intermittent flows and 
downstream blockages. Riffle habitat is stable with some variety and flow diversity and is relatively 
frequent throughout Stream 22WW.  

Substrate of the riffles consists of cobble, gravel and bedrock and is roughly 25 percent embedded. Pools 
are mostly shallow with gravel substrate, but some root mat habitat is available. Leaf packs observed were 
transient and unlikely to be suitable habitat. Shallow-fast and shallow-slow were the only two depth 
regimes present at Stream 22WW. Roughly 5 percent of the bottom of the streambed is affected by 
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sediment deposition, with slight deposition in pools. Water filled 50 to 75 percent of the channel during 
the time of the survey, with 25 to 50 percent of the channel substrate exposed. No evidence of channel 
alteration is present at Stream 22WW within the CSB on NPS property, however, downstream the stream 
flows west through a culvert under I-495.  

Both banks are stable to moderately stable, with roughly 5 percent of both banks eroded; however, less 
than 50 percent of the streambank surfaces are covered by vegetation. Most of the bank stabilization and 
protection is from the bedrock, as well as some roots. Stream 22WW is surrounded by a mature high-
quality mixed deciduous forest, giving both banks a riparian zone width of at least 18 meters. Very minimal 
human activity is impacting the riparian zones and approximately 90 percent of the stream is shaded by 
vegetation. The water within the stream appears clear with no noticeable odor present. Trash was only 
observed downstream outside of the NPS property at the input of the culvert running under I-495.  

During a qualitative assessment of the aquatic community at Stream 22WW, aquatic worms (Subclass 
Oligochaeta), net-spinning caddisflies (Family Hydropsychidae), stoneflies (Order Plecoptera) and aquatic 
sowbugs (Family Asellidae) were collected in the stream. Aquatic worms and aquatic sowbugs are 
considered pollution-tolerant groups of organisms; net-spinning caddisflies are moderately pollution-
sensitive; and stoneflies are pollutant-sensitive organisms. As Stream 22WW is a small intermittent 
channel, it is unlikely to be providing fish habitat, and none were observed during the time of the survey. 

 Clara Barton Parkway 

No wetlands or streams will be impacted by the Preferred Alternative LOD. 

 Chesapeake and Ohio Canal National Historic Park 

Stream 22NN: “Stream 22NN” refers to features 22NN and 22NN_B. Stream 22NN is classified as an R4SB4 
that flows southeast from Wetland 22OO on the west side of I-495 and flows into the Potomac River 
immediately under the North side of the ALB.  

The stream is within a wide, eroded valley receiving hydrology from both the wetland upstream and 
surface runoff. As it flows under the bridge, the main channel begins to meander. Based on the assessment 
of fish and macroinvertebrate habitat using EPA’s Rapid Bioassessment Protocols for high gradient 
streams, the epifaunal substrate/available cover at 22NN is poor, with less than 20 percent available 
habitat. Overall, the benthic macroinvertebrate habitat consists of a few rocks, leaf packs and woody 
debris. For fish, habitat is lacking, with only intermittent flows and a lack of pools. Riffles are lacking with 
embeddedness at 100 percent, however, in the portion of stream under the I-495 bridge, placed riprap is 
present providing some stabilization and possible habitat. The stream has little flow diversity, with 
shallow-slow as the only velocity/depth regime present.  

In portions of the stream outside of the bridge cover substrate is dominated by fine sediment, sand, and 
small gravel, whereas the stream substrate in the portions under the bridge is dominated by mud with 
placed riprap present throughout. About 20 percent of the bottom of the streambed is affected by 
sediment deposition, with slightly more deposition in the portion of the stream flowing under the ALB. 
Very little water filled the channel during the time of the survey, with most of the channel substrate 
exposed, especially in the upstream portion that is not under the bridge. The portion of the stream 
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channel that flows under the bridge had pools of stagnant mud. Some channel alteration is present, 
especially in the portions of the stream under the ALB where riprap has been placed.  

The natural flow and location of the channel was also likely altered when I-495 was built. Both banks in 
the upstream portion that is not under the bridge are moderately stable, with 30 percent showing signs 
of erosion. The left bank under the bridge is unstable with many raw areas, while the right bank is 
moderately stable with roughly 30 percent erosion present. Apart from the portion of stream under I-495, 
50 to 70 percent of the streambank surfaces are covered by woody roots and vegetation. No vegetation 
is present under the bridge. Since the stream runs parallel to I-495 upstream before flowing under the 
bridge, a riparian zone of about 12 meters is present on the left bank, with the right bank consisting of a 
riparian zone greater than 18 meters. Under the bridge, the riparian zones on both banks are less than 6 
meters wide, with only sparse trees present. The upstream portion is partially shaded by vegetation, 
whereas the bridge provides 100 percent shade for the portion flowing underneath. Stream 22NN receives 
sediment and pollutant runoff from the adjacent roadway. No odor was present at the time of the survey, 
however iron floc, turbid water, suspended sediments, and some trash were observed in the stream.  

During a qualitative assessment of the aquatic community at Stream 22NN, no fish were observed, but 
many pouch snails (Family Physidae) and aquatic worms (Subclass Oligochaeta) were collected. Pouch 
snails and aquatic worms are both considered pollution-tolerant organisms. 

Wetland 22OO: Wetland 22OO is a broad emergent and forested wetland swale situated on the second 
terrace above the Potomac River, just upstream of the ALB and extending west to Rock Run. It is classified 
as a palustrine forested wetland with broad-leaved deciduous vegetation and a saturated water regime 
(PFO1B). Trees are scattered throughout the wetland and large areas are dominated by emergent 
vegetation. The wetland swale slowly drains southeast to an intermittent stream that discharges into Rock 
Run Culvert, just above the confluence with the Potomac River. 

The wetland is hydrologically supported by surface water runoff from the adjacent uplands and from 
seasonal groundwater seepage along the base of the upper terrace north of the wetland. Observed 
wetland hydrologic indicators included surface water ponding between one and two inches. Other 
primary hydrologic indicators included: a seasonally high groundwater table, soil saturation, iron staining, 
inundation observed on aerial imagery, and water-stained leaves. Secondary hydrologic indicators 
included: drainage patterns, geomorphic position, microtopographic relief, and FAC-neutral test. 

Vegetation within the wetland included scattered ash-leaf maple and American sycamore in the canopy. 
The herbaceous layer was dominated by invasive reed canary grass (Phalaris arundinacea) with scattered 
false-spike false nettle, lizard’s-tail (Saururus cernuus), Asiatic tearthumb (Persicaria perfoliata), and 
pinkweed (P. pensylvanica).  

Soils within the wetland were not sampled during the initial wetland delineation because the project did 
not have invasive access from the NPS. During the assessment in January 2021, soil samples met the 
depleted matrix hydric soil indicator within the upper 12 inches. Soils had clayey textures within the upper 
1.5 feet and were a sandy loam texture below that depth. Soil textures likely allow slow groundwater 
infiltration and recharge during drier portions of the year. 

Using the methodology described above, three principal functions/values were identified, including: 
nutrient removal, production export, and wildlife habitat.  
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Water quality within the wetland did not appear high, as iron flocculent was present where standing water 
was observed. 

Based on the geomorphic position of this wetland, small amount of standing water observed during the 
assessment, and lack of habitat structure, this wetland likely does not support a diverse fauna of 
macroinvertebrates. Macroinvertebrates, including isopods and amphipods (scuds), were found within a 
shallow swale through the wetland that retained several inches of water during the early January sampling 
effort. Emergent vegetation was the primary substrate for these macroinvertebrates.  

No federal or state listed threatened or endangered species are known to occur within Wetland 22OO. 
However, the state endangered buttercup scorpion-weed was mapped just outside the limits of the 
wetland and within the 25-foot wetland buffer to the north and south. This plant has a limited distribution 
in Maryland, occurring primarily within this portion of the Potomac River Gorge on upland river terraces. 
Where it occurs in this area, plant abundance is extremely high, with some areas containing up to 10,000 
plants, as documented during a targeted MLS RTE Plant Survey in the early spring of 2020. 

Wetland 22PP: Wetland 22PP is a narrow, isolated forested wetland swale situated on a shallow 
depression on the upper terrace slope just upstream of the ALB and downslope of the Chesapeake and 
Ohio Canal Towpath. It is classified as a palustrine forested wetland with broad-leaved deciduous 
vegetation and a temporarily flooded water regime (PFO1A). The wetland swale slowly drains south but 
dissipates where the slope increases, and water quickly diffuses in sheet and channel flow downslope 
toward Wetland 22OO. 

The wetland is hydrologically supported by surface water runoff from the adjacent uplands and from 
seasonal near-surface groundwater seepage along the slope of the upper terrace. Observed wetland 
hydrologic indicators included shallow surface water ponding in pockets to a quarter inch depth. Other 
primary hydrologic indicators included a seasonally high groundwater table and soil saturation. Secondary 
hydrologic indicators included drainage patterns, geomorphic position, and FAC-neutral test. 

Vegetation within the wetland included scattered American elm in the canopy and amur honeysuckle in 
the shrub layer. The herbaceous layer was dominated by dotted smartweed with scattered creeping 
Japanese honeysuckle (L. japonica) vine, seedling green ash (Fraxinus pennsylvanica), and amur 
honeysuckle seedlings.  

Soils within the wetland met the depleted matrix and redox dark surface hydric soil indicators. During the 
assessment in January 2021, soil samples had sandy loam to sandy clay loam textures within the upper 
1.5 feet. Groundwater discharge occurs seasonally within the wetland and soil textures likely allow slow 
groundwater infiltration and recharge downslope of the wetland. 

Using the methodology described above, two principal functions/values were identified, including 
groundwater recharge/discharge and production export. 

Water quality within the wetland is low, as very little water is retained by the wetland and what is retained 
is typically sediment laden. 

Based on the geomorphic position of this wetland and absence of standing water observed during the 
assessment, this wetland does not likely support a diverse fauna of macroinvertebrates. No 
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macroinvertebrate habitat exists within the wetland and no macroinvertebrates were observed during 
the January 2021 assessment.  

No federal or state listed threatened or endangered species are known to occur within Wetland 22PP. 
However, the state endangered buttercup scorpion-weed was mapped just outside the limits of the 
wetland to the north and south. This plant has a limited distribution in Maryland, occurring primarily 
within this portion of the Potomac River Gorge on upland river terraces. Where it occurs in this area, plant 
abundance is extremely high, with some areas containing up to 10,000 plants, as documented during a 
targeted MLS RTE Plant Survey in the early spring of 2020. 

Stream 22QQ: Stream 22QQ is classified as an R4SB5 that flows southeast into Rock Run Culvert, Stream 
22MM. The stream originates from a culvert that flows east under I-495. The entirety of the delineated 
stream is within the CSB. 

Stream 22QQ is within a small gully, likely receiving hydrology from surface runoff. Based on the 
assessment of fish and macroinvertebrate habitat using EPA’s Rapid Bioassessment Protocols for high 
gradient streams, the epifaunal substrate/available cover at 22QQ is poor, with less than 10 percent 
available habitat. Overall, the benthic macroinvertebrate habitat consists of only some small areas of 
shallow, fast-moving water. For fish, habitat is lacking, with only intermittent flows. There are no well-
defined riffles or pools providing habitat and there is very little flow diversity.  

The stream bed substrate is lacking cobble/gravel, consisting mostly of fine sediment, and stream particles 
are over 75 percent embedded. Roughly 30 percent of the bottom of the streambed is affected by 
sediment deposition with slight deposition in pools. Very little water was present in the channel during 
the time of the survey, exposing most of the channel substrate. There is some channel alteration present, 
with riprap placed throughout the reach and with the upstream portion originating from a culvert.  

The entire stream channel of 22QQ is incised with roughly 60 percent erosion on both banks, frequent 
areas of erosion, and head cutting. Less than 50 percent of the streambank surfaces are covered by native 
vegetation with many raw areas present. The riparian zone consists of a mature, high-quality forest, giving 
both banks a riparian zone at least 18 meters wide, with minimal to no human activity impacting the 
riparian zones. Approximately 90 percent of the stream is shaded and is bordered by a mixed-deciduous 
forest. Stream 22QQ receives sediment and pollution runoff from the adjacent roadway. Iron floc and 
trash are present within the stream channel, and oil sheen is present on the water’s surface in areas of 
standing water.  

During a qualitative assessment of the aquatic community at Stream 22QQ, no fish were observed, but 
aquatic worms (Subclass Oligochaeta) were collected. Aquatic worms are pollution-tolerant organisms. 

Stream 22V: “Stream 22V” refers to all stream feature names that start with 22V, including: 22V, 22V_1, 
22V_2, 22V_B, and 22V_B1. Stream 22V is classified as an R4SB3d that runs parallel to Clara Barton 
Parkway and flows east under I-495. The stream flows east through the CSB.  

Based on the assessment of fish and macroinvertebrate habitat using EPA’s Rapid Bioassessment 
Protocols for low gradient streams, the epifaunal substrate/available cover at 22V is poor, with less than 
10 percent available habitat. Overall, the benthic macroinvertebrate habitat is deficient. For fish, there is 
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no habitat present. Riffles are lacking with little variety and no flow diversity, while pools are mostly small-
shallow with no root mat or submerged vegetation.  

In portions of the stream outside of the bridge cover, substrate is dominated by gravel, sand, and silt, 
whereas the portions under the bridge are lined with riprap. Only about 30 percent of the bottom of the 
streambed is affected by sediment deposition, with slightly more deposition in the portion of the stream 
flowing under the I-495 bridge over Clara Barton Parkway. Very little water filled the channel during the 
time of the survey, with only pockets of standing water present. Some channel alteration is present, 
especially in the portions of the stream under the I-495 bridge where it is lined with riprap. The channel 
was also likely formed or re-shaped when Clara Barton Parkway was built more than 20 years ago, as it 
now acts as a roadside ditch. The channel of Stream 22V is very straight, likely having been channelized 
for many years.  

Both banks are stable to moderately stable, with 5 percent or less of both banks showing signs of erosion. 
The portion of the stream west of I-495 does have minor amounts of erosion present on both banks, 
however, it is mostly healed over with some herbaceous vegetation present. The portion under the bridge 
has no bank instability as they are armored with riprap. Apart from the portion of stream under I-495, 50 
to 70 percent of the streambank surfaces are covered by vegetation, with mowed grass present just west 
of the bridged portion and scattered trees and shrub hedge grove areas present in the remaining portions. 
No vegetation is present under the bridge. Since the stream runs parallel to a road on the left bank and is 
impacted by human activities associated with the Chesapeake and Ohio Canal on the right bank, both 
banks have riparian zones of less than 12 meters in width.  

Vegetation is providing very little shade for the stream, as it is bordered by mowed grass and young 
regenerating woody species. The bridge provides 100 percent of shade for the portion flowing 
underneath. Stream 22V receives sediment and pollutant runoff from the adjacent roadways. No odor 
was present at the time of the survey, however cloudiness caused by fine sediments was present in the 
standing water and trash was observed along the banks.  

During a qualitative assessment of the aquatic community at Stream 22V, no fish were observed, but many 
pouch snails (Family Physidae) and some aquatic sowbugs (Family Asellidae) were collected from the 
standing water. Pouch snails and aquatic sowbugs are both considered pollution-tolerant organisms. 

Wetland 22W (Chesapeake and Ohio Canal): Wetland 22W is an emergent wetland delineated within the 
Chesapeake and Ohio Canal, spanning the entire width of the MLS CSB from east to west and beneath the 
I-495 bridge over Clara Barton Parkway. It was classified as an excavated palustrine emergent wetland 
with persistent vegetation and a temporarily to seasonally flooded water regime (PEM1A/C). This 
excavated depression lies on an upland terrace high above the adjacent Potomac River and has no surface 
water connection to downstream streams.  

The wetland is hydrologically supported by surface water runoff that is retained by slowly drained clayey 
soils. Observed wetland hydrologic indicators included surface water ponding and a shallow water table 
perched over a dense clay. Other primary hydrologic indicators included sediment deposits, water marks, 
and water-stained leaves. Secondary hydrologic indicators included a positive FAC-Neutral test. 

Vegetation within the wetland varied depending upon subtle differences in topography within the 
Chesapeake and Ohio Canal that leads to slight differences in the duration of surface water ponding or 
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soil saturation, and on the availability of sunlight. Where surface water ponding is of longer duration, 
vegetation was comprised of both broad-leaf cat-tail (Typha latifolia) and narrow-leaf cat-tail (Typha 
angustifolia), duck-potato (Sagittaria latifolia), sedges (Carex spp.), lamp rush (Juncus effusus), rice cut 
grass (Leersia oryzoides), invasive common reed (Phragmites australis), and two species of hibiscus 
(Hibiscus spp.). Within drier areas, invasive Japanese stilt grass (Microstegium vimineum) predominated 
along with Japanese bristle grass (Setaria faberi) and varieties of goldenrod (Solidago spp.). Beneath the 
existing I-495 bridge over Clara Barton Parkway, little vegetation coverage existed because of shading 
effects. 

Soils within the wetland were a silty clay texture and met the hydric soil criteria by exhibiting a depleted 
matrix (5Y4/1, 5Y3/1) throughout the 16-inch soil profile. These tight clay soils slowly infiltrate surface 
water, thus not providing ideal groundwater recharge potential. 

Using the methodology described above, three principal functions/values were identified, including: 
floodflow alteration, wildlife habitat, and uniqueness/heritage. The wetland provides floodflow alteration 
because of its position within the upper terraces of the Potomac River. Surface water runoff is trapped 
within the wetland as it drains downslope toward the river, thus allowing the excess runoff to slowly 
infiltrate, evaporate, or respire through the emergent vegetation within the wetland. The wetland also 
provides some sediment/toxicant retention and nutrient removal functions, but the opportunity for the 
presence of sediments, toxicants, and excess nutrients in the watershed above the wetland is relatively 
low. The wetland does contain numerous flowering and seed producing plants that attract a diversity of 
wildlife, including valuable pollinators and smaller and larger consumers. The wetland has a high 
uniqueness/heritage value because of its association with the Chesapeake and Ohio Canal National 
Historical Park. Remnants of a wooden lock occur within the wetland. The wetland exists because of the 
historical excavation of the canal. After the canal was abandoned as the primary means of transporting 
goods to Western Maryland, it eventually silted-in, resulting in the vegetated wetland condition of the 
canal today. 

Since the wetland does not contain an outlet, water that collects within the wetland remains until it 
infiltrates or evaporates/respires. Therefore, water quality is likely not high. During field investigations 
some sediment was observed in areas with standing water. 

Based on the geomorphic position of this wetland, small amount of standing water observed during the 
assessment, and limited habitat structure, this wetland likely does not support a diverse fauna of 
macroinvertebrates. Macroinvertebrate use of the wetland is likely limited to periods of standing water 
within the lowest areas. Emergent vegetation would be the primary substrate for such 
macroinvertebrates. During qualitative macroinvertebrate sampling in January 2021, a hellgrammite 
(Family Corydalidae) was observed, which is a pollution-sensitive organism. An aquatic worm (Subclass 
Oligochaeta) was also observed, which is a tolerant organism, as well as numerous scuds (Order 
Amphipoda), which are moderately-sensitive organisms. Scuds are common invertebrates found in 
wetlands with surface water. There was no evidence of groundwater seeps or springs within the wetland 
that might contain rare subterranean amphipods. 

No federal or state listed threatened or endangered species are known to occur within Wetland 22W. 
However, several halberd-leaf rose-mallow (Hibiscus laevis) plants were observed growing within a small 
area between Locks 11 and 12 during a targeted MLS Rare, Threatened and Endangered (RTE) Plant Survey 
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in the summer of 2020. Halberd-leaf rose-mallow is a watch list species in Maryland, which means that it 
is at moderate risk of extinction or extirpation because of a restricted range; relatively few populations or 
occurrences; or recent and widespread declines, threats, or other factors.  

4.2  Floodplains 

Executive Order 11988, US Department of Transportation (USDOT) Order 5650.2, and the National Flood 
Insurance Act of 1968 govern the construction and fill of floodplains to ensure proper consideration to 
the avoidance, minimization, and mitigation of floodplain development and associated adverse effects. In 
addition to enforcing floodplain regulations, the National Flood Insurance Act and its National Flood 
Insurance Program (NFIP) provide affordable flood insurance to property owners (FEMA, 2018). Work 
within floodplains on NPS lands must adhere to NPS Floodplain Management D.O. #77-2 unless exempted. 
Floodplain approvals will be obtained by the appropriate jurisdiction. 

Floodplains within the CSB and within NPS park land were identified using Maryland iMap and the Federal 
Emergency Management Agency (FEMA) Effective Floodplain GIS layer. The CSB crosses the FEMA 100-
year floodplains of the Potomac River and Rock Run in Maryland and Dead Run in Virginia. The CSB 
overlaps the FEMA 100-year floodplains of these stream systems to varying degrees.  Table 2 describes 
the locations of these floodplains on NPS land within the Preferred Alternative.  

Table 2: Streams and Associated Floodplains that Cross NPS Land 
Name of Associated Stream Location Where Floodplain Crosses Corridor Study Boundary 

Potomac River At the Maryland/Virginia border. Floodplain extends onto 
Maryland and Virginia shorelines.  

Rock Run Northwest of I-495/Clara Barton Parkway interchange in 
Potomac, Maryland.  

Dead Run Crosses George Washington Memorial Parkway in Fairfax 
County, Virginia, east of I-495 and south of the Potomac River 
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5 PROPOSED IMPACTS TO WETLANDS, FLOODPLAIN, AND FLOOD 

RISK OF THE PROPOSED PROJECT AREA 

5.1 Impacts to NPS Wetlands on NPS Land within the Preferred Alternative LOD 

Impacts to shallow water habitat on NPS land were avoided and minimized to the greatest extent 
practicable and were an important factor in determining the ALB Preferred Alternative LOD. The impacts 
to NPS wetlands on NPS land that would result from the Preferred Alternative LOD are presented in Table 
3 below and depicted in Figure 1. The park area used to determine the limits of NPS lands for the purposes 
of impact calculation is depicted in Figure 7. 

Table 3: Total Impacts to NPS Wetlands on NPS Park Land 

Resource (unit) 
MDOT SHA Preferred Alternative  

Permanent Temporary Total 
Natural Resources within Park Boundaries 

Riverine wetlands (square feet) 143 7,595 7,738 
Riverine wetlands (linear feet) 16 1,136 1,152 
Palustrine wetlands (acres) 0.17 0.35 0.52 

.
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Figure 7: NPS Park Areas for Calculating Impacts 
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Impacts to wetlands and streams by NPS park unit are presented in Table 4 below and depicted in Figure 
2 and Figure 3: 

Table 4: Impacts to NPS Wetlands on NPS Park Land by Park Unit 

Park Unit and Resource (unit) 
MDOT SHA Preferred Alternative  

Permanent Temporary Total 
George Washington Memorial Parkway 

Riverine wetlands (sq feet) 129 424 553 
Riverine wetlands (linear feet) 5 42 47 
Palustrine wetlands (acres) - - - 

Chesapeake and Ohio Canal Historical Park 
Riverine wetlands (sq feet) 14 7,171 7,185 
Riverine wetlands (linear feet) 11 1,094 1,105 
Palustrine wetlands (acres) 0.17 0.35 0.52 

Clara Barton Parkway 
Riverine wetlands (sq feet) 0 0 0 
Riverine wetlands (linear feet) 0 0 0 
Palustrine wetlands (acres) 0.00 0.00 0.00 

 

Impacts to individual wetlands and streams on NPS land within the Preferred Alternative LOD and their 
functional losses are presented in Table 5 below and depicted in Figure 2 and Figure 3.
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Table 5: Impacts to NPS Wetlands on NPS Park Land by Park Unit and Feature 

Park Unit and Feature 
Name 

Cowardin 
Classification 

Sq ft Acres Linear feet (Streams) 
Functions and Values 

Perm Temp Total Perm Temp Total Perm Temp Total 

George Washington Memorial Parkway 

Riverine Wetlands                       

22WW R4SB4 129 424 553 0.01 0.01 0.01 5 42 47 Habitat; Flow Stability; Riparian Vegetation 

Clara Barton Parkway 

No wetland impacts.            

Chesapeake and Ohio Canal National Historical Park 

Riverine Wetlands                       

22NN R4SB4 - 3,474 3,474 - 0.08 0.08 - 276 276 Minimal 

22NN_B R4SB4 10 1,466 1,476 <0.01 0.03 0.03 8 146 154 Minimal 

22QQ R4SB5 - 469 469 - 0.01 0.01 - 106 106 Minimal 

22V R4SB3d - 190 190 - <0.01 <0.01 - 76 76 Minimal 

22V_1 R4SB3d 2 91 93 <0.01 <0.01 <0.01 1 40 41 Minimal 

22V_2 R4SB3d - 1,083 1,083 - 0.02 0.02 - 255 255 Minimal 

22V_B R4SB3d - 331 331 - 0.01 0.01 - 168 168 Minimal 

22V_B1 R4SB3d 2 67 69 <0.01 <0.01 <0.01 2 27 29 Minimal 

Palustrine Wetlands                       

22OO PFO1B 2,471 9,666 12,137 0.06 0.22 0.28 NA NA NA Nutrient Removal; Production Export; 
Habitat 

22PP PFO1A 643 - 643 0.02 - 0.02 NA NA NA Groundwater Recharge; Production Export 

22W PEM1A/C 4,099 5,842 9,941 0.09 0.13 0.22 NA NA NA Floodflow Alteration; Habitat; Uniqueness 
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5.2 Flood Risk within the Preferred Alternative 

Avoidance and minimization of impacts to floodplains on NPS land within the MLS Preferred Alternative 
has been conducted to the maximum extent practicable, however there are unavoidable impacts to 
floodplains associated with this project. Floodplain impacts could not be avoided since alternatives that 
avoid all floodplain impacts do not meet the purpose and need. The 100-year floodplain impacts 
presented in Table 6 represent the extent of the LOD associated with roadway widening and new ramps 
at the Clara Barton Parkway/I-495 interchange and impacts from construction access areas associated 
with construction of the ALB. Actual analysis of potential project related changes to hydraulic function 
and elevation of floodplains will be determined using hydraulic and hydrologic floodplain modeling as part 
of the engineering process for each structure in final phases of design. Design efforts will focus on not 
increasing flooding, however if flood levels are increased, the project will mitigate the effects and comply 
with NFIP requirements. All structures and facilities will be designed to meet the standards and criteria of 
the NFIP (44 CFR Part 60). 

Table 6: Impacts to FEMA 100-Year Floodplains that Cross NPS Land in Acres 

Park Unit and Resource (unit) 
MDOT SHA Preferred Alternative  

Permanent Temporary Total 
George Washington Memorial Parkway 

FEMA 100-Year Floodplain (sq feet) 881 3,714 4,595 
FEMA 100-Year Floodplain (acres) 0.02 0.09 0.11 

Chesapeake and Ohio Canal Historical Park 
FEMA 100-Year Floodplain (sq feet) 33,230 293,190 326,420 
FEMA 100-Year Floodplain (acres) 0.76 6.73 7.49 

Clara Barton Parkway 
FEMA 100-Year Floodplain (sq feet) - - - 
FEMA 100-Year Floodplain (acres) - - - 

Note: 1. Note there is no impact to the floodplain of Dead Run since all proposed impacts are on existing roadway. 

The Potomac River is the fourth largest river along the East Coast of the US and has the potential for 
severe flood events. This flood hazard potential is a concern for the replacement of the bridge, with 
potential danger to infrastructure, people, wildlife, and surrounding natural resources if bridge elements 
were to wash-out during a flood event. For this reason, the ALB and its temporary construction elements 
(e.g. causeways and barges) will be constructed to withstand the 100-year storm. The flood risk is 
estimated by reviewing NOAA flood data associated with the Little Fall Gauge on the Potomac, which 
indicates that water levels in this portion of the Potomac increase to potentially dangerous high-water 
conditions on a fairly regular basis.  

Fifty-one of the one-hundred recorded historic Potomac River floods (over 9.4 ft at Little Falls Gauge, 
National Oceanic and Atmospheric Administration data) were recorded since the first ALB structure was 
built in 1962 and thirty-three since the midsection of the bridge was filled in 1992. 1996 included two of 
the top 7 floods and 2018 included 4 historic floods. In 2019, the Plummers Island floodplain was 
inundated on and off for much of winter and spring. Mather Gorge (Cohn 2004) is much narrower at the 
ALB and Plummers Island than at Little Falls Gauge, so the high-water marks listed in Table 7 from the 
Little Falls Gauge substantially underestimate the peak flows at the ALB and head of Plummers Island, but 
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give an idea of the high water conditions associated with flood events in the Potomac River in the general 
vicinity.  

Table 7: High-Water Conditions Associated with Flood Events at Little Falls 
Gauge on the Potomac River (NOAA data) 

Rank Height (feet) Date 
5 19.29 1/21/1996 
7 17.84 9/8/1996 

31 12.82 3/15/2010 
36 12.38 6/5/2018 
37 12.35 3/6/1993 
46 11.7 5/18/2014 
47 11.68 4/18/2011 
50 11.56 12/17/2018 
54 11.44 9/21/2003 
58 11.3 5/20/2011 
61 11.17 1/27/2010 
65 11.01 9/29/2018 
66 10.88 3/12/2011 
67 10.87 12/12/2003 
68 10.85 9/11/2018 
70 10.79 3/22/1998 
77 10.55 4/18/1993 

As indicated above, flood risk associated with the construction of the ALB is considerable and will be 
mitigated through careful construction measures. It is imperative that construction of the ALB be done in 
such a way as to avoid blow-outs of the temporary construction platforms and that people are kept out 
of the construction area during flood events to ensure that no one is harmed by potential flood debris.   

6 IDENTIFICATION OF THE PREFERRED ALTERNATIVE 

Alternative 9 in Phase I South was identified as the Preferred Alternative for the I-495 & I-270 Managed 
Lanes Study in the SDEIS. MDOT SHA took into consideration the extensive comments of the cooperating 
agencies and the public when identifying a MLS Preferred Alternative, especially in the vicinity of the ALB. 
MDOT SHA coordinated closely with NPS to determine its concerns regarding the widening of I-495 and 
the replacement of the ALB within the Chesapeake and Ohio Canal Historical Park, Clara Barton Parkway, 
and George Washington Memorial Parkway park units. MDOT addressed these concerns as much as 
possible in determining an LOD in these areas of the Preferred Alternative. 

MDOT SHA responded to NPS’ concerns related to the ALB LOD by assembling an ALB Strike Team of 
bridge construction and natural and cultural resource specialists to minimize the LOD as much as possible, 
with the least impact to the surrounding National Park Service land and natural and cultural resources. 

MDOT SHA determined that the on-center alignment would result in the least impact to NPS land and 
would be the most practicable option. Although this alignment would have more impacts to streams and 
to Plummers Island than the West-Shift Alignment, it would have fewer impacts to wetlands and to NPS 
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land in general. The on-center alignment would also not require the Clara Barton interchange to be re-
configured and would not cause residential displacements. The extent of the Preferred Alternative LOD 
was determined by considering several potential bridge construction types and selecting the smallest 
constructable LOD surrounding the ALB that would account for the additional lanes associated with this 
widening project. The Preferred Alternative is the NPS least damaging practicable construction alternative 
with respect to the requirements of D.O. #77-1 and #77-2.  

7 MITIGATION MEASURES 

7.1 Wetland Mitigation 

7.1.1 Preferred Alternative Wetland Impact Avoidance and Minimization Practices 

Throughout the development of the Preferred Alternative, MDOT SHA avoided and minimized adverse 
impacts to park resources to the greatest extent practicable by:  

• Convening an ALB Strike Team to investigate potential design options, structure types, 
construction methods, and construction access routes to reduce the ALB LOD and therefore 
reduce overall impact to NPS land and to wetlands, streams, and floodplains. 

• Reducing the number of access roads, which were originally proposed in all four quadrants of the 
ALB and were limited to a single proposed access road in the northwest quadrant, thereby 
reducing impact to wetlands and streams.  

• Selecting the on-center alignment, which has fewest wetland impacts and lowest impact to NPS 
land, while also eliminating the need to re-configure the Clara Barton Parkway interchange or 
cause residential displacement. 

3.1.1 Wetland Compensatory Mitigation Requirements 

As discussed above, efforts have been made throughout the MLS Phase I South planning process to avoid 
and minimize impacts to wetlands on NPS lands, while still achieving the goals of the project. Despite 
these efforts, impacts to NPS wetlands are unavoidable due to the extensive network of features that are 
located adjacent to and flow beneath the existing roadway. The project will result in unavoidable short 
and long-term impacts to NPS wetlands that are greater than 0.1 acres total and will therefore require 
wetland compensation in accordance with the policies and procedures of D.O. #77-1. The project will 
impact a total of 0.69 acres of NPS wetlands that will require mitigation, including 0.22 acres of palustrine 
emergent wetlands, 0.30 acres of palustrine forested wetlands, and 0.17 acres of streams. These 
unavoidable impacts are discussed in further detail in Section 5.1 of this report.  

Wetland compensation requirements were determined based on guidelines in Section 5.2.3 of the 
Procedural Manual #77-1: Wetland Protection (NPS 2016). The Procedural Manual states “For the purpose 
of wetland compensation, wetland restoration proposals must, at a minimum provide one-for-one (1:1) 
wetland function replacement (i.e., focus on no net loss of wetland functions, not just wetland acreage).” 
and that “Final compensation ratios may need to be greater than 1:1 in cases where: (1) the functional 
values of the site being impacted are determined to be high and the restored wetlands will be of lower 
functional value; (2) it will take a number of years for the restored site to become fully functional (e.g., 
reestablishment of scrub-shrub or forested wetlands); or (3) the likelihood of full restoration success is 
unclear”.   
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Functional assessments were conducted for all NPS wetlands within the project study area and are 
discussed in further detail in Section 4.1.2 of this report. These assessments, along with the proposed 
impact type, were used to determine the appropriate mitigation replacement ratios for the NPS wetland 
impacts. NPS wetland mitigation is not proposed for impacts to the Potomac River or the oxbow of the 
Potomac River, known as the Rock Run Culvert, (Feature 22MM) due to these impacts being located below 
the ordinary high-water mark of waters owned by the State of Maryland. The proposed impacts, 
functional loss, and mitigation replacement ratio for each NPS wetland are described below.  

The Preferred Alternative will impact Stream 22WW located in Virginia, just south of the ALB. The stream 
flows southwest through NPS parkland and into a culvert on the east side of I-495. Most of the stream 
east of I-495 is relatively stable and provides sub-optimal instream habitat, however the segment within 
the project LOD consists of a scour pool that was created by past construction/maintenance of the 
roadway culvert. Access for the proposed culvert extension will require vegetation clearing that will have 
temporary impacts to the channel. Permanent impacts to the stream entail stabilizing the channel for the 
proposed culvert extension with a design-sensitive solution that will be developed with the National Park 
Service to improve bed and bank stability. The reach being impacted provides limited hydrologic, 
geomorphic and in-stream habitat functions due to impacts from past roadway construction. Following 
construction completion and seeding/planting the riparian area, the functions of the channel should fully 
recover and will likely improve over time. A mitigation replacement ratio of 1:1 was determined as 
necessary for temporary impacts to Stream 22WW considering the channel and riparian buffer should 
fully recover over time. A mitigation replacement ratio of 1.1:1 was determined appropriate for 
permanent impacts due to the previously disturbed conditions of the channel.  

Stream 22NN will be impacted north-west of the ALB. The channel consists of a deeply incised erosional 
feature that appears to be draining the groundwater hydrology from a degraded PFO wetland (Wetland 
22OO) to the north. The feature has moderately unstable banks and a streambed consisting of silts, sands, 
and exposed bedrock. Surface water in the channel consists of shallow pools and surface flows, with 
several sections of the channel that are dry. The channel provides very limited hydrologic and geomorphic 
functions due to its small size, shallow flows, and incised conditions. Access and construction of the ALB 
expansion will require vegetation clearing and shading that will have temporary impacts to most of the 
channel. Following construction completion, channel stability should improve, and functions should 
recover over time. A new bridge pier will be constructed in the channel that will have permanent impacts 
to hydrologic and geomorphic functions. A mitigation replacement ratio of 1:1 was determined as 
necessary for temporary impacts to Stream 22NN and 22NN_B due to the limited functions of the channel 
and proposed stabilization improvements. A replacement ratio of 1.1:1 was determined appropriate for 
permanent impacts due to the degraded conditions and limited functions of the channel. The mitigation 
replacement ratios for Stream 22NN are based on roadway impacts; however, the channel is also included 
as part of the proposed mitigation site for the project that is discussed in Section 7.1.3.  

Stream 22QQ is located north-east of the ALB and will be temporarily impacted for access and expansion 
of I-495 North. The channel consists of a deeply incised erosional feature that originates at a culvert outfall 
and drains south-east into Rock Run Culvert (Stream 22MM). The feature is deeply incised with severely 
eroded banks and a streambed consisting of silts and muck. Surface water in the channel consists of 
shallow pools and surface flows. The channel provides very limited hydrologic and geomorphic functions 
due to its small size, unstable conditions, and shallow flows. Vegetation clearing for access will have 
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temporary impacts to these functions. Following construction completion and seeding/planting the 
riparian area, the functions of the channel should fully recover over time. A mitigation replacement ratio 
of 1:1 was determined as necessary for temporary impacts to Stream 22QQ due to the degraded 
conditions of the channel.  

Stream 22V will be impacted just south of Clara Barton Parkway for expansion of the I-495 bridge and 
construction of a new off-ramp bridge to the east. The impacted reach consists of a man-made ditch in a 
forest that runs along the toe of the roadway embankment. The stream has moderately stable bed and 
banks, a streambed consisting of silts and sands, and shallow standing water throughout most of the 
reach. Due to the small size, lack of meanders, and intermittent nature of the channel, the feature 
provides limited hydrologic and geomorphic functions. Expansion of the existing bridge and construction 
of the new off-ramp bridge will require vegetation clearing along the channel that will have temporary 
impacts to these functions. Following construction completion and seeding/planting of the riparian area, 
the functions of the channel should recover over time. A new bridge pier will be constructed partially in 
the channel that will have minor permanent impacts to hydrologic and geomorphic functions. A mitigation 
replacement ratio of 1:1 was determined as necessary for temporary impacts to stream sections under 
existing bridges (22V_B and 22V_B1) considering the conditions of the channel will remain unchanged 
following construction. A 1:1 replacement ratio is also proposed for stream sections that are mostly 
outside existing and proposed bridges (22V_2) where the riparian buffer should fully recover over time. A 
mitigation replacement ratio of 1.1:1 was determined appropriate for stream segments under new or 
expanded bridges (22V and 22V_1) due to the limited functions and minor impacts (<0.01 acres) to the 
overall hydrologic and geomorphic functions. A replacement ratio of 1.5:1 was determined appropriate 
for permanent impacts (22V_1 and 22V_B1) due to the limited functions of the channel. 

The Preferred Alternative will impact forested Wetland 22OO located north-west of the ALB. The wetland 
is situated on a terrace above the Potomac River and drains south-east through a deeply incised channel 
(Stream 22NN) that connects to the Potomac. Three principal functions/values were identified in the 
wetland including: nutrient removal, production export, and wildlife habitat. Temporary and permanent 
impacts to the wetland will be required to access and construct the ALB expansion. All of the impacts will 
take place on the eastern side of the wetland that is dominated by invasive reed canary grass (Phalaris 
arundinacea) and mostly devoid of trees. Proposed access for the bridge expansion will require vegetation 
clearing and soil compaction that will have temporary impacts to wildlife habitat, nutrient removal and 
production export. Most of this temporary impact area is located within the NPS wetland restoration site 
(CHOH-13) that is proposed for the project and will be fully restored to a PFO wetland following 
construction completion. Further details on the proposed mitigation site are discussed in Section 7.1.3. 
The proposed bridge expansion over the wetland will have permanent impacts to production export, 
wildlife habitat, and nutrient removal functions of the wetland. A mitigation replacement ratio of 1:1 was 
determined as necessary for temporary impacts to Wetland 22OO due to the low quality of the existing 
wetland and proposed restoration that will improve the functions and values of the overall wetland. A 
replacement ratio of 1.1:1 was determined appropriate for permanent impacts due to the low-quality 
existing conditions and minimal loss (<0.01 acres) of production export, wildlife habitat, and nutrient 
removal to the overall wetland.  

Wetland 22PP will be impacted just west of I-495 southbound. The wetland is situated in an isolated swale 
that drains along the toe of the roadway embankment. Two principal functions/values were identified in 
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the wetland including: groundwater recharge/discharge and production export. Permanent impacts to 
the wetland will be required for expansion of I-495 to the west. Construction and access for the expansion 
will require filling-in the existing wetland and permanent impacts to groundwater recharge/discharge and 
production export functions. A mitigation replacement ratio of 2:1 was determined appropriate due to 
the removal of trees and permanent impacts to wetland functions.  

The Preferred Alternative will impact emergent Wetland 22W located in the Chesapeake and Ohio Canal. 
This wetland spans the entire width of the canal and consists of an excavated depression that has no 
surface water connection to downstream waters. Three principal functions/values were identified in the 
wetland including: floodflow alteration, wildlife habitat, and uniqueness/heritage. The wetland contains 
a variety of native herbaceous plants that provide food and habitat for wildlife. Temporary impacts to the 
wetland will be required to access over the Chesapeake and Ohio Canal to the west of I-495, for the 
expansion of the I-495 bridge, and construction of a shifted off-ramp bridge to the east. Proposed access 
routes and temporary bridges will require vegetation clearing and shading that will have impacts to 
wildlife habitat. These areas are expected to fully recover following construction completion and removal 
of access routes and bridges. Permanent impacts to the wetland will be required for the proposed bridge 
expansion and new off-ramp that will increase shading and likely limit the growth of native herbaceous 
vegetation, resulting in impacts to wildlife habitat functions. A replacement ratio of 1.5:1 was determined 
appropriate for temporary impacts due to the high-quality conditions of the wetland, and a replacement 
ratio of 2:1 was determined necessary for the permanent impacts based on the losses to wildlife habitat 
functions due to bridge shading.   

The Preferred Alternative will impact a total of 0.69 acres of NPS wetlands resulting in temporary 
functional impairments to wildlife habitat, nutrient removal, production export, hydrologic, geomorphic 
and in-stream habitat functions, and permanent functional impairments to wildlife habitat, nutrient 
removal, groundwater recharge, sediment/toxicant retention, production export, hydrologic and 
geomorphic functions. Replacement ratios for each NPS wetland were determined based on the impact 
type and functional loss of each feature. Temporary impact replacement ratios range from 1:1 to 1.5:1. 
An impact replacement ratio of 1:1 was determined appropriate for most temporary impacts, with the 
exception of Wetland 22W and Stream 22V/22V_1. Replacement ratios for temporary impacts to Wetland 
22W (1.5:1) are greater due to tree and native herbaceous vegetation impacts. A 1.1:1 replacement ratio 
was determined appropriate for temporary impacts to Streams 22V and 22V_1 due to the proposed I-495 
bridge expansion that will provide shade and likely prevent the growth of riparian vegetation. Permanent 
impact replacement ratios range from 1.1:1 to 2:1. A replacement ratio of 1.1:1 was determined necessary 
for permanent impacts to stream 22WW due to the minimal functions they provide. A 2:1 replacement 
ratio is proposed for permanent impacts to Wetlands 22PP and 22W based on proposed impacts to trees 
and native herbaceous vegetation. A 1.5:1 replacement ratio is proposed for permanent impacts to 
Stream 22V_1 due to the limited functions of the channel. A 1.1:1 replacement ratio is proposed for 
permanent impacts to Wetland 22OO based on the degraded conditions of the existing wetland and the 
proposed minor impacts.  

Based on the impact replacement ratios, a total of 0.90 acres of wetland mitigation is required to 
compensate for unavoidable impacts of the Preferred Alternative. Impacts and mitigation requirements 
for each NPS wetland are displayed in Table 8 on the following page. Abbreviations for each wetland 
function are defined in a list below the table.  
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Table 8: NPS Wetland Impacts & Mitigation Requirements 
Wetland 
Feature 
Name 

Cowardin 
Classification 

Impact 
Type 

Impact 
Area 

(SF/AC) 
Functions Type of 

Loss 
Impact 
Ratio 

Required 
Mitigation 

(SF/AC) 

22WW R4SB4 
Temporary 424 / 0.01  

H, G, IH 
 

Temporal 1:1 424 / 0.01 

Permanent 129 / 0.01 Temporal, 
Reduced H, G 1.1:1 142 / 0.01 

22NN R4SB4 Temporary 3,474 / 0.08 H, G Temporal 1:1 3,474 / 0.08 

22NN_B R4SB4 
Temporary 1,466 / 0.03 

H, G 
Temporal 1:1 1,466 / 0.03 

Permanent 10 / <0.01 Temporal, 
Reduced H, G 1.1:1 11 / <0.01 

22QQ R4SB5 Temporary 469 / 0.01 H, G Temporal 1:1 469 / 0.01 

22V R4SB3d Temporary 190 / <0.01 H, G Temporal 1.1:1 209 / <0.01 

22V_1 R4SB3d 
Temporary 91 / <0.01 H, G Temporal 1.1:1 100 / <0.01 

Permanent 2 / <0.01 H, G Temporal, 
Reduced H, G 1.5:1 3 / <0.01 

22V_2 R4SB3d Temporary 1,083 / 0.02 H, G Temporal 1:1 1,083 / 0.02 

22V_B R4SB3d Temporary 331 / 0.01 H, G Temporal, 
Reduced H, G 1:1 331 / 0.01 

22V_B1 R4SB3d 
Temporary 67 / <0.01 

H, G 
Temporal 1:1 67 / <0.01 

Permanent 2 / <0.01 Temporal, 
Reduced H, G 1.1:1 2 / <0.01 

22OO PFO1B 

Temporary 9,666 / 0.22 
NR, PE, 

WH 

Temporal 1:1 9,666 / 0.22 

Permanent 2,471 / 0.06 
Temporal, 

Reduced NR, 
PE, WH 

1.1:1 2,718 / 0.07 

22PP PFO1A Permanent 643 / 0.02 GR, PE 
Temporal, 

Reduced GR, 
PE 

2:1 1,286 / 0.04 

22W PEM1A/C 
Temporary 5,842 / 0.13 

FA, WH, 
UH 

Temporal 1.5:1 8,763 / 0.20 

Permanent 4,099 / 0.09 Temporal, 
Reduced WH  2:1 8,198 / 0.20 

Total:   30,459 / 0.69    38,412 / 0.90 
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Function Abbreviations: 

• G - Geomorphology 
• H – Hydrology 
• FA – Flood Flow Alteration 
• GR – Groundwater Recharge 
• IH – Instream Habitat 
• NR – Nutrient Removal 
• PE – Production Export 
• SR – Sediment/Toxicant Retention 
• UH – Uniqueness/Heritage 
• WH – Wildlife Habitat 

4.1.1 Proposed Wetland Compensatory Mitigation 

MDOT SHA has identified the CHOH-13 site to meet the NPS wetland mitigation needs of the MLS Phase I 
South Project. The CHOH-13 site will provide approximately 1.49 acres of wetland mitigation that will 
meet the project wetland mitigation requirement of 0.90 acres. The site is included in the NPS 
Environmental Assessment (EA) for the Wetland Restoration Action Plan (WRAP) for Catoctin Mountain 
Park, Chesapeake & Ohio Canal National Historical Park, Harpers Ferry National Historical Park, Monocacy 
National Battlefield, April 2017. The WRAP provides a “comprehensive approach to restoring, enhancing, 
and/or protecting wetlands, waterways, and riparian habitats (collectively referred to as ‘wetlands’) at 
four NCR parks when mitigation opportunities arise in the future.” Section 5.2.3 of the NPS Procedural 
Manual #77-1: Wetland Protection, Reissued June 21, 2016 states “Wetland compensation sites must be 
on lands managed by the NPS, with the following recommended priority order: 1) within the same wetland 
system as the impacted wetland; 2) within the same watershed; or 3) in another watershed within the 
same NPS unit.” The CHOH-13 site was selected due to its location on lands managed by the NPS and is 
considered the highest priority of all the potential NPS restoration sites due to its location within one of 
the NPS wetlands (Feature 22OO) being impacted by the project. 

The CHOH-13 site is located in Montgomery County, Maryland within the Chesapeake and Ohio Canal 
National Historical Park, just north-west of the ALB. The site is situated on a terrace just north of the 
Potomac River that drains south-east through a deeply incised channel (Stream 22NN). The wetland is 
hydrologically supported by surface water runoff from upland forested slopes to the north and south, and 
from seasonal groundwater seepage along the base of the upper terrace north of the wetland. Most of 
the existing wetland is dominated by invasive reed canary grass (Phalaris arundinacea) with scattered 
American sycamore (Platanus occidentalis), boxelder (Acer negundo), and dead green ash (Fraxinus 
pennsylvanica) trees. Vegetation near the western perimeter of the wetland transitions from a reed 
canary grass monoculture into an area dominated by lizard tail (Saururus cernuus) with a mix of native 
and non-native species. A state-listed endangered sedge species (Carex careyana) was identified along an 
eroding bank of the deeply incised channel (Stream 22NN) in the south-eastern corner of the site. The 
channel appears to be tapping the wetland hydrology, resulting in a deeper groundwater table and drier 
soil conditions that promote the growth of invasive species. Old remnant drainage channels are evident 
within the wetland, indicating the site may have been historically drained. The soils within the site 
predominately consist of clay within the upper 2-3 feet of the soil profile that is underlain by sandy soils 
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and/or bedrock. The degraded conditions of the wetland along with its close proximity to the project 
impacts make the site an ideal candidate for wetland compensation.  

A concept level design was developed for the CHOH-13 site that encompasses restoring approximately 
1.49 acres of forested wetlands. The design entails restoring the terrace as a forested wetland by 
excavating a couple feet of the upper soil profile to restore the groundwater connection, promote hydric 
soil development, and remove the reed canary grass root zones from the upper soil profile. The concept 
includes filling the deeply incised intermittent channel that currently drains the wetland hydrology and 
installing a clay groundwater dam and micro-berm at the southeastern corner of the site to prevent future 
draining and restore groundwater hydrology throughout the site. Filling the channel will help prevent the 
state listed sedge species (Carex careyana) from being lost due to bank erosion and will also likely facilitate 
its growth within the filled channel over time. The limits-of-disturbance for future restoration design 
submittals will be set to avoid impacting the sedge during construction and an environmental monitor will 
be on-site to ensure direct or indirect impacts to the specimens are avoided. An outfall channel is 
proposed at the south-western end of the site to redirect surface and groundwater flows from the 
restored wetland to an existing sub-surface bedrock layer that drains west into Rock Run. 
Microtopography grading and woody debris placement from tree removals will be incorporated into the 
restored wetland to promote landscape diversity and create wildlife habitat.  The site will be seeded with 
a native herbaceous seed mix and planted with native trees and shrubs to improve vegetation structure 
and diversity that will fully restore over time as a self-sustaining forested wetland system. As tree 
plantings mature, they will shade the wetland and help prevent reed canary grass from re-invading the 
site. Topsoil will be placed throughout the restored wetland to provide nutrients and organic materials 
necessary for plant growth. A concept plan for the CHOH-13 site is included in Attachment C. 

Restoration of the CHOH-13 site will provide full replacement of NPS wetland functions and values that 
are lost due to the MLS Phase I South Project. Principal functions that will be replaced by the restoration 
site include production export, wildlife habitat, nutrient removal, sediment/toxicant retention, 
groundwater recharge, hydrologic, and geomorphic functions. Production export and wildlife habitat 
functions will be replaced by removing the reed canary grass, via excavation of the terrace, and replacing 
the monoculture with a diverse mix of native species. The restored wetland will be seeded and planted 
with native, endemic species including pollinator species, species that provide hard mast, berries and 
other wildlife food sources. The restored vegetation will provide food, shelter, and nesting for a wide 
variety of wildlife species. The diverse vegetation will also provide detritus for primary producers and 
consumers and improve soil conditions. Woody debris placement in the wetland will create structural 
habitat and help retain organic carbon sources (e.g., leaf litter, twigs, branches, logs) that will provide an 
abundant food source for microorganisms. Nutrient removal and sediment/toxicant retention functions 
will be provided by removing portions of the upper soil profile that consist of clay and reconnecting the 
terrace to the groundwater table to improve nutrient cycling. Improvements to the soil substrate through 
reconnection to the groundwater table and placement of topsoil will benefit necessary microbial 
communities, thus enhancing the ability for chemical and biological retention of toxicants and nutrients. 
Proposed planting and seeding will provide a dense vegetated root zone that will be highly connected to 
the groundwater table and further enhance microbial communities and food sources. The proposed 
wetland outlet channel will replace the minor loss of stream hydrologic and geomorphic functions by 
providing a shallow channel that is highly connected to the surrounding terrace. Hydrologic and 
geomorphic functions will be provided by seeding herbaceous vegetation and planting trees and shrubs 
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to promote dense vegetation growth in the riparian zone surrounding the channel. Flood flows will spread 
across the riparian zone where vegetative filtering, flood attenuation, and infiltration potential will be 
enhanced. Native streambed material and woody debris will be placed in the channel to provide instream 
habitat and grade control. Woody debris will help retain sources of organic carbon within the channel and 
provide instream habitat and food sources for macroinvertebrates.  

Wetland restoration of the CHOH-13 site will provide one acre of mitigation credit for each acre restored. 
The proposed restoration will result in approximately 1.49 acres of wetland mitigation for the site, 
exceeding the project NPS wetland mitigation requirement of 0.90 acres.  

A detailed wetland mitigation plan and appropriate state and federal permits will be required for the 
proposed wetland mitigation site. These documents will be prepared at a later date when design and 
survey efforts have been completed for the site. The funding source for the restoration project will be the 
applicant (MDOT SHA), which is consistent with the funding source restrictions listed in Procedural Manual 
#77-1 (NPS 2012a). Therefore, the NPS commitment for funding of the compensatory restoration will 
meet the requirements and restrictions of Section 5.2.3, paragraph 6 of Procedural Manual #77-1. 

Long-term monitoring of the restored wetland will be required to ensure success of the mitigation site. 
Long-term monitoring plans (containing types of variables to be monitored, frequency and method of 
sampling, target conditions over time, performance bond values, and contingency actions based on what 
problems might occur in the particular restoration situation) will be created, implemented and funded by 
MDOT SHA. If it is determined that the design goals and performance standards of the project are not 
being met based on monitoring, an Adaptive Management Plan will be developed to assess the problem 
in further detail and develop remedial recommendations if necessary.  

7.2 Floodplain Mitigation 

Floodplain mitigation will not be required for the unavoidable impacts to floodplains on NPS land resulting 
from the Preferred Alternative. The I-495 & I-270 Managed Lanes Study will comply with the NIFP and will 
not increase flooding on NPS land.  

8 SUMMARY 

The I-495 & I-270 Managed Lanes Study is in compliance with NPS D.O. #77-1 and #77-2. The MLS has 
avoided and minimized impacts to wetlands and floodplains to the greatest extent practicable and has 
provided a Statement of Findings that presents the unavoidable impacts to wetlands and floodplains on 
NPS land resulting from the Preferred Alternative and a proposed compensatory mitigation plan that 
would result in No Net Loss of wetland functions and values on NPS Land.  
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ATTACHMENT A: FIGURES 
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ATTACHMENT B: QUALITATIVE FUNCTIONAL ASSESSMENT 

  





INTRODUCTION

MDOT SHA conducted a detailed functional assessment of all wetlands and streams within National Park 
Service (NPS) property along the I-495 & I-270 Managed Lanes Study (MLS) Corridor Study Boundary (CSB) 
in January 2021. A total of 13 nontidal wetlands and 18 streams occur within NPS park units along the 
corridor study boundary.  The NPS park properties assessed included: George Washington Memorial 
Parkway, Clara Barton Parkway, C&O Canal National Historical Park, Baltimore Washington Parkway, 
Greenbelt Park, and Suitland Parkway. 

Supplemental information supporting the wetland and streams functional assessment is included in 
Appendices A through C, as follows: 

 Appendix A:  Field Datasheets  
 Appendix B:  Rapid Bioassessment Protocol (RBP) Assessment Summary Table 
 Appendix C: Photo Documentation 

 
METHODS 

Environmental scientists conducted a detailed qualitative biological and physical functional assessment 
of each wetland and stream within NPS property along the MLS corridor.  The assessment included but 
was not limited to the following: 

 Physical parameters 
 Groundwater infiltration potential  
 Water quality 
 Fisheries habitat 
 Macroinvertebrate habitat 
 Groundwater invertebrates in seep wetlands 
 Identification of listed Rare, Threatened or Endangered (RTE) species  

 

These functional parameters were assessed in the field for each wetland system.  Observations were 
recorded in a field notebook and each feature was photo documented (see Appendix C).  Physical 
parameters, including wetland type, location in the landscape, flow/drainage, observed hydrology, 
microtopography, dominant vegetation, overall size, and soil composition were recorded and 
summarized.  The wetland soil profile, landscape position, and hydrology were also assessed to determine 
the potential for groundwater infiltration within each wetland system.  A visual assessment of any 
standing water was completed to provide an assessment of water quality.  Based on the available 
hydrology and physical parameters of each wetland, an assessment of potential macroinvertebrate 
habitat was completed.  Any available habitat features, including but not limited to standing water, 
vegetation, leaf packs, woody debris, and roots were noted.  Available habitat was sampled using a D-net 
and a list of any observed macroinvertebrate species was compiled.  During this assessment, any spring-
fed groundwater seeps were noted and assessed for potential amphipod habitat.  These field observations 
were summarized for each wetland feature and are included in the narratives below.  As applicable, the 
narratives also include a summary of any listed rare, threatened, and endangered (RTE) plant species 
identified within or adjacent to the wetland systems during surveys previously completed in April through 
September 2020. 



Additionally, data collected during the wetland delineation for the overall MLS was reviewed to inform 
the NPS wetland functional assessment.  During the wetland delineation field assessment, wetland 
scientists completed a functions and values assessment for all wetlands using the USACE New England 
Method as presented in The Highway Methodology Workbook Supplement – Wetland Functions and 
Values; A Descriptive Approach (USACE, 1999).  Alongside the best professional judgment of an 
experienced wetland scientist, this method uses the presence of certain physical characteristics broadly 
understood to indicate the presence of related functions.  The assessed functions and values included:  

 Groundwater Recharge/Discharge,  
 Floodflow Alteration,  
 Fish and Shellfish Habitat,  
 Sediment/Toxicant Retention,  
 Nutrient Removal,  
 Production Export,  
 Sediment/Shoreline Stabilization,  
 Wildlife Habitat,  
 Recreation,  
 Educational/Scientific value,  
 Uniqueness/Heritage,  
 Visual Quality/Aesthetics, and 
 Endangered Species Habitat.  

 
During the January 2021 NPS functional assessment, previously completed Functions and Values 
datasheets were verified in the field.  A full assessment of the suitable and principal functions was 
completed, and additional notes were added, as needed, to describe and characterize each wetland within 
NPS property.  All Wetland Functions and Values datasheets are included in Appendix A. 

Environmental scientists assessed the same functional parameters within streams occurring on NPS 
property.  Physical parameters, including stream class, location, hydrologic connectivity, substrate, bank 
stability, and adjacent vegetation were recorded and summarized.  A visual assessment of water within 
the channel was completed to provide an assessment of water quality.  Potential pollutants, trash 
abundance, and disturbances were noted.  Each reach was assessed for potential fish habitat and 
macroinvertebrate habitat features, including, but not limited to, riffles, vegetation, leaf packs, woody 
debris, pools, and roots.  All habitat features and any observed fish species were recorded.  Available 
macroinvertebrate habitat was sampled using a D-net and a list of observed species was compiled.   

Additionally, data collected during prior MLS field assessments was reviewed to inform the NPS stream 
functional assessment.  Between September and October of 2020, stream functional assessments were 
conducted for all perennial and intermittent streams within the MLS corridor study boundary using the 
EPA’s RBP for Habitat Assessment (EPA, 1999).  High and low gradient assessments were completed for 
streams over two percent in grade and below two percent in grade, respectively.  The functions assessed 
between the two forms included:  

 Substrate/Available Cover 
 Embeddedness 
 Pool Substrate Characterization 
 Velocity/Depth Regime 



 Pool Variability 
 Sediment Deposition 
 Channel Flow Status 
 Channel Alteration 
 Frequency of Riffles (or Bends) 
 Channel Sinuosity 
 Bank Stability 
 Vegetative Protection, and 
 Riparian Vegetative Zone Width. 

  

Scores from these assessments are presented in the table included in Appendix B.  A more detailed 
assessment, the USFWS Stream Function-based Rapid Assessment, was completed for Stream 22MM.  
This datasheet is included in Appendix A.  All functional assessment scores and additional field 
observations described above are summarized in the narratives for each stream below.   

RESULTS 

Narrative summaries of the characteristics, function, and quality of each wetland and stream are 
included below and organized by NPS Park Unit. 

C&O CANAL NPS UNIT 

Wetland 22W 

Wetland 22W is an emergent wetland delineated within the Chesapeake and Ohio Canal, spanning the 
entire width of the  MLS Corridor Study Boundary (CSB) from east to west and beneath the I-495 bridge 
over Clara Barton Parkway.  It was classified as an excavated palustrine emergent wetland with persistent 
vegetation and a temporarily to seasonally flooded water regime (PEM1A/C).  This excavated depression 
lies on an upland terrace high above the adjacent Potomac River, and has no surface water connection to 
downstream waters.   

The wetland is hydrologically supported by surface water runoff that is retained by slowly drained clayey 
soils.  Observed wetland hydrologic indicators included surface water ponding and a shallow water table 
perched over a dense clay.  Other primary hydrologic indicators included sediment deposits, water marks, 
and water-stained leaves.  Secondary hydrologic indicators included a positive FAC-Neutral test. 

Vegetation within the wetland varied depending upon subtle differences in topography within the C&O 
Canal that leads to slight differences in the duration of surface water ponding or soil saturation, and on 
the availability of sunlight.  Where surface water ponding is of longer duration, vegetation was comprised 
of both broad-leaf cat-tail (Typha latifolia) and narrow-leaf cat-tail (Typha angustifolia), duck-potato 
(Sagittaria latifolia), sedges (Carex spp.), lamp rush (Juncus effusus), rice cut grass (Leersia oryzoides), 
invasive common reed (Phragmites australis), and two species of hibiscus (Hibiscus spp.).  Within drier 
areas, invasive Japanese stilt grass (Microstegium vimineum) predominated along with Japanese bristle 
grass (Setaria faberi) and varieties of goldenrod (Solidago spp.).  Beneath the existing I-495 bridge over 
Clara Barton Parkway, little vegetation coverage existed because of shading effects. 



Soils within the wetland were a silty clay texture and met the hydric soil criteria by exhibiting a depleted 
matrix (5Y4/1, 5Y3/1) throughout the 16-inch soil profile.  These tight clay soils slowly infiltrate surface 
water, thus not providing ideal groundwater recharge potential. 

Using the methodology described above, three principal functions/values were identified, including: 
floodflow alteration, wildlife habitat, and uniqueness/heritage.  The wetland provides floodflow alteration 
because of its position within the upper terraces of the Potomac River.  Surface water runoff is trapped 
within the wetland as it drains downslope toward the river, thus allowing the excess runoff to slowly 
infiltrate, evaporate, or respire through the emergent vegetation within the wetland.  The wetland also 
provides some sediment/toxicant retention and nutrient removal functions, but the opportunity for the 
presence of sediments, toxicants, and excess nutrients in the watershed above the wetland is relatively 
low.  The wetland does contain numerous flowering and seed producing plants that attract a diversity of 
wildlife, including valuable pollinators and smaller and larger consumers.  The wetland has a high 
uniqueness/heritage value because of its association with the Chesapeake and Ohio Canal National 
Historical Park.  Remnants of a wooden lock occur within the wetland.  The wetland exists because of the 
historical excavation of the canal.  After the canal was abandoned as the primary means of transporting 
goods to Western Maryland, it eventually silted-in, resulting in the vegetated wetland condition of the 
canal today. 

Since the wetland does not contain an outlet, water that collects within the wetland remains until it 
infiltrates or evaporates/respires.  Therefore, water quality is likely not high.  During field investigations 
some sediment was observed in areas with standing water. 

Based on the geomorphic position of this wetland, small amount of standing water observed during the 
assessment, and limited habitat structure, this wetland likely does not support a diverse fauna of 
macroinvertebrates.  Macroinvertebrate use of the wetland is likely limited to periods of standing water 
within the lowest areas.  Emergent vegetation would be the primary substrate for such 
macroinvertebrates.  During qualitative macroinvertebrate sampling in January 2021, a hellgrammite 
(Family Corydalidae) was observed, which is a pollution-sensitive organism.  An aquatic worm (Subclass 
Oligochaeta) was also observed, which is a tolerant organism, as well as numerous scuds (Order 
Amphipoda), which are moderately-sensitive organisms.  Scuds are common invertebrates found in 
wetlands with surface water.  There was no evidence of groundwater seeps or springs within the wetland 
that might contain rare subterranean amphipods. 

No federal or state listed threatened or endangered species are known to occur within Wetland 22W.  
However, several halberd-leaf rose-mallow (Hibiscus laevis) plants were observed growing within a small 
area between Locks 11 and 12 during a targeted MLS Rare, Threatened and Endangered (RTE) Plant Survey 
in the summer of 2020.  Halberd-leaf rose-mallow is a watch list species in Maryland, which means that it 
is at moderate risk of extinction or extirpation because of a restricted range; relatively few populations or 
occurrences; or recent and widespread declines, threats, or other factors.   

 

Wetland 22LL 

Wetland 22LL is a small, isolated forested wetland situated in a shallow depression at the western end of 
Plummers Island.  It is classified as a palustrine forested wetland with broad-leaved deciduous vegetation 



and a seasonally flooded water regime (PFO1C).  This depressional wetland lies on an upland terrace high 
above the Potomac River and Rock Run Culvert and does not appear to have a surface connection to either 
watercourse.   

The wetland is hydrologically supported by surface water runoff that is likely retained by shallow soils 
perched over bedrock.  Bedrock outcroppings occur just upslope of the wetland.  Observed wetland 
hydrologic indicators included surface water ponding between one and 14 inches.  Other primary 
hydrologic indicators included water marks and water-stained leaves.  Secondary hydrologic indicators 
included sparsely vegetated concave surface and geomorphic position. 

Vegetation within the wetland included ash-leaf maple (Acer negundo) and American elm (Ulmus 
americana) in the canopy, ash-leaf maple, northern spicebush (Lindera benzoin), and amur honeysuckle 
(Lonicera maackii) in the shrub layer, and creeping-jenny (Lysimachia nummularia), Japanese stilt grass, 
dotted smartweed (Persicaria punctata), Indian wood-oats (Chasmanthium latifolium), and false-spike 
false nettle (Boehmeria cylindrica) in the herb layer.   

Soils within the wetland were a shallow sandy clay loam texture and met the hydric soil criteria by 
exhibiting a depleted matrix in the upper six inches of the profile.  Rock was present below 10 inches, thus 
not providing ideal groundwater recharge potential. 

Using the methodology described above, three principal functions/values were identified, including: 
wildlife habitat, educational/scientific value, and uniqueness/heritage.  The wetland appears to retain 
sufficient water during winter and early spring to serve as a vernal pool habitat for obligate and facultative 
breeding amphibians.  The wetland is also located on Plummers Island, which is one of the longest and 
most intensively studied islands in the United States.  The flora and fauna of Plummers Island has been 
continuously studied since the early part of the twentieth century.  The wetland also has a high 
uniqueness/heritage value because of its association with the Chesapeake and Ohio Canal National 
Historical Park.   

Since the wetland does not contain an outlet, water that collects within the wetland remains until it 
infiltrates or evaporates/respires.  Therefore, water quality is likely not high.  During field investigations 
water was clear and had no odor. 

Based on the geomorphic position of this wetland, limited amount of standing water observed during the 
assessment, and limited habitat structure, this wetland likely does not support a diverse fauna of 
macroinvertebrates.  Macroinvertebrate use of the wetland is likely limited to periods of standing water 
within the lowest areas.  Emergent vegetation, woody debris, and leaf packs would be the primary 
substrate/habitat for such macroinvertebrates.  During qualitative macroinvertebrate sampling in January 
2021, no organisms were found.   

No federal or state listed threatened or endangered species are known to occur within Wetland 22LL.  
However, buttercup scorpion-weed (Phacelia covillei), a state endangered spring ephemeral plant, was 
mapped just outside the limits of the wetland and within the 25-foot wetland buffer.  This plant has a 
limited distribution in Maryland, occurring primarily within this portion of the Potomac River Gorge on 
upland river terraces.  Where it occurs in this area, plant abundance is extremely high, with some areas 
containing up to 10,000 plants, as documented during a targeted MLS RTE Plant Survey in the early spring 
of 2020.   



Wetland 22OO

Wetland 22OO is a broad emergent and forested wetland swale situated on the second terrace above the 
Potomac River, just upstream of the American Legion Bridge (ALB) and extending west to Rock Run.  It is 
classified as a palustrine forested wetland with broad-leaved deciduous vegetation and a saturated water 
regime (PFO1B).  Trees are scattered throughout the wetland and large areas are dominated by emergent 
vegetation.  The wetland swale slowly drains southeast to an intermittent stream that discharges into 
Rock Run Culvert, just above the confluence with the Potomac River. 

The wetland is hydrologically supported by surface water runoff from the adjacent uplands and from 
seasonal groundwater seepage along the base of the upper terrace north of the wetland.  Observed 
wetland hydrologic indicators included surface water ponding between one and two inches.  Other 
primary hydrologic indicators included: a seasonally high groundwater table, soil saturation, iron staining, 
inundation observed on aerial imagery, and water-stained leaves.  Secondary hydrologic indicators 
included: drainage patterns, geomorphic position, microtopographic relief, and FAC-neutral test. 

Vegetation within the wetland included scattered ash-leaf maple and American sycamore (Platanus 
occidentalis) in the canopy.  The herbaceous layer was dominated by invasive reed canary grass (Phalaris 
arundinacea) with scattered false-spike false nettle, lizard’s-tail (Saururus cernuus), Asiatic tearthumb 
(Persicaria perfoliata), and pinkweed (P. pensylvanica).   

Soils within the wetland were not sampled during the initial wetland delineation because the project did 
not have invasive access from the NPS.  During the assessment in January 2021, soil samples met the 
depleted matrix hydric soil indicator within the upper 12 inches.  Soils had clayey textures within the upper 
1.5 feet and were a sandy loam texture below that depth.  Soil textures likely allow slow groundwater 
infiltration and recharge during drier portions of the year. 

Using the methodology described above, three principal functions/values were identified, including: 
nutrient removal, production export, and wildlife habitat.    

Water quality within the wetland did not appear high, as iron flocculent was present where standing water 
was observed. 

Based on the geomorphic position of this wetland, small amount of standing water observed during the 
assessment, and lack of habitat structure, this wetland likely does not support a diverse fauna of 
macroinvertebrates.  Macroinvertebrates, including isopods and amphipods (scuds), were found within a 
shallow swale through the wetland that retained several inches of water during the early January sampling 
effort.  Emergent vegetation was the primary substrate for these macroinvertebrates.   

No federal or state listed threatened or endangered species are known to occur within Wetland 22OO.  
However, the state endangered buttercup scorpion-weed was mapped just outside the limits of the 
wetland and within the 25-foot wetland buffer to the north and south.  This plant has a limited distribution 
in Maryland, occurring primarily within this portion of the Potomac River Gorge on upland river terraces.  
Where it occurs in this area, plant abundance is extremely high, with some areas containing up to 10,000 
plants, as documented during a targeted MLS RTE Plant Survey in the early spring of 2020.   

 



Wetland 22PP

Wetland 22PP is a narrow, isolated forested wetland swale situated on a shallow depression on the upper 
terrace slope just upstream of the ALB and downslope of the C&O Canal Towpath.  It is classified as a 
palustrine forested wetland with broad-leaved deciduous vegetation and a temporarily flooded water 
regime (PFO1A).  The wetland swale slowly drains south but dissipates where the slope increases, and 
water quickly diffuses in sheet and channel flow downslope toward Wetland 22OO. 

The wetland is hydrologically supported by surface water runoff from the adjacent uplands and from 
seasonal near-surface groundwater seepage along the slope of the upper terrace.  Observed wetland 
hydrologic indicators included shallow surface water ponding in pockets to a quarter inch depth.  Other 
primary hydrologic indicators included a seasonally high groundwater table and soil saturation.  Secondary 
hydrologic indicators included drainage patterns, geomorphic position, and FAC-neutral test. 

Vegetation within the wetland included scattered American elm in the canopy and amur honeysuckle in 
the shrub layer.  The herbaceous layer was dominated by dotted smartweed with scattered creeping 
Japanese honeysuckle (L. japonica) vine, seedling green ash (Fraxinus pennsylvanica), and amur 
honeysuckle seedlings.   

Soils within the wetland met the depleted matrix and redox dark surface hydric soil indicators.  During the 
assessment in January 2021, soil samples had sandy loam to sandy clay loam textures within the upper 
1.5 feet.  Groundwater discharge occurs seasonally within the wetland and soil textures likely allow slow 
groundwater infiltration and recharge downslope of the wetland. 

Using the methodology described above, two principal functions/values were identified, including 
groundwater recharge/discharge and production export. 

Water quality within the wetland is low, as very little water is retained by the wetland and what is retained 
is typically sediment laden. 

Based on the geomorphic position of this wetland and absence of standing water observed during the 
assessment, this wetland does not likely support a diverse fauna of macroinvertebrates.  No 
macroinvertebrate habitat exists within the wetland and no macroinvertebrates were observed during 
the January 2021 assessment.   

No federal or state listed threatened or endangered species are known to occur within Wetland 22PP.  
However, the state endangered buttercup scorpion-weed was mapped just outside the limits of the 
wetland to the north and south.  This plant has a limited distribution in Maryland, occurring primarily 
within this portion of the Potomac River Gorge on upland river terraces.  Where it occurs in this area, 
plant abundance is extremely high, with some areas containing up to 10,000 plants, as documented during 
a targeted MLS RTE Plant Survey in the early spring of 2020.   

 

Wetland 22CCC 

Wetland 22CCC is a broad forested wetland depression situated at the toe of slope of the C&O Canal 
Towpath east of I-495.  It is classified as a palustrine forested wetland with broad-leaved deciduous 



vegetation and a saturated water regime (PFO1B).  The broad wetland depression appears to be isolated 
from downstream receiving waters. 

The wetland is hydrologically supported by surface water runoff from the adjacent uplands and from 
seasonal groundwater seepage along the base of the C&O Canal Towpath.  A clay lens about a foot below 
the ground surface acts to perch surface and near-surface groundwater.  Observed wetland hydrologic 
indicators included surface water ponding up to one inch in depth.  Other primary hydrologic indicators 
included a seasonally high groundwater table, water-stained leaves, and soil saturation.  Secondary 
hydrologic indicators included geomorphic position and FAC-neutral test. 

Vegetation within the wetland included red maple (Acer rubrum), green ash, and American elm in the 
canopy and ash-leaf maple, northern spicebush, common pawpaw (Asimina triloba), rambler rose (Rosa 
multiflora), and green ash in the shrub layer.  The herbaceous layer was dominated by invasive Japanese 
stilt grass with scattered false-spike false nettle, sweet wood-reed (Cinna arundinacea), Japanese 
honeysuckle vine, and an unknown sedge.  The woody vine layer included horsebrier (Smilax rotundifolia) 
and Japanese honeysuckle. 

Soils within the wetland met the depleted matrix hydric soil indicator.  During the assessment in January 
2021, soil samples had silty loam to silty clay loam textures within the upper seven inches.  Below ten 
inches, the soils become more of a silty clay texture, forming a confining layer.  Groundwater discharge 
occurs seasonally within the wetland, but shallow clay soils restrict infiltration and any recharge 
opportunities. 

Using the methodology described above, three principal functions/values were identified, including: 
production export, wildlife habitat, and uniqueness/heritage.  Evidence of deer use of the wetland and 
the presence of flowering plants provide opportunities for production export to occur.  Its uniqueness and 
heritage value lies in its position immediately adjacent to the C&O Canal Tow Path. 

The wetland was free of odors and trash and the shallow standing water appeared clear.  Therefore, water 
quality within the wetland was likely high. 

Based on the geomorphic position of this wetland, small amount of standing water observed during the 
assessment, and limited habitat structure, this wetland likely does not support a diverse fauna of 
macroinvertebrates.  Macroinvertebrate use of the wetland is likely limited to periods of standing water 
within the lowest areas.  Wetted vegetation, leaf packs, and wetted woody debris would be the primary 
substrates for such macroinvertebrates.  During qualitative macroinvertebrate sampling in January 2021, 
numerous isopods and amphipods (scuds) were observed.  The scuds are moderately-sensitive organisms.  
While the wetland exhibited groundwater seepage along the base of the hillslope, there was no evidence 
of groundwater springs within the wetland that might contain rare subterranean amphipods. 

No federal or state listed threatened or endangered species are known to occur within Wetland 22CCC.  
However, the state endangered buttercup scorpion-weed was mapped just outside the limits of the 
wetland and within the 25-foot wetland buffer to the east and west.  This plant has a limited distribution 
in Maryland, occurring primarily within this portion of the Potomac River Gorge on upland river terraces.  
Where it occurs in this area, plant abundance is extremely high, with some areas containing up to 10,000 
plants, as documented during a targeted MLS RTE Plant Survey in the early spring of 2020.   

 



Stream 22M_1

Stream 22M_1 is Rock Run, a perennial stream that flows south through a culvert under Clara Barton 
Parkway and the C&O Canal into the Potomac River, just west of the ALB.  A small portion of Rock Run, 
just as it flows from under the C&O Canal, is located within the CSB on parkland.  

Stream 22M_1 is a natural channel flowing in a wide valley receiving hydrology from headwater tributaries 
and surface runoff.  Due to development, portions of the larger system upstream of the project area have 
been culverted or impacted by human activities in other ways.  Based on the assessment of fish and 
macroinvertebrate habitat using the Environmental Protection Agency’s (EPA) Rapid Bioassessment 
Protocols for high gradient streams, the epifaunal substrate/available cover at Stream 22M_1 is 
suboptimal, with 40 to 70 percent available habitat.  Overall, the benthic macroinvertebrate habitat 
consists of gravel, cobble, and bedrock.  For fish, habitat is present in large pools, however they are 
potentially inaccessible due to blockages.  Riffles are very stable with both variety and flow diversity and 
are relatively frequent at Stream 22M_1.  The portion of this stream that is within NPS property 
downstream of the culvert consists of two waterfalls and many riffles present over bedrock material.  
Pools are present between riffles and in eddies behind boulders providing decent habitat cover.  Three of 
the 4 velocity/depth regimes are present at Stream 22M_1, including shallow-fast, shallow-slow, and 
slow-deep.  The stream substrate is diverse and dominated by gravel, cobble, and bedrock, with less than 
5 percent embeddedness.  There is little to no sediment deposition in the stream reach and there is no 
formation of islands or point bars.  Water reaches the base of both lower banks and a minimal amount of 
channel substrate is exposed, other than the larger boulders or bedrock sections.  Some channel alteration 
is present in the section of the reach that exits the boxed culvert, although it was created over 20 years 
ago.  Both banks are stable, with less than 5 percent showing signs of erosion or instability and little 
potential for future problems.  Vegetation protection is low on both banks, with less than 50 percent of 
the streambank surfaces covered by vegetation, however, the presence of bedrock along both banks 
provides some protection.  The riparian zone consists of a mature high-quality forest, giving both banks a 
riparian zone of at least 18 meters in width, with minimal to no human activity impacting the riparian 
zones.  Stream 22M_1 receives some sediment and pollution runoff from the upstream roadways; 
however, no odor was observed, and the water was very clear.  Some suds were observed in the pools 
and only minor amounts of trash were present along the banks. 

During a qualitative assessment of the aquatic community at Stream 22M_1, no fish were observed and 
only a few net-spinning caddisflies (Family Hydropsychidae) were collected.  Net-spinning caddisflies are 
considered moderately pollution-sensitive organisms.  Although Stream 22M_1 is a high-quality stream 
overall, fish were likely not found due to up and downstream blockages.  For macroinvertebrates, stable 
riffles were present, but most sampleable riffles were on bedrock without smaller pieces of rock that 
macroinvertebrates typically cling to. 

 

Stream 22MM 

Stream 22MM is Rock Run Culvert, a large oxbow perennial channel flowing northeast from the Potomac 
River then southeast around Plummers Island and back into the Potomac.  The stream is located just east 
of the ALB.  The section of the perennial channel running northeast parallel to I-495 is within the CSB.   



Based on the assessment of fish and macroinvertebrate habitat using the stream function-based rapid 
assessment, 20 to 70 percent of mixed stable habitat suited for full colonization potential is present.  
During the time of assessment, water levels were high with little to no flow and a large woody debris jam 
was present across the channel.  Overall, the benthic macroinvertebrate habitat consists of some 
submerged woody debris, boulders, and only one shallow sampleable riffle.  For fish, habitat consist of 
deep pools, woody debris, roots, and boulder habitat.  Although some pools with boulders and root/wood 
habitat cover are present, most of the channel is a run.  The stream bed substrate consists of mostly sand 
and mud with some large boulders.  Cobble and gravel were present at the shallow inlet of Rock Run 
Culvert providing some shallow riffle habitat.  A good amount of the stream bottom is affected by 
sediment deposition, with fine sediment built up around the boulders.  Evidence of flooding and changes 
in water level indicate varying available habitat conditions.  No channel alteration is present at Stream 
22MM and the stream has a normal pattern.  The bank erosion rate potential on both banks is low, with 
some evidence of erosion present, but healed over.  Both native vegetation cover and boulders are 
providing bank protection.  The riparian zone consists of a mature high-quality forest, giving both banks a 
riparian zone of at least 18 meters in width, with minimal to no human activity impacting the riparian 
zones.  Approximately 50 percent of the stream is shaded.  Stream 22MM receives some sediment and 
pollution runoff from the adjacent roadway.  The water is fairly turbid and there is an abundant amount 
of trash present in the debris jam.   

During a qualitative assessment of the aquatic community at Stream 22MM, small minnow species of fish 
were observed and aquatic worms (Subclass Oligochaeta), scuds (Order Amphipoda), stoneflies (Order 
Plecoptera) and mayflies (Order Ephemeroptera) were collected.  Aquatic worms are considered 
pollution-tolerant organisms, scuds are moderately pollution-sensitive, and stoneflies and mayflies are 
pollutant-sensitive organisms.   

 

Stream 22NN 

Stream 22NN is an intermittent stream that flows southeast from Wetland 22OO on the west side of I-
495 and flows into the Potomac River immediately under the North side of the ALB.   

The stream is within a wide, eroded valley receiving hydrology from both the wetland upstream and 
surface runoff.  As it flows under the bridge, the main channel begins to meander.  Based on the 
assessment of fish and macroinvertebrate habitat using EPA’s Rapid Bioassessment Protocols for high 
gradient streams, the epifaunal substrate/available cover at 22NN is poor, with less than 20 percent 
available habitat.  Overall, the benthic macroinvertebrate habitat consists of a few rocks, leaf packs and 
woody debris.  For fish, habitat is lacking, with only intermittent flows and a lack of pools.  Riffles are 
lacking with embeddedness at 100 percent, however, in the portion of stream under the I-495 bridge, 
placed riprapriprap is present providing some stabilization and possible habitat.  The stream has little flow 
diversity, with shallow-slow as the only velocity/depth regime present.  In portions of the stream outside 
of the bridge cover substrate is dominated by fine sediment, sand, and small gravel, whereas the stream 
substrate in the portions under the bridge is dominated by mud with placed riprapriprap present 
throughout.  About 20 percent of the bottom of the streambed is affected by sediment deposition, with 
slightly more deposition in the portion of the stream flowing under the ALB.  Very little water filled the 
channel during the time of the survey, with most of the channel substrate exposed, especially in the 
upstream portion that is not under the bridge.  The portion of the stream channel that flows under the 



bridge had pools of stagnant mud.  Some channel alteration is present, especially in the portions of the 
stream under the ALB where riprapriprap has been placed.  The natural flow and location of the channel 
was also likely altered when I-495 was built.  Both banks in the upstream portion that is not under the 
bridge are moderately stable, with 30 percent showing signs of erosion.  The left bank under the bridge is 
unstable with many raw areas, while the right bank is moderately stable with roughly 30 percent erosion 
present.  Apart from the portion of stream under I-495, 50 to 70 percent of the streambank surfaces are 
covered by woody roots and vegetation.  No vegetation is present under the bridge.  Since the stream 
runs parallel to I-495 upstream before flowing under the bridge, a riparian zone of about 12 meters is 
present on the left bank, with the right bank consisting of a riparian zone greater than 18 meters.  Under 
the bridge, the riparian zones on both banks are less than 6 meters wide, with only sparse trees present.  
The upstream portion is partially shaded by vegetation, whereas the bridge provides 100 percent shade 
for the portion flowing underneath.  Stream 22NN receives sediment and pollutant runoff from the 
adjacent roadway.  No odor was present at the time of the survey, however iron floc, turbid water, 
suspended sediments, and some trash were observed in the stream.   

During a qualitative assessment of the aquatic community at Stream 22NN, no fish were observed, but 
many pouch snails (Family Physidae) and aquatic worms (Subclass Oligochaeta) were collected.  Pouch 
snails and aquatic worms are both considered pollution-tolerant organisms. 

 

Stream 22QQ 

Stream 22QQ is an intermittent unnamed tributary that flows southeast into Rock Run Culvert, Stream 
22MM.  The stream originates from a culvert that flows east under I-495.  The entirety of the delineated 
stream is within the CSB.   

Stream 22QQ is within a small gully, likely receiving hydrology from surface runoff.  Based on the 
assessment of fish and macroinvertebrate habitat using EPA’s Rapid Bioassessment Protocols for high 
gradient streams, the epifaunal substrate/available cover at 22QQ is poor, with less than 10 percent 
available habitat.  Overall, the benthic macroinvertebrate habitat consists of only some small areas of 
shallow, fast-moving water.  For fish, habitat is lacking, with only intermittent flows.  There are no well-
defined riffles or pools providing habitat and there is very little flow diversity.  The stream bed substrate 
is lacking cobble/gravel, consisting mostly of fine sediment, and stream particles are over 75 percent 
embedded.  Roughly 30 percent of the bottom of the streambed is affected by sediment deposition with 
slight deposition in pools.  Very little water was present in the channel during the time of the survey, 
exposing most of the channel substrate.  There is some channel alteration present, with riprapriprap 
placed throughout the reach and with the upstream portion originating from a culvert.  The entire stream 
channel of 22QQ is incised with roughly 60 percent erosion on both banks, frequent areas of erosion, and 
head cutting.  Less than 50 percent of the streambank surfaces are covered by native vegetation with 
many raw areas present.  The riparian zone consists of a mature, high-quality forest, giving both banks a 
riparian zone at least 18 meters wide, with minimal to no human activity impacting the riparian zones.  
Approximately 90 percent of the stream is shaded and is bordered by a mixed-deciduous forest.  Stream 
22QQ receives sediment and pollution runoff from the adjacent roadway.  Iron floc and trash are present 
within the stream channel, and oil sheen is present on the water’s surface in areas of standing water.   



During a qualitative assessment of the aquatic community at Stream 22QQ, no fish were observed, but 
aquatic worms (Subclass Oligochaeta) were collected.  Aquatic worms are pollution-tolerant organisms.   

 

GEORGE WASHINGTON MEMORIAL PARKWAY NPS UNIT

Stream 22V

Stream 22V is an intermittent ditch that runs parallel to Clara Barton Parkway and flows east under I-495.  
The stream flows east through the CSB.   

Based on the assessment of fish and macroinvertebrate habitat using EPA’s Rapid Bioassessment 
Protocols for low gradient streams, the epifaunal substrate/available cover at 22V is poor, with less than 
10 percent available habitat.  Overall, the benthic macroinvertebrate habitat is deficient.  For fish, there 
is no habitat present.  Riffles are lacking with little variety and no flow diversity, while pools are mostly 
small-shallow with no root mat or submerged vegetation.  In portions of the stream outside of the bridge 
cover, substrate is dominated by gravel, sand, and silt, whereas the portions under the bridge are lined 
with riprap.  Only about 30 percent of the bottom of the streambed is affected by sediment deposition, 
with slightly more deposition in the portion of the stream flowing under the I-495 bridge over Clara Barton 
Parkway.  Very little water filled the channel during the time of the survey, with only pockets of standing 
water present.  Some channel alteration is present, especially in the portions of the stream under the I-
495 bridge where it is lined with riprap.  The channel was also likely formed or re-shaped when Clara 
Barton Parkway was built more than 20 years ago, as it now acts as a roadside ditch.  The channel of 
Stream 22V is very straight, likely having been channelized for many years.  Both banks are stable to 
moderately stable, with 5 percent or less of both banks showing signs of erosion.  The portion of the 
stream west of I-495 does have minor amounts of erosion present on both banks, however, it is mostly 
healed over with some herbaceous vegetation present.  The portion under the bridge has no bank 
instability as they are armored with riprap.  Apart from the portion of stream under I-495, 50 to 70 percent 
of the streambank surfaces are covered by vegetation, with mowed grass present just west of the bridged 
portion and scattered trees and shrub hedge grove areas present in the remaining portions.  No vegetation 
is present under the bridge.  Since the stream runs parallel to a road on the left bank and is impacted by 
human activities associated with the C&O Canal on the right bank, both banks have riparian zones of less 
than 12 meters in width.  Vegetation is providing very little shade for the stream, as it is bordered by 
mowed grass and young regenerating woody species.  The bridge provides 100 percent of shade for the 
portion flowing underneath.  Stream 22V receives sediment and pollutant runoff from the adjacent 
roadways.  No odor was present at the time of the survey, however cloudiness caused by fine sediments 
was present in the standing water and trash was observed along the banks.   

During a qualitative assessment of the aquatic community at Stream 22V, no fish were observed, but many 
pouch snails (Family Physidae) and some aquatic sowbugs (Family Asellidae) were collected from the 
standing water.  Pouch snails and aquatic sowbugs are both considered pollution-tolerant organisms. 

Stream 22WW 

Stream 22WW is an unnamed tributary to the Potomac River.  It is an intermittent stream that flows 
southwest from George Washington Memorial Parkway and into a culvert on the east side of I-495.  One 
small section of the stream within NPS property and near the existing culvert is within the CSB.   



The stream is within a small valley likely receiving hydrology from both groundwater seeps and surface 
runoff.  Based on the assessment of fish and macroinvertebrate habitat using EPA’s Rapid Bioassessment 
Protocols for high gradient streams, the epifaunal substrate/available cover at 22WW is suboptimal, with 
about 60 percent available habitat within the portion of stream just upstream of the culvert and within 
the CSB. Overall, the benthic macroinvertebrate habitat consists of small riffles, minor amounts of woody 
debris, roots, and small leaf packs.  For fish, habitat is lacking, with only intermittent flows and 
downstream blockages.  Riffle habitat is stable with some variety and flow diversity and is relatively 
frequent throughout Stream 22WW.  Substrate of the riffles consists of cobble, gravel and bedrock and is 
roughly 25 percent embedded.  Pools are mostly shallow with gravel substrate, but some root mat habitat 
is available.  Leaf packs observed were transient and unlikely to be suitable habitat.  Shallow-fast and 
shallow-slow were the only two depth regimes present at Stream 22WW.  Roughly 5 percent of the 
bottom of the streambed is affected by sediment deposition, with slight deposition in pools.  Water filled 
50 to 75 percent of the channel during the time of the survey, with 25 to 50 percent of the channel 
substrate exposed.  No evidence of channel alteration is present at Stream 22WW within the CSB on NPS 
property, however, downstream the stream flows west through a culvert under I-495.  Both banks are 
stable to moderately stable, with roughly 5 percent of both banks eroded; however, less than 50 percent 
of the streambank surfaces are covered by vegetation.  Most of the bank stabilization and protection is 
from the bedrock, as well as some roots.  Stream 22WW is surrounded by a mature high-quality mixed 
deciduous forest, giving both banks a riparian zone width of at least 18 meters.  Very minimal human 
activity is impacting the riparian zones and approximately 90 percent of the stream is shaded by 
vegetation.  The water within the stream appears clear with no noticeable odor present.  Trash was only 
observed downstream outside of the NPS property at the input of the culvert running under I-495.   

During a qualitative assessment of the aquatic community at Stream 22WW, aquatic worms (Subclass 
Oligochaeta), net-spinning caddisflies (Family Hydropsychidae), stoneflies (Order Plecoptera) and aquatic 
sowbugs (Family Asellidae) were collected in the stream.  Aquatic worms and aquatic sowbugs are 
considered pollution-tolerant groups of organisms; net-spinning caddisflies are moderately pollution-
sensitive; and stoneflies are pollutant-sensitive organisms.  As Stream 22WW is a small intermittent 
channel, it is unlikely to be providing fish habitat, and none were observed during the time of the survey. 

 

NATIONAL CAPITAL PARKS – EAST PARK UNIT- BALTIMORE WASHINGTON PARKWAY 

Wetland 10P 

Wetland 10P is a forested wetland delineated in the median of the Baltimore Washington Parkway, west 
of I-495.  It is classified as a palustrine forested wetland with persistent vegetation and a saturated water 
regime (PFO1B).  This seep wetland lies along a hillslope and abuts and drains to an intermittent stream 
(Stream 10F).  

The wetland is hydrologically supported by a seasonally high groundwater table and surface water runoff 
from the surrounding uplands. Observed wetland hydrologic indicators included surface water ponding, 
a high water table, saturation, and water stained leaves.   

Vegetation within the wetland is relatively sparse and is comprised of sweetgum (Liquidambar 
styraciflua), horsebrier, cinnamon fern (Osmundastrum cinnamomeum), and sensitive fern (Onoclea 



sensiblis).  Trees are rooted on the edge or just outside the wetland boundary but provide shading to the 
overall wetland. 

Soils within the wetland were a silt loam over sandy loam texture and met the hydric soil criteria by 
exhibiting a depleted matrix (10YR6/1) throughout 12-inches of the soil profile.  These loamy soils allow 
for infiltration of surface water, however the position of this wetland along an approximately 15% slope 
limits groundwater recharge potential since surface water drains to the stream downslope.  The system 
provides more groundwater discharge than groundwater recharge potential, as water was observed 
seeping from the hillslope. 

Using the methodology described above, two principal functions/values were identified, including 
groundwater recharge/discharge and sediment/toxicant retention.  Groundwater was observed 
discharging along the hillslope within this wetland and seeping with light flow to the stream downslope.  
The wetland provides minor floodflow alteration, since surface water runoff is slowed within the wetland 
as it drains downslope toward the stream.  Although vegetation within the wetland is not particularly 
dense, and long-term water retention does not occur due to its position along the slope, the wetland 
vegetation does still provide some sediment/toxicant retention and nutrient removal, since runoff from 
the adjacent roadways is likely a source of pollutants, sediments, and excess nutrients.  Nutrients and 
organic material are exported from the wetland where it abuts the adjacent stream; therefore, the 
wetland is suitable to provide production export.  The wetland occurs within forest parkland, but is located 
within a median, and therefore somewhat disconnected from adjacent wildlife habitat. 

Since the water within the wetland was observed to be clear and predominantly groundwater, water 
quality within the wetland is relatively high.  However, minor amounts of trash were observed, due to its 
proximity to the adjacent roadway.   

Based on the geomorphic position of this wetland, small amount of standing water observed during the 
assessment, and lack of habitat structure, this wetland likely does not support a diverse fauna of 
macroinvertebrates.  Macroinvertebrate use of the wetland is likely limited to periods of shallow standing 
water and leaf packs.  During qualitative macroinvertebrate sampling in January 2021, no 
macroinvertebrates were observed.   

Wetland 10GG 

Wetland 10GG is a forested wetland delineated within the Baltimore Washington Parkway/Greenbelt 
Road interchange.  It was classified as a palustrine forested wetland with persistent vegetation and a 
temporarily flooded water regime (PFO1A).  This depression occurs downslope of an intermittent stream 
(Stream 10FF) within the interchange and extends to the toe-of-slope along the roadway. 

The wetland is hydrologically supported by surface water runoff from the surrounding roadways, an 
intermittent stream that dissipates into the wetland, and a high groundwater table.  Observed wetland 
hydrologic indicators included surface water ponding, a high water table, saturation, and water stained 
leaves.  Secondary hydrologic indicators included drainage patterns and geomorphic position. 

Vegetation within the wetland is comprised of red maple, sweetgum, tuliptree (Liriodendron tulipifera), 
horsebrier, and eastern poison ivy (Toxicodendron radicans).   



Soils within the wetland were a sandy clay loam, sandy loam, and clay loam texture and met the hydric 
soil criteria by exhibiting a dark surface with redox (10YR3/1, 10YR3/2) within the upper 12-inches of the 
soil profile.  These loamy soils allow for infiltration of surface water, thus providing groundwater recharge 
potential.  However, the presence of tighter soils with more clay around 12 inches from the soil surface 
perches hydrology within the wetland and slows infiltration to some degree. 

Using the methodology described above, two principal functions/values were identified, including 
floodflow alteration and sediment/toxicant retention.  The wetland provides floodflow alteration because 
of its position in a flat, low lying depression within the median.  Although the wetland is relatively small, 
surface water runoff and hydrology from the abutting stream is trapped within the wetland as it drains 
downslope.  The excess runoff slowly infiltrates, evaporates, or respires through the wetland vegetation.  
The wetland also provides sediment/toxicant retention, as runoff from the adjacent roadways is a source 
of sediments and toxicants, which can be trapped by wetland vegetation and retained within standing 
water.  The wetland vegetation also provides some nutrient removal, although the vegetative community 
is not particularly dense or diverse.  The wetland occurs within forest parkland, but is located within a 
median and therefore disconnected from adjacent wildlife habitat. 

Since the wetland does not contain an outlet, water that collects within the wetland remains until it 
infiltrates or evaporates/respires.  Therefore, water quality is likely not high.  Additionally, runoff 
containing sediments and toxicants from the roadways surrounding the wetland collects within the 
wetland.  During field investigations, iron flocculent and trash was observed in areas with standing water. 

Based on the geomorphic position of this wetland, small amount of standing water observed during the 
assessment, and lack of habitat structure, this wetland likely does not support a diverse fauna of 
macroinvertebrates.  Macroinvertebrate use of the wetland is likely limited to areas of shallow standing 
water and leaf packs.  During qualitative macroinvertebrate sampling in January 2021, no 
macroinvertebrates were observed.   

Stream 10F 

Stream 10F is an unnamed tributary to Brier Ditch that abuts Wetland 10P.  It is an intermittent stream 
that flows northwest to southeast within the median of Baltimore Washington Parkway.   

The stream is within a small valley receiving hydrology from both groundwater and surface sources.  Based 
on the habitat assessment using EPA’s Rapid Bioassessment Protocols for high gradient streams, the 
epifaunal substrate/available cover is mostly unstable at Stream 10F, with roughly 20 percent livable 
habitat available for fish and macroinvertebrates.  Overall, the benthic macroinvertebrate habitat consists 
of a few small leaf packs, some woody debris, and shallow riffles comprised of gravel.  For fish, no habitat 
is present, with only intermittent flows and one shallow pool, as well as step riprap causing a blockage.  
The substrate is comprised of mostly sand, gravel, and cobble and is embedded, with roughly 50 percent 
of stream particles surrounded by fine sediment.  Shallow, slow-moving water is the dominant 
velocity/depth regime at Stream 10F, with some areas of fast-moving shallow water.  Sediment deposition 
is moderate, with roughly 30 to 50 percent of the stream bottom changing frequently at Stream 10F.  
Water fills roughly 75 percent of the channel, with roughly 25 percent of the channel substrate exposed.  
Channelization is present, specifically where the stream flows into and out of two culverts under Baltimore 
Washington Parkway and riprap stabilization has been placed; however this channelization did not occur 
in the last 20 years.  The riffle habitat at Stream 10F is relatively frequent, but poor overall, with only 



shallow riffles present that are comprised of cobble.  Both banks are moderately unstable with about 30 
percent of the banks having areas of erosion and high erosion potential during floods.  Roughly 50 to 70 
percent of the surfaces of both streambanks are covered by native vegetation, although disruption is 
evident, and less than one-half of the potential plant stubble height is remaining.  Stream 10F flows 
through narrow strips of early-mid successional forest and is 75 percent shaded.  The riparian zone is over 
18 meters on both banks, except for the right bank in the small downstream section that outlets from 
under the exit ramp, where the riparian zone is about 12 meters.  Minimal human impacts are present in 
the riparian zones.  Filamentous algae and iron floc were observed, and trash was present in the stream 
at the time of the survey.  Stream 10F receives pollutants and runoff from adjacent roadways. 

During a qualitative assessment of the aquatic community at Stream 10MM, no fish or benthic 
macroinvertebrates were observed.   

Stream 10O 

Stream 10O, a small ephemeral channel and tributary to Stream 10F and eventually Brier Ditch, is located 
entirely within the median of the Baltimore Washington Parkway and flows southwest.   

The stream is within a small, shallow valley receiving hydrology from surface water sources.  Although an 
assessment of fish and macroinvertebrate habitat using EPA’s Rapid Bioassessment Protocols was not 
conducted, stream characteristics of Stream 10O were briefly evaluated.  Stream 10O is a narrow channel 
that is roughly 2 to 3 feet wide and less than 1 foot deep.  At the downstream section, the channel is 
subterranean for roughly 20 feet.  Habitat for benthic macroinvertebrates is lacking and consists of some 
root mats and decaying leaf packs.  Fish habitat is non-existent, as the stream has no flow and is comprised 
of mostly shallow, stagnant pools with no submerged vegetation and minimal woody debris.  The 
substrate of Stream 10O is sand and silt with no cobble or gravel present, and there is some sediment 
deposition in pools.  There is no evidence of channel alteration at Stream 10O and the stream has a 
normal, natural pattern.  Both banks have little to no erosion, with minimal bare soil or evidence of bank 
failure.  Stream 10O flows through a narrow corridor of early successional forest that shades roughly 80 
percent of the channel.  The riparian zone on each bank is roughly 12 to 18 meters wide and is minimally 
impacted by humans.  There was no odor at Stream 10O at the time of the survey, but some iron floc was 
present.  Minor amounts of trash were present in and around the channel.  Located directly adjacent to 
the Baltimore Washington Parkway, Stream 10O likely receives runoff from the roadway.   

During a qualitative assessment of the aquatic community at Stream 10O, no fish were observed, but riffle 
beetle larvae (Family Elmidae) were collected.  Riffle beetles are moderately pollution-sensitive 
organisms.   

Stream 10FF 

Stream 10FF is an intermittent tributary that flows southeast and is located within the Baltimore 
Washington Parkway/Greenbelt Road interchange.  The stream begins at a culvert and dissipates into 
Wetland 10GG.   

The stream is within a low, wide valley receiving hydrology from ground and surface water sources.  
According to the assessment of fish and macroinvertebrate habitat using EPA’s Rapid Bioassessment 
Protocols for high gradient streams, the lack of epifaunal substrate/available cover at Stream 10FF is 
apparent, with less than 20 percent available habitat.  The existing macroinvertebrate habitat consists of 



some leaf packs and woody debris, and no fish habitat is present.  The substrate is mostly sand and mud 
with some gravel, and particles are more than 75 percent surrounded by fine sediment.  Consisting of 
primarily shallow run with intermittent flow, the dominant velocity/depth regime is shallow, slow-moving 
water.  There is little to no enlargement of islands or point bars at Stream 10FF and less than 5 percent of 
the stream bottom is affected by sediment deposition.  For channel flow status, very little water is present, 
and the water that is present consists mostly of standing pools.  Because Stream 10FF originates from a 
culvert, some channelization is present; however it did not occur in the last 20 years, and no other 
evidence of channelization was observed.  No riffles are present at Stream 10FF.  Both banks are stable, 
with minimal evidence of bank erosion or failure and little potential for future problems.  Roughly 50 
percent of each bank is protected by vegetation and has obvious disruption, with patches of bare soil or 
closely cropped vegetation present.  Less than one half of the potential plant stubble height is remaining 
on each bank.  The riparian zone on both banks is greater than 18 meters wide and is minimally impacted 
by humans.  Stream 10FF is bordered by an early mid-successional forest that shades roughly 85 percent 
of the stream.  No odor was present at the time of the survey and a small amount of trash was observed 
in or around the stream.  Stream 10FF likely receives pollutants from roadway runoff due to its location, 
and filamentous algae and iron floc were observed.   

During a qualitative assessment of the aquatic community at Stream 10FF, no fish or macroinvertebrates 
were collected.   

Stream 10JJ 

Stream 10JJ is an intermittent tributary to Brier Ditch that originates from a reinforced concrete pipe and 
runs parallel to the Baltimore Washington Parkway, flowing southwest to northeast.   

The stream is within a small valley that receives hydrology from ground and surface water sources.  The 
epifaunal substrate/available cover for fish and macroinvertebrates at Stream 10JJ is lacking, with less 
than 20 percent stable habitat and an obvious lack of substrate, based on the habitat assessment using 
EPA’s Rapid Bioassessment Protocols for high gradient streams.  Overall, the benthic macroinvertebrate 
habitat consists of riprap around the culvert and otherwise shallow riffle/run, while no livable habitat is 
present for fish due to a lack of pools, roots, and wood.  The stream substrate consists of riprap, sand, silt, 
and gravel and is highly embedded with more than 75 percent of particles surrounded by fine sediment.  
Slow-shallow water is the only dominant velocity/depth regime at Stream 10JJ.  Roughly 50 percent of the 
stream bottom is affected by sediment deposition, with some deposition of new gravel, sand, or fine 
sediment on old and new bars.  There is very little flowing water at Stream 10JJ and the channel mostly 
consists of stagnant, standing pools and shallow riffles.  Channelization is present at Stream 10JJ as the 
stream originates from a reinforced concrete pipe and has been straightened historically.  Roughly 60 
percent of the channel has been altered, and riprap is present on both banks as well as in the channel.  
Both banks of the stream are moderately stable, and roughly 30 percent of the reach has erosion.  Roughly 
50 percent of each bank’s surfaces are covered by vegetation and disruption is apparent, with patches of 
bare soil or closely cropped vegetation common and less than one-half of the potential plant stubble 
height remaining.  The riparian zone on the left bank is between 6 and 12 meters wide and has been 
greatly impacted by humans due to the stream’s proximity to the Baltimore Washington Parkway.  For 
the right bank, the riparian zone is greater than 18 meters wide and has not been impacted by humans.  
Stream 10JJ is bordered by an early mid-successional forest, shading roughly 55 percent of the stream.   



Based on a qualitative assessment of the aquatic community at Stream 10JJ near the roadway culvert, no 
fish were observed, but one crane fly larva (Genus Tipula) was collected.  Crane fly larvae are moderately 
pollution-sensitive organisms. 

Stream 10KK 

Stream 10KK is an intermittent stream that flows northeast to southwest into Stream 10MM and 
eventually to Brier Ditch.  It is located to the south of Baltimore Washington Parkway and flows parallel 
to the roadway.   

Stream 10KK is a shallow stream with intermittent flow, originating from a pipe that drains runoff from I-
495.  Based on the habitat assessment using EPA’s Rapid Bioassessment Protocols for high gradient 
streams, less than 20 percent of the epifaunal substrate/available cover for fish and macroinvertebrates 
is stable, and lack of habitat is apparent.  The benthic macroinvertebrate habitat is minimal and consists 
of mostly leaf packs, while no fish habitat is present.  The substrate at Stream 10KK consists of only sand 
and gravel and is highly embedded, with more than 75 percent of stream particles surrounded by fine 
sediment.  The dominant velocity/depth regime is shallow, slow-moving water, with very little flow and 
mostly standing pools at Stream 10KK.  More than 50 percent of the stream bottom is changing frequently 
from heavy sediment deposits in the stream and on bars, and pools are absent due to substantial deposits 
of fine sediment.  The channel of Stream 10KK is straight and has been channelized, with the stream 
flowing along the toe of slope of I-495.  Riffle habitat is rated as poor because riffles are nonexistent at 
10KK.  The banks are moderately stable, and erosion is infrequent, with roughly 5 to 30 percent of each 
bank having areas of erosion.  The vegetative protection on both banks is poor, with less than 50 percent 
vegetative cover on both banks.  Disruption is very high, and vegetation has been removed to 5 
centimeters or less in average stubble height.  On the left bank, the riparian zone is over 18 meters wide, 
and human activities have made no impact.  On the right bank, the riparian zone is roughly 6 to 12 meters 
wide due to the stream’s proximity to I-495, and therefore human activities have impacted the riparian 
zone a great deal.  Stream 10KK flows through a forested corridor comprised of mid-successional mixed 
deciduous vegetation, and roughly 70 percent of the stream is shaded.  There was no odor at Stream 10KK 
at the time of the assessment, but iron floc was observed, and the water was cloudy.   

During a qualitative assessment of the aquatic community at Stream 10KK, no fish were observed, but a 
predaceous diving beetle (Family Dytiscidae) larva was collected.  Predaceous diving beetles are 
moderately pollution-sensitive organisms. 

  Stream 10MM 

Stream 10MM, an intermittent stream and a tributary to Brier Ditch, begins north of Baltimore 
Washington Parkway and flows south through a culvert, turning southwest to parallel Baltimore 
Washington Parkway when it exits the culvert just south of the roadway.   

The stream is within a narrow, incised valley receiving hydrology from both ground and surface water 
sources.  Stream 10MM was assessed using EPA’s Rapid Bioassessment Protocols for high gradient 
streams as well as the stream function-based rapid assessment.  The epifaunal substrate/available cover 
is unstable at Stream 10MM, with less than 20 percent livable habitat available for fish and 
macroinvertebrates.  Overall, the benthic macroinvertebrate habitat consists of a few small leaf packs, 
some roots, and shallow riffles comprised of sand and gravel.  For fish, habitat is minimal, consisting of 



some shallow pools with minimal roots that are lacking cover.  The substrate is comprised of mostly sand 
and gravel with some cobble and is highly embedded, with more than 75 percent of stream particles 
surrounded by fine sediment.  Shallow, slow-moving water is the only dominant velocity/depth regime at 
Stream 10MM, with very little flowing water present.  More than 50 percent of the stream bottom is 
changing frequently from sediment deposition at Stream 10MM, and pools are almost absent due to 
substantial deposits of fine sediment.  Channelization is present, specifically in the upstream section 
where the stream has been altered along an embankment before it flows into a culvert under I-495; 
however this channelization did not occur in the last 20 years.  The riffle habitat at 10MM is poor, overall, 
with only a few riffles present that are comprised of sand and gravel.  In the most downstream section of 
the stream reach, several head cuts are present, and banks are highly eroded.  Above the head cuts, 
however, both banks are moderately stable, with five 5 to 30 percent of the banks having small areas of 
erosion that are mostly healed over.  Roughly 70 to 90 percent of the surfaces of both streambanks are 
covered by native vegetation, although some disruption is evident.  In the downstream section, Stream 
10MM flows through a forested corridor of mid-successional mixed deciduous forest and is 85 percent 
shaded.  In the upstream section, the stream is more exposed to sunlight with roughly 30 percent shading.  
The riparian zone is roughly 12 to 18 meters on both banks in the downstream section, with minimal 
impact by humans. In the upstream section, the left bank has a riparian zone that is less than 12 meters 
wide and has been impacted by humans due to maintenance from the roadway.  There was no odor at 
Stream 10MM at the time of the assessment, but extensive iron floc was observed.  Trash was also 
abundant within and around the channel, including large pieces of asphalt and concrete.   

During a qualitative assessment of the aquatic community at Stream 10MM, no fish were observed, but 
aquatic worms (Subclass Oligochaeta), pouch snails (Family Physidae), and net-spinning caddisflies (Family 
Hydropsychidae) were collected.  Aquatic worms and pouch snails are pollution-tolerant organisms, while 
net-spinning caddisflies are moderately pollution-sensitive.   

 
Stream 10PP 

Stream 10PP is an intermittent stream flowing from Wetland 10NN.  The stream begins north of Baltimore 
Washington Parkway and flows south through a culvert, turning southwest to parallel the Baltimore 
Washington Parkway entrance ramp, eventually draining to Brier Ditch.  

The stream is within a narrow valley receiving hydrology from ground and surface water sources.  The 
epifaunal substrate/available cover for fish and macroinvertebrates at Stream 10PP is roughly 50 percent 
stable in the downstream section and roughly 20 percent stable in the upstream section, based on the 
habitat assessment using EPA’s Rapid Bioassessment Protocols for high gradient streams.  The benthic 
macroinvertebrate habitat consists of a few small leaf packs, some roots, and shallow riffles comprised of 
riprap, cobble, sand, and gravel.  For fish, there are no pools or woody debris, although some root habitat 
is present.  In the downstream section, the culvert that the stream flows from is perched and has created 
a blockage for fish, preventing them from traveling upstream.  The substrate is highly embedded in the 
downstream section, with more than 50 percent of stream particles surrounded by fine sediment, and is 
less embedded in the upstream section, with less than 25 percent of stream particles surrounded by fine 
sediment.  Shallow-fast and shallow-slow are the only 2 velocity/depth regimes present at Stream 10PP.  
Although there is minimal sediment deposition on the stream bottom, newly deposited sediment was 
observed along both banks in the downstream section.  The channel is full at Stream 10PP, with water 



reaching the base of both banks and little to no substrate exposed.  Stream 10PP has been channelized, 
with riprap present along both banks and as substrate in the upstream section, as well as along the left 
bank in the downstream section.  In both sections, the channel runs along the toe-of-slope of I-495 and 
has been straightened.  Riffles are relatively frequent at Stream 10PP.  For bank stability, both banks are 
stable and have minimal evidence of failure, with roughly 5 percent of bank surfaces affected by erosion.  
Roughly 50 percent of both banks are protected by bank vegetation, with apparent disruption, some of 
which is due to riprap placement.  Patches of bare soil or closely cropped vegetation are common, and 
the vegetation that is present has been trimmed to less than one half of its potential height.  The 
downstream section runs through a mid-successional forest corridor that shades roughly 70 percent of 
the stream, while the upstream section is more exposed due to its proximity to I-495 and is only 30 percent 
shaded.  The left bank in the downstream section and the right bank in the upstream section both have 
riparian zones that are roughly 18 meters wide, with minimal human impact.  The right bank in the 
downstream section has a riparian zone that is roughly 12 meters wide, while the left bank in the upstream 
section has a riparian zone that is roughly 6 meters wide, both of which have been greatly impacted by 
humans.  Iron floc and trash were observed at Stream 10PP at the time of the assessment, and a petroleum 
odor was present when assessing the upstream section. 

During a qualitative assessment of the aquatic community at Stream 10PP, no fish were observed, but 
pouch snails (Family Physidae) and damselfly larvae (Suborder Zygoptera) were collected.  Pouch snails 
are pollution-tolerant organisms and damselfly larvae are moderately pollution-sensitive.   

 

NATIONAL CAPITAL PARKS – EAST PARK UNIT- GREENBELT PARK 

Wetland 10EE 

Wetland 10EE is a forested wetland delineated in the median of the Baltimore Washington Parkway, west 
of I-495.  It was classified as a palustrine forested wetland with persistent vegetation and a saturated 
water regime (PFO1B).  This depression lies along the roadway toe-of-slope and drains to a culvert along 
Baltimore Washington Parkway. 

The wetland is hydrologically supported by seasonally high groundwater and surface water runoff from 
the surrounding uplands.  Observed wetland hydrologic indicators included surface water ponding, a high 
water table, saturation, sediment deposits, and water stained leaves.   

Vegetation within the wetland is comprised of red maple, sweetgum, willow oak (Quercus phellos), 
horsebrier, an unknown grape species (Vitis sp.), Japanese honeysuckle, and eastern poison ivy. 

Soils within the wetland were a silty or sandy clay loam texture over clay and met the hydric soil criteria 
by exhibiting a depleted matrix (10YR4/2) within the upper 6 inches of the soil profile.  These tight clay 
soils slowly infiltrate surface water, thus not providing ideal groundwater recharge potential. 

Using the methodology described above, two principal functions/values were identified, including 
floodflow alteration and sediment/toxicant retention.  The wetland provides floodflow alteration due to 
its position in a flat, low lying depression along the roadside.  Although the wetland is relatively small, 
some surface water runoff is trapped within the wetland as it drains downslope toward the culvert, which 
outfalls to wetlands and streams visible on aerial imagery north of Baltimore Washington Parkway.  The 



excess runoff slowly infiltrates, evaporates, or respires through the wetland vegetation.  The wetland also 
provides sediment/toxicant retention, as runoff from the highway is a source of sediments and toxicants, 
which can be trapped and retained by wetland vegetation and standing water.  The wetland vegetation 
also provides some nutrient removal, although the vegetative community is not particularly dense or 
diverse.  The wetland occurs within forest parkland, but is located within a median, and therefore 
disconnected from adjacent wildlife habitat. 

Since the wetland is located directly along the roadway and water appears to collect within the wetland 
and remain until it infiltrates or drains slowly to the culvert, water quality is likely not high.  During field 
investigations, some sediment was observed in areas with standing water.  Iron flocculent, algae, and 
abundant trash was also observed. 

Based on the geomorphic position of this wetland, small amount of standing water observed during the 
assessment, and lack of habitat structure, this wetland likely does not support a diverse fauna of 
macroinvertebrates.  Macroinvertebrate use of the wetland is likely limited to areas of standing water and 
habitat features included leaf packs, woody debris, and root wads.  During qualitative macroinvertebrate 
sampling in January 2021, the only macroinvertebrates observed were midges (Family Chironomidae), 
which are a pollution-tolerant group of organisms.   

Stream 10A 

Stream 10A, a small ephemeral channel and tributary to Brier Ditch, is located west of Baltimore 
Washington Parkway southbound and flows west into Greenbelt Park, just south of I-495.   

The portion of the stream within the CSB at the culvert outfall is incised and receives hydrology from 
surface sources.  Although an assessment of fish and macroinvertebrate habitat using EPA’s Rapid 
Bioassessment Protocols was not conducted, because this is an ephemeral channel, stream characteristics 
of Stream 10A were briefly evaluated.  Stream 10A originates at a culvert and a severe head cut occurs 
approximately 30 feet from the roadway.  The habitat for benthic macroinvertebrates is very poor, with 
some woody debris, roots, sandy gravel, and little to no flow.  Fish habitat is non-existent, as the stream 
has low flow and no pools.  The substrate of Stream 10A consists of silt and sandy gravel with heavy 
sediment deposition present at the culvert.  Channel alteration is present as upstream is culverted; 
however, this channelization did not occur in the last 20 years.  Moderate erosion is present overall, with 
some exposed banks and roots.  Stream 10A is at the edge of a mid-successional forest that shades roughly 
75 percent of the channel.  The riparian zone is 18 meters wide and is minimally impacted by humans.  
The water is cloudy with suspended sediments and abundant trash present.  Located directly adjacent to 
the Baltimore Washington Parkway, Water10A likely receives runoff from the roadway.   

During a qualitative assessment of the aquatic community at Stream 10A, no fish were observed, but 
pouch snails (Family Physidae) were collected.  Pouch snails are pollution tolerant organisms.   

Stream 10AAA 

Stream 10AAA is an intermittent stream that flows into Wetland 10XX, which connects to a main unnamed 
tributary to Brier Ditch.  Stream 10AAA flows west from under the Baltimore Washington Parkway 
southbound into Greenbelt Park, just south of I-495.   



The portion of the stream, where it originates within the CSB and before it abuts Wetland 10XX, is a small, 
scoured out section that receives hydrology from surface sources.  Based on the habitat assessment using 
EPA’s Rapid Bioassessment Protocols for high gradient streams, the epifaunal substrate/available cover is 
lacking at Stream 10AAA, with less than 20 percent livable habitat available for fish and 
macroinvertebrates.  The benthic macroinvertebrate habitat consists of some gravel and cobble.  For fish, 
no habitat is available, as there are only intermittent flows.  The stream originates at a 3-to-4-foot head 
cut at the end of a riprap channel.  Substrate just downstream of the headcut is comprised of mostly clay, 
cobble, and gravel with about 25 percent embeddedness.  Shallow, slow-moving water is the only 
dominant velocity/depth regime at Stream 10AAA.  Between 5 to 30 percent of the stream bottom is 
impacted by sediment deposition and there is slight deposition in pools.  Water fills roughly 50 percent of 
the available channel, with riffle substrates mostly exposed.  Channelization is present through most of 
this section of the stream reach, with the stream flowing from a culvert and riprap placed for stabilization 
at the outlet, however this channelization did not occur in the last 20 years.  Riffles at Stream 10AAA are 
relatively frequent, but poor quality overall, with only shallow riffles present that are comprised of gravel 
and cobble.  Both banks are unstable where the stream originates, with obvious bank sloughing and 
severely eroded, raw areas.  Downstream, banks are stable with minor erosion and the stream becomes 
more naturalized as it flows into Wetland 10XX.  Roughly 50 to 70 percent of the surfaces of both 
streambanks are covered by native vegetation, although disruption is evident, and less than one-half of 
the potential plant stubble height is remaining.  Stream 10AAA flows through a mid-successional mixed 
deciduous forest and is roughly 75 percent shaded.  The riparian zone is over 18 meters wide on both 
banks, with minimal human impacts present.  Trash is present, particularly at the head cut, and 
filamentous algae is present just downstream of the eroded headcut portion of stream within the CSB.  
Stream 10AAA receives pollutants and runoff from adjacent roadways. 

During a qualitative assessment of the aquatic community at Stream 10AAA where it originates upstream 
of Wetland 10XX, no fish or benthic macroinvertebrates were observed.   

 

NATIONAL CAPITAL PARKS – EAST PARK UNIT- SUITLAND PARKWAY 

Wetland 3KKK 

Wetland 3KKK is a scrub-shrub wetland delineated along the north side of Suitland Parkway, west of the 
I-495 overpass.  It was classified as a palustrine scrub-shrub wetland with persistent vegetation and a 
saturated water regime (PSS1B).  This shallow depression lies within the floodplain of Henson Creek 
(Stream 3L) and drains to Henson Creek via an abutting ephemeral channel (Stream 3LLL).  

The wetland is hydrologically supported by surface water runoff from Suitland Parkway that is retained 
by slowly drained clayey soils.  Observed wetland hydrologic indicators included surface water ponding 
and saturation perched over rock and clay.  Secondary hydrologic indicators included geomorphic position 
and a positive FAC-Neutral test. 

Vegetation within the wetland is comprised of deer-tongue rosette grass (Dichanthelium clandestinum), 
sweetgum, lamp rush, groundseltree (Baccharis halimifolia), and an unknown goldenrod (Solidago sp.).   

Soils within the wetland were a sandy clay texture and met the hydric soil criteria by exhibiting a depleted 
matrix (10YR4/2) throughout the 10-inch soil profile.  A confining rock layer occurs at a depth of 



approximately 10 inches from the soil surface. These tight clay soils over rock slowly infiltrate surface 
water, thus not providing ideal groundwater recharge potential. 

Using the methodology described above, production export was the only identified principal 
function/value provided by the wetland.  The wetland provides production export value since wildlife food 
sources grow within the wetland, which are utilized and exported by wildlife.  Additionally, organic plant 
material is exported to the adjacent perennial stream via an ephemeral channel.  The wetland provides 
some floodflow alteration because of its depressional position within the terraced floodplain of Henson 
Creek.  Surface water runoff is trapped and retained within the wetland as it drains from Suitland Parkway 
toward the adjacent stream, thus allowing the excess runoff to slowly infiltrate, evaporate, or respire 
through the emergent and shrub vegetation within the wetland.  Surface water within the wetland 
provides some minor groundwater recharge potential, but this is limited by clay soils and a confining rock 
layer.  The wetland also provides some sediment/toxicant retention and nutrient removal functions, as 
runoff from the adjacent roadways is likely a source of all three, and dense vegetation within the wetland 
provides trapping and utilization potential.  Dense vegetation within this wetland also provides some 
stabilization of the adjacent stream bank against minor flood events.  Due to its location within a forested 
stream corridor on parkland, this wetland also provides some suitability for wildlife habitat. 

Since the wetland is located along the roadway embankment and receives hydrology from a pipe outfall 
that drains the roadway, water quality is likely not high.  However, during field investigations, surface 
water observed within the wetland was relatively clear and minor amounts of trash were observed near, 
but not within, the wetland.  

Based on the geomorphic position of this wetland, small amount of standing water observed during the 
assessment, and lack of habitat structure, this wetland likely does not support a diverse fauna of 
macroinvertebrates.  Macroinvertebrate use of the wetland is likely limited to periods of shallow standing 
water.  Emergent vegetation would be the primary substrate for such macroinvertebrates.  No 
macroinvertebrates were observed during qualitative sampling in January 2021.  

 

Wetland 3M 

Wetland 3M is an emergent wetland delineated along both banks of perennial Stream 3L (Henson Creek), 
north of Suitland Parkway and east of I-495.  It was classified as a palustrine emergent wetland with 
persistent vegetation and a saturated water regime (PEM1B).  This wetland occurs within a low-lying 
bench in the floodplain of Henson Creek.  

The wetland is hydrologically supported by out of bank flow from the adjacent stream and a seasonally 
high groundwater table.  Observed wetland hydrologic indicators included surface water, saturation, a 
high groundwater table, and sediment deposits.  Other primary hydrologic indicators included oxidized 
rhizospheres along living roots.  Secondary hydrologic indicators included drainage patterns and a positive 
FAC-Neutral test. 

Vegetation within the wetland includes invasive Japanese stilt grass, deer-tongue rosette grass, 
sweetgum, and an unknown aster species (Symphyotrichum sp.).   



Soils within the wetland were a sandy loam and sandy clay loam texture and met the hydric soil criteria 
by exhibiting a depleted matrix (10YR4/1) from 5-12 inches within the soil profile.  These sandy loam and 
clay loam soils contribute to a high level of infiltration of surface water and interaction with the 
groundwater table. 

Using the methodology described above, two principal functions/values were identified, including 
floodflow alteration and sediment/shoreline stabilization.  The wetland provides floodflow alteration 
because of its low-lying position within a floodplain bench along Henson Creek (Stream 3L), where it can 
detain excessive flood flows from the adjacent channel.  Although the wetland is not large, some surface 
water runoff is trapped within the wetland as it drains downslope toward Henson Creek from Suitland 
parkway, thus allowing the excess runoff to infiltrate or respire through the emergent vegetation within 
the wetland.  The wetland also provides some sediment/toxicant retention and nutrient removal 
functions, as there is potential for the presence of sediments, toxicants, and excess nutrients in the 
Streamhed above the wetland.  However, vegetation within the wetland is not particularly diverse, and 
open water/long-duration water retention is not present within the wetland.  Wetland 3M does contain 
some wildlife food sources and is located within a forested stream corridor.  Therefore, it has some 
suitability to provide production export and wildlife habitat.  The wetland provides sediment/shoreline 
stabilization along Henson Creek, as herbaceous plants and scattered shrub/saplings are providing 
stabilization of the stream bank against minor flood events.  

During field investigations, only a small amount of surface water was observed.  Some sediment and 
cloudiness were observed in areas with standing water; therefore, water quality is likely not high.  
Additionally, cloudy water and extensive iron flocculent were observed within the adjacent stream 
channel. 

Based on the geomorphic position of this wetland, small amount of standing water observed during the 
assessment, and lack of habitat structure, this wetland likely does not support a diverse fauna of 
macroinvertebrates.  Macroinvertebrate use of the wetland is likely very limited since minimal standing 
water was observed and the potential habitat, which consists of a few small leaf packs, is very poor and 
lacks structure.  During qualitative macroinvertebrate sampling in December 2020, no macroinvertebrates 
were observed. 

Wetland 3O 

Wetland 3O is a forested wetland located north of Henson Creek and Suitland Parkway and east of I-495.  
It was classified as palustrine forested wetland with persistent vegetation and a seasonally 
flooded/saturated water regime (PFO1E).  This wetland occurs within a broad depression and drains to 
Henson Creek (Stream 3L) through a narrow swale where it parallels I-495 and overlaps parkland. 

The wetland is hydrologically supported by a seasonally high groundwater table and surface water from 
one ephemeral and one perennial channel that both dissipate into the wetland.  Observed wetland 
hydrologic indicators within the swale portion of the wetland included surface water and drainage 
patterns. 

Vegetation within the swale portion of Wetland 3O along the highway is relatively sparse and includes 
deer-tongue rosette grass, horsebrier, Japanese honeysuckle, and an unknown aster species.  



Soils within the wetland were a sandy loam and sandy clay loam texture and met the hydric soil criteria 
by exhibiting a depleted matrix (2.5Y5/2) from 1-10 inches within the soil profile.  These sandy loam and 
clay loam soils with gravel contribute to a relatively high level of infiltration of surface water.  However, 
hydrology within the swale drains quickly to Henson Creek and therefore is not likely to infiltrate and 
provide groundwater recharge. 

Using the methodology described above, four suitable functions/values were identified, including 
sediment/toxicant retention, nutrient removal, production export, and wildlife habitat.  The wetland 
receives hydrology from roadway runoff draining from I-495, which is a source of toxicants, sediments, 
and excess nutrients.  Although water moves relatively quickly through the wetland swale and vegetation 
is not particularly dense, herbaceous vegetation within the wetland swale and trees rooted along the edge 
can trap these sediments and utilize a portion of excess nutrients before they reach Henson Creek 
downslope.  The wetland contains plant species that serve as wildlife food sources and is located within a 
forested stream corridor.  Therefore, this wetland has suitability to provide production export and wildlife 
habitat.  

During field investigations, shallow surface water was observed within the swale.  Overall, the water 
appeared relatively clear, but trash was observed along the adjacent slope and within the overall wetland 
depression. 

Based on the geomorphic position of this wetland, small amount of standing water observed during the 
assessment, and lack of habitat structure, this wetland likely does not support a diverse fauna of 
macroinvertebrates.  Macroinvertebrate use of the wetland is likely limited.  Potential habitat features 
consist of shallow standing water, gravel, and small leaf packs.  During qualitative macroinvertebrate 
sampling in January 2021, one aquatic sowbug (Family Asellidae) was observed, which is a pollution-
tolerant organism. 

Wetland 3T 

Wetland 3T is a forested wetland delineated north of Suitland Parkway and Henson Creek and west of the 
I-495 overpass.  It was classified as a palustrine forested wetland with persistent vegetation and a 
temporarily flooded water regime (PEM1A).  This micro depression/hillslope lies within the floodplain of 
the perennial headwaters of Henson Creek (Stream 3L and 3S).  A small portion of Wetland 3T is located 
within parkland. This portion of the wetland shows evidence of prior disturbance in the vicinity of an 
existing sewer line manhole. 

The wetland is hydrologically supported by overflows from the adjacent stream channels.  Wetland 
hydrologic indicators were lacking within the small portion of wetland on parkland during the January 
2021 field assessment.  However, during the wetland delineation primary hydrologic indicators, including 
saturation and a high water table, were observed within the wetland.  Secondary hydrologic indicators 
included the presence of crayfish burrows. 

Vegetation within the wetland is comprised of deer-tongue rosette grass, Japanese honeysuckle, green 
ash, an unknown aster species, an unknown grass species, Japanese stilt grass, and Virginia wildrye 
(Elymus virginicus).  

Soils within the wetland were a sandy clay loam and sandy clay texture and met the hydric soil criteria by 
exhibiting a depleted matrix (2.5Y5/2, 2.5Y4/2, and 2.5Y4/1) within 10 inches of the soil profile.  A 



confining rock/restrictive layer was observed within the wetland on parkland.  These tight clay soils above 
the rock layer slowly infiltrate surface water, thus not providing ideal groundwater recharge potential. 

Using the methodology described above, five suitable functions/values were identified, including: 
sediment/toxicant retention, nutrient removal, production export, sediment/shoreline stabilization, and 
wildlife habitat.  The wetland provides sediment/toxicant retention and nutrient removal because of its 
position along the roadway toe-of-slope, between I-495 and two perennial streams.  The presence of 
dense emergent vegetation and woody stems provide an opportunity to trap sediments and utilize excess 
nutrients present in surface water runoff.  The wetland contains flowering and seed producing plants that 
could attract smaller and larger wildlife consumers and is located within a forested stream corridor.  
Therefore, this wetland has some suitability to provide production export and wildlife habitat.  

Since no surface water was observed within the wetland, water quality was not assessed during the 
January 2021 field visit.  Based on the geomorphic position of this wetland, absence of standing water 
observed during the assessment, and lack of habitat structure, this wetland likely does not support a 
diverse fauna of macroinvertebrates.  Additionally, no macroinvertebrate habitat was observed within the 
wetland on parkland. 

Wetland 3V 

Wetland 3V is a forested wetland delineated along the north side of Suitland Parkway, west of the I-495 
overpass.  It was classified as a palustrine forested wetland with persistent vegetation and a seasonally 
flooded water regime (PFO1C).  This swale wetland originates at a culvert along Suitland Parkway and 
drains north through the floodplain into Henson Creek (Stream 3L).   

The wetland is hydrologically supported by surface water runoff from Suitland Parkway that is retained 
by slowly drained clayey soils.  Observed wetland hydrologic indicators included surface water ponding 
and saturation perched over rock and clay.  Water-stained leaves and drainage patterns are also present 
within the wetland. 

Vegetation within the wetland is comprised of Japanese stilt grass, an unknown aster species, and sweet 
wood-reed.  Tree and other woody species including sweetgum, red maple, black gum, eastern poison ivy, 
and Japanese honeysuckle are present within the majority of the wetland, but only within MDOT SHA 
right-of-way. 

Soils within the wetland were a sandy clay texture and met the hydric soil criteria by exhibiting a depleted 
matrix (10YR4/1, 2.5Y4/2) throughout the profile.  A confining rock layer occurs at a depth of 
approximately 20 inches from the soil surface.  These tight clay soils over rock slowly infiltrate surface 
water, thus not providing ideal groundwater recharge potential. 

Using the methodology described above, three principal functions/values, including sediment/toxicant 
retention, nutrient removal, and production export were identified.  Due to the excess sediment, 
pollutants, and nutrients in the surface water runoff from the adjacent roadways, the wetland provides 
sediment/toxicant retention and nutrient removal functions, and dense vegetation within the wetland 
provides trapping and utilization potential.  The wetland provides production export value since wildlife 
food sources grow within the wetland, which are utilized and exported by wildlife.  Additionally, organic 
plant material is exported to the adjacent perennial stream where the swale abuts the stream.  The 
wetland provides some floodflow alteration because of its depressional position within the terraced 



floodplain of Henson Creek.  Surface water runoff is trapped and retained within the wetland as it drains 
from Suitland Parkway toward the adjacent stream, thus allowing the excess runoff to slowly infiltrate, 
evaporate, or respire through the emergent and woody vegetation within the wetland.  Dense vegetation 
within this wetland also provides some stabilization of the adjacent stream bank against minor flood 
events.  Due to its location within a forested stream corridor on parkland, this wetland also provides some 
suitability for wildlife habitat. 

Since the wetland is located along the roadway embankment and receives hydrology from a pipe outfall 
that drains the roadway, water quality is likely not high.  During field investigations, surface water 
observed within the wetland was somewhat cloudy and minor amounts of trash were observed near, but 
not within, the wetland.  

Based on the geomorphic position of this wetland, small amount of standing water observed during the 
assessment, and lack of habitat structure, this wetland likely does not support a diverse fauna of 
macroinvertebrates.  Macroinvertebrate use of the wetland is likely limited to periods of shallow standing 
water and wetted leaves.  No macroinvertebrates were observed during qualitative sampling in January 
2021. 

Stream 3L 

Stream 3L is a perennial headwater of Henson Creek that flows east to west under I-495 and parallel to 
Suitland Parkway.  Wetland 3M abuts both banks of Stream 3L east of I-495, and Wetlands 3V, 3T, and 
3KKK are adjacent to the stream west of I-495. 

The stream is located within a moderately wide valley receiving hydrology from both ground and surface 
water sources.  According to the assessment of fish and macroinvertebrate habitat using EPA’s Rapid 
Bioassessment Protocols for low gradient streams, the epifaunal substrate/available cover at Stream 3L is 
lacking, with less than 15 percent available habitat within the portion of stream in the CSB.  Overall, the 
benthic macroinvertebrate habitat consists of some woody debris and some leaf packs.  For fish, available 
habitat consists of some riffles in the upstream portion of the stream within the CSB and one shallow pool 
with roots and snags.  Riffles are shallow and have little flow diversity, with substrate consisting mostly of 
gravel and sand with some cobble.  Pools are mostly shallow with all mud substrate, no submerged 
vegetation, and little root mat habitat.  However, some leaf packs and woody debris were noted.  Roughly 
50 percent of the bottom of the streambed is affected by sediment deposition, with slight deposition in 
pools in the section upstream of I-495 and moderate deposition in pools in the section downstream of I-
495.  Water filled 50 to 75 percent of the channel during the time of the survey, with 25 to 50 percent of 
the channel substrate exposed.  Some evidence of channel alteration is present, specifically in the section 
downstream of I-495 where the stream bottom and banks have been stabilized with concrete more than 
20 years ago.  The channel of Stream 3L is relatively straight.  Both banks are stable to moderately stable, 
with less than 30 percent of both banks showing signs of erosion, and with infrequent, small areas of 
erosion that are mostly healed over with vegetation.  Roughly 70 percent of the streambank surfaces are 
covered by native vegetation, with roughly one half of the potential plant stubble height remaining due 
to evident disruption.  Although the stream runs parallel to Suitland Parkway on the left bank, both banks 
have riparian zones of at least 18 meters in width, with minimal to no human activity impacting the 
riparian zones.  Approximately 40 percent of the stream is shaded and is bordered by regenerating woody 
species, herbs, and young mixed-deciduous forest.  There was also evidence of beaver activity.  No odor 



was present at the time of the survey and no trash was observed in or around the stream, but iron floc 
was abundant, and the water was cloudy in appearance. 

During a qualitative assessment of the aquatic community at Stream 3L, no fish were observed, but 
aquatic worms (Subclass Oligochaeta), crayfish (Order Decapoda), and scuds (Order Amphipoda) were 
collected in the stream.  Aquatic worms are considered a pollution-tolerant group of organisms, while 
crayfish and scuds are moderately pollution-sensitive.   

Stream 3LLL 

Stream 3LLL is a small ephemeral channel that receives drainage from abutting Wetland 3KKK and collects 
stormwater runoff from Suitland Parkway and I-495, ultimately flowing into Henson Creek.  Stream 3LLL 
is located to the west of I-495 and flows south to north.   

The stream is within a flat riparian area receiving hydrology from both ground and surface water sources.  
Although an assessment of fish and macroinvertebrate habitat using EPA’s Rapid Bioassessment Protocols 
was not conducted, since this is an ephemeral channel, stream characteristics of Stream 3LLL were briefly 
evaluated.  At roughly 1-foot wide and a few inches in depth, Stream 3LLL is lacking habitat for fish and 
benthic macroinvertebrates.  Very little flowing water is present, with substrate consisting of clay and 
sand.  For macroinvertebrates, the only available habitat is dead herbaceous vegetation that has fallen 
over from the banks and into the channel, as well as a few decaying leaves.  With no pools, woody debris, 
or riffles, there is no fish habitat at Stream 3LLL.  Although Stream 3LLL drains the roadway and the channel 
is straight with no bends, there are no signs of channelization present and the channel seems to have 
formed naturally.  There is a highly eroding head cut at the confluence of Stream 3LLL and Henson Creek, 
indicating that stormwater runoff flows can be significant.  Above the head cut, both banks are stable with 
little to no erosion or bare soils, with minimal evidence of bank failure.  Both streambank surfaces are 
protected by vegetation, although plant diversity is lacking, and no trees are present.  The riparian zone 
consists of herbaceous vegetative and regenerating woody species and is greater than 18 meters on both 
banks.  There was no odor at Stream 3LLL at the time of the survey, but some iron floc was present.  Trash 
was also present within the channel.   

During a qualitative assessment of the aquatic community at Stream 3LLL, no fish or macroinvertebrates 
were collected.   

Stream 3S 

Stream 3S is a perennial headwater of Henson Creek located to the west of I-495, flowing northeast to 
southwest and running parallel to I-495.   

The stream is within a moderately wide valley receiving hydrology from both ground and surface water 
sources.  The small portion of Stream 3S located on parkland at the confluence with Stream 3SS within 
the CSB has been channelized into a 2-foot trapezoidal wetted concrete channel, with no natural habitat 
features available for fish and macroinvertebrates.  Based on the habitat assessment using EPA’s Rapid 
Bioassessment Protocols for low gradient streams, the epifaunal substrate/available cover is unstable and 
lacking, with less than 10 percent livable habitat at Stream 3S.  Although there are no pools present in this 
portion of Water 3S on NPS property within the CSB, shallow pools are present immediately upstream 
where the stream is not concrete-lined.  Substrate in pools consists of a mixture of materials including 
gravel and firm sand, and root mats are common.  There is moderate sediment deposition at Stream 3S, 



with 50 to 80 percent of the stream bottom affected by deposits of new gravel, sand, or fine sediment.  
Sediment deposits are also present on old and new bars within the stream and along the banks.  At roughly 
1 to 2 inches deep, the channel is full of fast-moving water, with minimal substrate exposed.  Overall, the 
stream is straight with no bends due to channelization.  The concrete channel has greatly altered the 
natural conditions of Stream 3S by removing instream habitat as well as altering both banks.  Because the 
banks are concrete, they are stabilized and have little potential for future erosional problems, showing no 
evidence of existing erosion or bank failure.  However, the edge of the concrete as its downstream end 
appears to be deteriorating along the bottom of the stream.  Roughly 50 to 70 percent of the surfaces of 
both banks are covered by vegetation and disruption is apparent, with less than one-half of the potential 
plant stubble height remaining.  Roughly 30 percent of the stream is shaded, and the vegetation that is 
present consists of regenerating woody species as well as many invasive species.  On the left bank, the 
riparian zone is roughly 6 to 12 meters wide and has been significantly impacted by humans.  On the right 
bank, the riparian zone is 12 to 18 meters wide and human impact has been minimal.  There was no odor 
present at Stream 3S at the time of the survey, but extensive iron floc was observed.  Trash was also 
abundant within and around the channel. 

During a qualitative assessment of the aquatic community at Stream 3S, no fish were observed.  The only 
macroinvertebrates observed were midges (Family Chironomidae), which are a pollution-tolerant group 
of organisms.   
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United States Department of the Interior 
Office of the Secretary 
Washington, D.C.  20240 

 
July 12, 2022 

       
IN REPLY REFER TO:          4111  

ER 21/0425  
 
Via Electronic Mail Only 
 
 
Ms. Caryn J. G. Brookman  
Environmental Program Manager  
707 North Calvert Street, P-601 
Baltimore, MD 21202  
 

RE: I-495 and I-270 Managed Lanes Study Final Environmental Impact Statement (FEIS) and 
Section 4(f) Evaluation 

 
Dear Ms. Brookman: 
 
The U.S. Department of the Interior (Department) has reviewed the Federal Highway Administration’s 
(FHWA) and Maryland Department of Transportation State Highway Administration’s (MDOT SHA) 
I-495 and I-270 Managed Lanes Study Final Environmental Impact Statement (FEIS) and Section 4(f) 
Evaluation.  The Department submits the following comments on behalf of the National Park Service 
(NPS).  
 
The Department submitted formal comments during the public scoping period on May 1, 2018, on the 
Draft Environmental Impact Statement/Section 4(f) Evaluation on November 9, 2020, and on the 
Supplemental Draft Environmental Impact Statement/Section 4(f) Evaluation on November 10, 2021. 
In addition to monthly Cooperating Agency meetings, the NPS has extensively coordinated with MDOT 
SHA separately to further minimize any impacts to NPS parklands and resources.  The Department 
understands that the FHWA and MDOT SHA have worked closely with the NPS in preparing both the 
Supplemental Draft Environmental Impact Statement as well as the FEIS and final Section 4(f) 
Evaluation.  Resulting from this coordination, impacts to national park land have been reduced from 
approximately 99 acres to 16.48 acres (2.8 acres permanent, 13.77 acres temporary) for the proposed 
replacement of the American Legion Bridge and the installation of infrastructure for a shared use 
pedestrian path to the C&O Canal towpath.  Most of these impacts will be mitigated through measures 
implemented as part of the Section 106 Programmatic Agreement, the Wetlands Statement of Findings, 
and the Mitigation Agreement that the NPS and MDOT SHA are developing, which will include the 
measures listed on pages 6-18 through 6-21 of the FEIS.  The FEIS was developed in coordination with 
the NPS and meets NPS requirements; therefore, the Department has no further comments on the FEIS 
but would like to note that the NPS and MDOT SHA will need to coordinate on design development and 
construction methodology to continue effort to reduce impacts. 
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SECTION 4(f) EVALUATION 
 
Upon review of the Final Section 4(f) Evaluation, the Department agrees that there is no feasible and 
prudent alternative to use of Section 4(f) properties in the project study area, the proposed action includes 
all possible planning to minimize harm to lands and resources, and that the Preferred Alternative, 
Alternative 9, Phase 1 South, is the alternative with least overall harm.  
 
The Department notes that continued coordination between the NPS and MDOT SHA is required as the 
study moves into developing designs and prepares construction methodology to further minimize and 
avoid impacts to NPS resources.  In particular, the NPS has specific concerns regarding the sensitive 
resources found on Plummers Island, located beneath the American Legion Bridge, and requests input in 
the continuing refinement of the designs and construction methodology in order to ensure impacts are 
kept at a minimum, or to avoid impacts to the island all together.  In addition, as referenced in the Section 
4(f) Evaluation, the MDOT SHA and the developer will continue to coordinate with the NPS to review 
the condition of the existing connection between the C&O towpath and MacArthur Boulevard side path 
outside this project study area.  
 
Thank you for the opportunity to provide comments and for your consideration of our important 
resources.  We also appreciate the close coordination that the FHWA and MDOT SHA have had with the 
NPS on this project, and we look forward to future continued collaboration in these planning efforts.  Any 
further coordination should be handled through Tammy Stidham, Deputy Associate Regional Director, 
Lands and Planning, National Capital Region, National Park Service, 1100 Ohio Drive SW, Washington, 
D.C. 20242, (202) 619-7474 or tammy_stidham@nps.gov. 
 
      Sincerely,  
 
 
 
 
      Stephen G. Tryon 
      Director, Office of Environmental 
        Policy and Compliance  
 
cbrookman@mdot.maryland.gov 
 

mailto:tammy_stidham@nps.gov
mailto:cbrookman@mdot.maryland.gov
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ATTACHMENT B: NON-IMPAIRMENT DETERMINATION 
By enacting the National Park Service (NPS) Organic Act of 1916 (Organic Act), Congress directed 
the US Department of Interior and the NPS to manage units “to conserve the scenery and the natural 
and historic objects and wildlife therein and to provide for the enjoyment of the same in such a manner 
and by such a means as will leave them unimpaired for the enjoyment of future generations” (54 USC 
100101). Congress reiterated this mandate in the Redwood National Park Expansion Act of 1978 by 
stating that the NPS must conduct its actions in a manner that will ensure no “derogation of the values 
and purposes for which these various areas have been established, except as may have been or shall 
be directly and specifically provided by Congress” (54 USC 100101).  

The NPS has discretion to allow impacts on Park resources and values when necessary and appropriate to 
fulfill the purposes of a Park (NPS 2006 sec. 1.4.3). However, the NPS cannot allow an adverse impact 
that would constitute impairment of the affected resources and values (NPS 2006 sec 1.4.3). An action 
constitutes an impairment when its impacts “harm the integrity of Park resources or values, including the 
opportunities that otherwise would be present for the enjoyment of those resources or values” (NPS 2006 
sec 1.4.5). To determine impairment, the NPS must evaluate “the particular resources and values that 
would be affected; the severity, duration, and timing of the impact; the direct and indirect effects of the 
impact; and the cumulative effects of the impact in question and other impacts” (NPS 2006 sec 1.4.5). 

This determination on impairment has been prepared for the selected alternative described in the Record 
of Decision for the I-495 & I-270 Managed Lanes Study, which states NPS’s approval for use of land 
from three units of the national park system: George Washington Memorial Parkway, Chesapeake and 
Ohio Canal National Historical Park, and Clara Barton Parkway (part of the George Washington 
Memorial Parkway). The NPS will allow MDOT SHA, through NPS Special Use Permits, to construct 
the Selected Alternative within the three NPS properties described above. Upon NPS concurrence with a 
Letter of Consent from the Federal Highway Administration (FHWA), the FHWA will develop and 
execute a non-exclusive Highway Easement Deed over NPS land that will be used for highway purposes, 
specifically for the operation and maintenance of structures built and developed under the Selected 
Alternative.  NPS will also issue a special use permit for the construction of those structures. An 
impairment determination is made for those NPS resources being impacted and analyzed for the selected 
alternative. An impairment determination is not made for visitor use and experience because impairment 
findings relate back to park resources and values. Visitor use and experience are not generally considered 
to be park resources or values according to the Organic Act and cannot be impaired in the same way that 
an action can impair park resources and values. 

Land Use and Property: As part of this decision, the NPS expects that a highway easement deed will be 
executed by FHWA to MDSHA, to authorize the permanent use of approximately 2.7 acres of NPS 
parkland (1.0 acres within Chesapeake and Ohio Canal National Historical Park, 1.1 acres within Clara 
Barton Parkway, and 0.6 acres within George Washington Memorial Parkway) for highway purposes. The 
total amount of temporary impacts for the construction special use permit is approximately 13.5 acres (9.1 
acres of Chesapeake and Ohio Canal National Historical Park, 0.6 acres of Clara Barton Parkway, and 3.8 
acres of George Washington Memorial Parkway).   

While the loss of these NPS lands through the execution of a highway easement deed would be 
permanent, it would not constitute an impairment to park resources. The areas being lost are a small 
percentage of the total areas of each respective park. In addition, these locations are within an area of 
significant existing transportation infrastructure and the only recreational opportunities occur on the trails 
that pass underneath the existing bridge. The use of these roads and trails would not be impacted by this 
project. The temporarily impacted areas will be restored.  

Wetland Resources and Waters of the U.S.: NPS Director’s Order 77-1 (DO 77-1) establishes the 
policies, requirements, and standards by which NPS meets its responsibilities to protect and preserve 
wetlands in compliance with Executive Order 11990. The selected alternative will not result in 



impairment due to the small amount of wetlands (approximately 0.2 acres) that will be permanently lost 
when compared to the total area of similar habitat within the Parks. In addition, the wetlands being 
permanently lost are relatively inaccessible for the traditional recreational values of wetlands (i.e., bird 
watching, education, wildlife photography, etc.), and will not result in a noticeable change. Lastly, as 
determined through DO 77-1, MDOT SHA will compensate NPS for the permanent and temporary loss of 
these wetlands. This compensation will include a 1.1:1 mitigation ratio (of total impacted area) to elevate 
the ecological functions and values of similar types of wetlands on NPS lands. 

Vegetation and Wildlife: Implementation of the selected alternative will result in the loss of 
approximately 1,161 trees, which equates to approximately 9.78 acres in tree canopy, and it is assumed 
that all other existing vegetation and wildlife habitat will be removed within the limits of disturbance. 
There will also be some loss of individuals of State rare, threatened, and endangered species within the 
LOD. Following construction, those areas needed for temporary construction purposes will be revegetated 
using native vegetation and will be monitored and managed to prevent colonization by nonnative invasive 
species.  Mitigations for State listed species will be developed specifically for each species impacted. 
While the project area will be replanted with native vegetation, it will not return to mature forest for many 
years.  Ground cover and bushes and shrubs should return relatively quickly, providing habitat to those 
species that utilize that type of vegetation. Wildlife species that require mature forests will not find 
suitable habitat within the project area; however, similar habitats exist in close proximity. Overall, 
vegetation communities within the park will continue to exist in a condition similar to their current state. 
Current and future generations of visitors will have similar opportunities to experience these habitats and 
the species that use them. Therefore, implementation of the selected action will not result in impairment 
to aquatic and terrestrial vegetation. 

Cultural Resources: The introduction of new transportation infrastructure will temporarily and 
permanently alter views from the two historic districts within the area of potential effect (Chesapeake and 
Ohio Canal National Historical Park and the George Washington Memorial Parkway, all of which are on 
the National Register of Historic Places (NRHP)). The views from Clara Barton Parkway, which is a sub-
unit of the George Washington Memorial Parkway would also be affected.  The selected alternative adds 
new physical elements and will result in the removal or alteration of mature trees that contribute to the 
districts.  

MD SHA determined, in accordance with Section 106 of the National Historic Preservation Act of 1966 
(Section 106), and with VDHR and MHT concurrence, that the Project will result in adverse effects on 
the Chesapeake and Ohio Canal National Historical Park, Clara Barton Parkway, and the George 
Washington Memorial Parkway. The adverse effects result from permanent change in ownership and the 
adverse effects to the contributing features resulting from the actions taking place within the limits of 
disturbance.  

As such, a Section 106 Programmatic Agreement (PA) was prepared and fully executed between Federal 
Highway Administration, Maryland Department Of Transportation State Highway Administration, 
National Park Service, Maryland State Historic Preservation Officer, Virginia State Historic Preservation 
Officer, and Advisory Council on Historic Preservation (the Signatories). This PA contained conditions 
and stipulations regarding means by which these adverse effects to historic properties will be avoided, 
minimized, and mitigated and how these mitigations will continue throughout the life of the Project. Also, 
pursuant to the terms of the PA, the need for further archeological investigations will be determined in the 
future using a phased identification approach and in consultation with the appropriate SHPO and 
Consulting Parties. Required investigations and evaluations will be conducted during Final Design once 
precise locations for ground-disturbing activities have been identified. The executed Section 106 PA 
between the Signatories containing conditions and stipulations regarding the Project is provided in 
Appendix B of this ROD. 



While there will be adverse impacts to historic properties under Section 106 to both historic districts, 
none of these impacts will constitute an impairment to either of the associated Parks or their resources. 
The design of the new infrastructure will be done in accordance with the Section 106 PA and will avoid 
and minimize impacts to the extent possible and will mitigate unavoidable impacts when necessary. The 
new infrastructure will be located in areas that currently contain transportation infrastructure. Lastly, the 
recreational/interpretive opportunities that currently take place within these existing transportation 
corridors are minimal, mostly consisting of trails passing underneath the existing bridges. Implementing 
the selected alternative would not prohibit the use of these trails. These impacts will not diminish the 
overall integrity of the resources and values provided by the Chesapeake and Ohio Canal National 
Historical Park, Clara Barton Parkway, and the George Washington Memorial Parkway, and will not 
diminish the opportunities to enjoy those resources or values. 

CONCLUSION 

While the selected alternative will result in impacts on the resources of the Chesapeake and Ohio Canal 
National Historical Park, Clara Barton Parkway, and the George Washington Memorial Parkway, its 
placement within the current transportation corridor will not result in the impairment of NPS resources. 
With NPS’s decision to consent to  FHWA’s execution of a highway easement deed and to allow 
permission to use NPS lands for the Project, implementation of the Selected Action will not result in 
adverse impacts that would threaten resources or values whose conservation is (1) necessary to fulfill 
specific purposes identified in the establishing legislation of the park; (2) key to the natural or cultural 
integrity of the park or opportunities for enjoyment of the park; or (3) identified as a goal in the park’s 
general management plan or other NPS planning documents. There will be no impairment to park 
resources or values from implementing the Selected Action. 
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MITIGATION AGREEMENT 

REGARDING THE 

I-495 & I-270 MANAGED LANES STUDY 

between the 

NATIONAL PARK SERVICE 

and 

MARYLAND DEPARTMENT OF TRANSPORTATION 

STATE HIGHWAY ADMINISTRATION 

This Mitigation Agreement (“Agreement”) by and between the NATIONAL PARK SERVICE (“NPS”), 
acting through the Regional Director, National Capital Region, and the MARYLAND DEPARTMENT 
OF TRANSPORTATION, STATE HIGHWAY ADMINISTRATION (“SHA” or “Project Sponsor”), 
acting through its State Highway Administrator, sets forth the terms by which the Project Sponsor will 
mitigate impacts to and around NPS properties from construction and implementation of the Selected 
Alternative of the I-495 & I-270 Managed Lanes Study (Project).   Throughout this Agreement the NPS 
or SHA may be referred to individually as “a party,” and they may be referred to jointly as “the parties.” 

ARTICLE I – BACKGROUND AND OBJECTIVES  

The Federal Highway Administration (FHWA), as the lead Federal agency and in cooperation with the 
Project Sponsor, prepared a Final Environmental Impact Statement (FEIS) under the National 
Environmental Policy Act (NEPA), a Programmatic Agreement (PA) under Section 106 of the National 
Historic Preservation Act (NHPA), and a Section 4(f) Evaluation (4(f) Evaluation) for the Project.  The 
study area encompasses the 48-mile corridor on I-495 from south of the George Washington Memorial 
Parkway in Fairfax County, Virginia, to west of MD 5 and along I-270 from I-495 to north of I-370, 
including the east and west I-270 spurs, in Montgomery and Prince George’s Counties, Maryland. The 
Selected Alternative, Alternative 9 - Phase 1 South (Exhibit A), includes build improvements within the 
limits of Phase 1 South, totaling approximately 15 miles of proposed improvements. The Phase 1 South 
project area includes I-495 from south of the George Washington Memorial Parkway in Virginia to west 
of MD 187 and along I-270 from I-495 to north of I-370 and on the I-270 east and west spurs. There is 
no action or improvements included at this time on I-495 east of the I-270 east spur to MD 5 (Exhibit A).  

The Project will impact the George Washington Memorial Parkway, the Chesapeake and Ohio Canal 
National Historical Park (C&O Canal NHP), and the Clara Barton Parkway in the manner detailed in the 
FHWA Record of Decision (ROD). The Selected Alternative, as described in the FHWA ROD, would 
require the permanent use of up to 2.7 acres and the temporary use of up to 13.5 acres of George 
Washington Memorial Parkway, C&O Canal NHP, and Clara Barton Parkway properties, with 
documented impacts to natural and cultural resources (Exhibit B).   

The NPS is mandated to and responsible for administering the national park system of the United States. 
The National Park Service preserves unimpaired the natural and cultural resources and values of the 
National Park System for the enjoyment, education, and inspiration of this and future generations. The 
NPS preserves and manages these areas for the benefit and inspiration of all the people of the United 
States.  The George Washington Memorial Parkway, C&O Canal NHP, and Clara Barton Parkway are 
lands owned by the United States and administered by the NPS.   

The George Washington Parkway is a publicly owned park that extends along the Potomac River from 
I-495 to Mount Vernon in Virginia. The George Washington Memorial Parkway is a scenic roadway 
honoring the nation's first president, and it protects and preserves cultural and natural resources along the 
Potomac River below Great Falls to Mount Vernon. Features within George Washington Memorial 
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Parkway include the Potomac Heritage National Scenic Trail and Turkey Run Park conservation area. 
The park boundary of the George Washington Memorial Parkway extends 38.3 miles and comprises 
approximately 7,300 acres including all administrative units and features. The George Washington 
Parkway is also a Historic District that was listed in the National Register of Historic Places (NRHP) on 
June 2, 1995. It is historically significant under Criterion B for its association with the life of George 
Washington and Criterion C for its embodiment of the distinctive characteristics of a parkway. It is home 
to over 100 species of threatened and endangered species.  The George Washington Parkway provides 
direct access to I-495 in both directions in Virginia just south of the American Legion Bridge. 

The C&O Canal NHP encompasses 19,628.10 acres and stretches along the Potomac River from Rock 
Creek at Georgetown in Washington, DC, to Cumberland, Maryland, for 184.5 miles. Construction on 
the Chesapeake and Ohio Canal began in 1828 and concluded in 1850. The C&O Canal NHP became a 
unit of the NPS as a national monument in 1961 and was then established as a national park in 1971. The 
C&O Canal NHP was designated to preserve and interpret the 19th century transportation canal and its 
associated scenic, natural, and cultural resources and to provide opportunities for education and 
appropriate outdoor recreation. It contains more than 1,300 historic structures, including one of the largest 
collections of historic resources across the national park system. The C&O Canal NHP was listed in the 
NRHP on October 15, 1966, prior to becoming a national park. A supplementary listing under the name 
"Chesapeake and Ohio Canal National Historical Park" was added to the NRHP on February 3, 2015. 
The C&O Canal NHP is listed in the NRHP under Criteria A, C, and D. In addition to 455 contributing 
resources previously listed in the NRHP, the supplemental listing added 796 contributing resources 
comprising 106 buildings, 175 sites, 483 structures, and 32 objects. Portions of the C&O Canal NHP are 
located directly under the American Legion Bridge in Maryland. 

The Clara Barton Parkway is an extension of the George Washington Memorial Parkway in Maryland 
and preserves cultural and natural resources where it extends 6.6 miles along the northern shore of the 
Potomac River between the Naval Surface Warfare Center at Carderock and the Chain Bridge in 
Washington, DC. The historic boundary in Maryland comprises 96.2 acres. Though Clara Barton 
Parkway has a separate historic boundary in Maryland, it is part of the larger George Washington 
Memorial Parkway Historic District.  The Clara Barton Parkway provides direct access to I-495 in both 
directions in Maryland just north of the American Legion Bridge. 

The NPS Impact Fund Account was established by a July 10, 2015 Memorandum of Agreement between 
the NPS and the Conservation Fund for the purpose of funding and implementing mitigation projects to 
offset impacts to NPS parklands and resources.  

The parties have agreed to address the impacts of the Project on NPS lands through the implementation 
of a broad package of mitigation measures, identified during the planning process to ensure compliance 
with various Federal laws, regulations, and policies, including NEPA, the Section 4(f) evaluation process, 
and the NHPA Section 106 consultation process.  Those measures include items listed in Exhibit C, and 
Section 106 mitigation measures identified in the PA (Exhibit D), including the clarifications included in 
article III(A).  

The Project Sponsor’s obligation to fund the mitigation activities is contingent upon:   

1. Issuance of the FHWA ROD, identifying the Selected Alternative as outlined in the FEIS to 
proceed to construction and the completion of the NEPA, NHPA, and Section 4(f) processes;     

2. Issuance of the NPS ROD, which authorizes the use of NPS property as further described therein;   
3. Identification of required real property transactions and/or land use authorizations consistent 

with applicable authorities allowing for the above-described use of NPS-administered land and 
execution of any agreement(s) needed to implement such transactions and/or authorizations; and    

4. Advancement of the final design of the Selected Alternative and steps to initiate construction, 
including the Project Sponsor identifying the necessary funding to deliver the Project, and 
entering into relevant design and construction contracts for the Project. If or when potential 
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impacts are reduced or avoided as a result of the design process and after discussion and 
agreement between the parties, the relevant mitigation items and commitments in Article III and 
Exhibit D of this Agreement will be reduced in proportion to the reduced impact or no longer 
implemented if the impact is avoided completely. 

ARTICLE II – AUTHORITY   

A. For NPS:   

54 U.S.C. 100101, et seq. – The NPS Organic Act directs the Secretary of Interior to promote and 
regulate National Park System lands by such means and measures as to conform to the fundamental 
purpose of such lands, namely conservation of the scenery and natural and historic objects and 
wildlife therein, and to provide for the enjoyment of these resources in a manner and by such means 
that will leave them unimpaired for the enjoyment of future generations.   

B. For Project Sponsor:    

Annotated Maryland Transportation Code § 8-201 et seq. – The SHA has authority to determine 
and change from time to time the location, construction, geometrics, design, and maintenance of the 
State highway system and is authorized under § 8-204(d) to enter into this Agreement with the NPS 
and to assume the duties, responsibilities, and obligations set forth in this Agreement consistent with 
the appropriations requirements referenced in Article X(C) of this Agreement. 

ARTICLE III – STATEMENT OF WORK   

A. Compensatory Mitigation Items   

The Project Sponsor shall provide a total of $7,410,365 for the NPS Impact Fund Account. The 
Project Sponsor shall convey the $7,410,365 to the NPS Impact Fund Account incrementally as 
detailed in Article IV. The funds will be used to fund the compensatory mitigation projects specified 
herein in the amounts specified below to minimize or offset the unavoidable impacts of the Project 
on natural and cultural resources within the George Washington Memorial Parkway, C&O Canal 
NHP, and Clara Barton Parkway. The funds will be paid into the NPS Impact Fund Account and will 
be administered pursuant to the terms of that Memorandum of Agreement; however, in no event shall 
the administration of such funds or performance of said mitigation projects result in any delay or 
material disturbance to Project Sponsor’s design and construction activities provided that the terms 
of this Agreement, conditions of the Special Use Permit, stipulations identified in the respective 
NEPA, and planning documents are being met.  

The Project Sponsor shall provide the mitigation items and commitments as listed in Exhibit C to 
include the following compensatory mitigation items which include changes and clarification from 
what is listed:  

1. $4,000,000 C&O Canal NHP Condition Assessment and Repairs (Mitigation Item #13): 
SHA will complete a pre-construction condition assessment and develop preliminary designs 
with Class C cost estimates for the repair and rehabilitation of the historic locks and bypass 
flumes within the Seven Locks area of the C&O Canal NHP, between Locks 8 and 14.  Guidance 
on requirements for a Class C cost estimate are located at the following:  
https://www.nps.gov/dscw/definitionsdc_c.htm. Copies of the assessment will be provided to the 
NPS and to the Maryland State Historic Preservation Officer (MD SHPO).  SHA will provide 
funds to the NPS Impact Fund Account and the NPS will coordinate repair and rehabilitation 
activities in concert with the Conservation Fund.  SHA will contribute $4 million towards the 
scope and repairs identified in the assessment.  The SHA will provide the NPS with a draft 
rehabilitation plan to a level required to develop Class C cost estimates for review and comment.  
The NPS will implement the Project including completing any design needed above what was 
required for the Class C Cost Estimate and preparing construction plans. 

https://www.nps.gov/dscw/definitionsdc_c.htm


4 

 
2. $2,350,000 C&O Canal NHP Infrastructure Repairs (Mitigation Item #17): SHA will 

contribute an amount equal to the fair market value (valued at $2,350,000.00) of the James Audia 
property toward the scope and repairs identified in the Class C cost estimate for the repair and 
rehabilitation of the historic locks and bypass flumes with the Seven Locks area of the  C&O 
Canal NHP, between Locks 8 and 14.  SHA will provide funds to the NPS Impact Fund Account 
and the NPS will coordinate repair and rehabilitation activities in concert with the Conservation 
Fund.   
  

3. $250,000 Clara Barton Parkway Cultural Landscape Report. SHA will provide funds to the 
NPS Impact Fund Account and the NPS will coordinate the preparation of a Cultural Landscape 
Report for the Clara Barton Parkway. 
 

4. $60,000 George Washington Memorial Parkway Climate Action Plan (Mitigation Item 
#19). SHA shall provide funds for the preparation of a Climate Action Plan by the NPS for the 
George Washington Memorial Parkway. 

 
5. $750,365 Tree Replacement. (Mitigation Item # 9): SHA will provide funds for tree impacts, 

based on inch-for-inch replacement of DBH impacted. 

ARTICLE IV – DISBURSEMENT OF FUNDS   

The total amount of funds provided by the Project Sponsor for compensatory mitigation will not exceed 
the sum of $7,410,365 and shall be used solely for the projects set forth in Article III(A) of this 
Agreement.  The funds shall be distributed incrementally when the Project Sponsor submits application 
for the NPS Special Use Permits and the NPS determines that the applications are complete for this 
Project and will be subject to any applicable Maryland appropriations requirements referenced in Article 
X(C) of this Agreement.  

 

1. A total of $750,365 will be distributed to the NPS Impact Fund Account when the NPS receives 
and determines is complete the Special Use Permit Application for early work activities at the 
George Washington Memorial Parkway and Clara Barton Parkway, funding item 5 in Article 
III.A. 

2. A total of $310,000 will be distributed to the NPS Impact Fund Account when the NPS receives 
and determines is complete the amended Special Use Permit Application for final construction 
activities at the George Washington Memorial Parkway and Clara Barton Parkway, funding items 
3 and 4 in Article III.A 
 

3. A total of $2,350,000 will be distributed to the NPS Impact Fund Account when the NPS receives and 
determines is complete the Special Use Permit Application for early work activities at the C&O Canal 
National Historic Park, funding item 2 in Article III.A. 
 

4. A total of $4,000,000 will be distributed to the NPS Impact Fund Account when NPS receives 
and determines is complete the amended Special Use Permit Application for final construction 
activities at the C&O National Historic Park, funding item 1 in Article III.A. 
 

Subject to Article V of this Agreement, the Project Sponsor or its designee shall transmit funds to the 
Conservation Fund separately for each mitigation item that NPS or its designee is responsible for 
implementing in accordance with Article V of this Agreement.  All unused funds shall be returned to the 
Project Sponsors if it is determined by mutual agreement of the parties that they are no longer required 
for the intended purposes outlined in this Agreement.  
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 For Instructions to wire account, please contact: 

Ms. Monica Garrison 
Vice President for Finance 
The Conservation Fund  
1655 N. Fort Myer Dr., Suite 1300  
Arlington, VA 22209  
Telephone: (703) 525-6300 
Email: mgarrison@conservationfund.org 

 

ARTICLE V – ESTIMATE AND SCHEDULE FOR EXPENDITURE OF FUNDS   

The NPS, working with The Conservation Fund, will use commercially reasonable best efforts to 
expend the funds in accordance with this Agreement. Upon receipt of funds by The Conservation Fund, 
a schedule for expenditure of funds will be developed for each project that will include targets for 
obligation, completion of planning and design, and implementation.   

NPS shall submit a final schedule for all NPS-implemented projects referenced in this Agreement to 
Project Sponsor and ensure coordination of NPS deliverables with the Project’s design and construction 
schedules. All documentation of completed projects will be submitted by NPS to the Project Sponsor in 
electronic form.    

 

ARTICLE VI – REPORTING   
The NPS will prepare an annual financial review and narrative status report that will be submitted to the 
Project Sponsor by June 30 of each calendar year, beginning the first year in which funds are deposited 
in the NPS Impact Fund Account.  The report shall provide detailed status on the budget and the percent 
completion of the project. 

 

ARTICLE VII – TERM OF AGREEMENT   

This Agreement is effective as of the date of the last signature and will expire upon the final completion 
of all mitigation projects defined in Article III of this agreement.    

 

ARTICLE VIII – MODIFICATION AND TERMINATION   

A. This Agreement may be modified only by a written instrument executed by the parties.   

B. Either party may terminate this Agreement prior to the issuance of a NPS Special Use Permit by 
providing the other party with thirty (30) days advance written notice (hereinafter the 
“Terminating Party”).  The parties will meet promptly and seek to resolve any disputes and 
discuss methods to avoid such termination.  Prior to termination, the parties shall enter into a 
non-binding dispute resolution process to resolve any disputes. If this agreement is terminated 
before mitigation activities initiated by either party as described in Article III have begun, the 
Terminating Party shall reimburse or make whole the other party. 

ARTICLE IX – KEY OFFICIALS   

A. Key officials are essential to ensure maximum coordination and communication between the 
parties and the work being performed. They are:   
 
 
 



6 

1. NPS:    
Charles Cuvelier   
Superintendent   
George Washington Memorial Parkway   
700 George Washington Memorial Parkway  
McLean, Virginia 22101   
Phone: (703) 289-2511   
Email: charles_cuvelier@nps.gov  
 
Tina Cappetta 
Superintendent 
Chesapeake and Ohio Canal National Historical Park 
142 W Potomac Street 
Williamsport, MD 21795 
Phone: (410) 982-9239 
Email:  tina_cappetta@nps.gov  

 
 Tammy Stidham 
 Associate Regional Director 
 Lands and Planning 
 1100 Ohio Drive SW 
 Washington, DC 20242 
 Phone: 202-619-7474 
 Email:tammy_stidham@nps.gov 
 

2. Project Sponsor:   
Jeffrey T. Folden, P.E., DBIA 
Director, I-495 & I-270 Program Office 
Maryland Department of Transportation, State Highway Administration   
707 N. Calvert Street, Mail Stop M-LL1 
Baltimore, Maryland 21202   
Phone: (410) 637-3321   
Email: jfolden1@mdot.maryland.gov 

 
B. Communications: The Project Sponsor will address any communication regarding this 

Agreement to the NPS key officials.  The NPS will address any communication regarding this 
Agreement to the Project Sponsor key official.   
 

C. Changes in Key Officials: To the extent practicable, neither the NPS nor the Project Sponsor 
may make any permanent change in a key official without written notice to the other party 
reasonably in advance of the proposed change. The notice will include a justification with 
sufficient detail to permit evaluation of the impact of such a change on this Agreement. Any 
permanent change in the office or title of the key officials will be made only by modification to 
this Agreement; however, the employee or officer holding the title may change from time to time 
upon written, advance notice to the extent reasonably practicable. 

 
ARTICLE X – GENERAL PROVISIONS   
 

A. Non-Discrimination: All activities pursuant to or in association with this Agreement shall 
be conducted without discrimination on grounds of race, color, sexual orientation, national 
origin, disabilities, religion, age, sex, or any otherwise unlawful use of characteristics as well as 
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in compliance with the requirements of any applicable federal and state laws, regulations, or 
policies prohibiting such discrimination.  This shall include but is not limited to the requirements 
of Executive Order 11246; Title VI of the Civil Rights Act of 1964, as amended, (78 Stat. 252, 
42 U.S.C. 2000d et seq.); Title V, Section 504 of the Rehabilitation Act of 1975, as amended, 
(87 Stat. 394, 29 U.S.C. 794); the Age Discrimination Act of 1975 (89 Stat. 728, 42 U.S.C. 6101 
et seq.). 
 

B. NPS Appropriations: Pursuant to 31 U.S.C. § 1341, nothing contained in this Agreement shall 
be construed to obligate NPS, the Project Sponsor, or the United States of America to any current 
or future expenditure of funds in advance of the availability of appropriations from Congress or 
state legislature and their administrative allocation for the purposes of this Agreement.  

  
C. SHA Appropriations: All payments hereunder by SHA to NPS are subject to the budgetary 

and appropriation requirements of Section 3-216(d)(2) of the Transportation Article of the 
Annotated Code of Maryland. The NPS acknowledges and agrees that funding under this 
Agreement is expressly dependent upon the availability to SHA of funds appropriated by the 
General Assembly and that, except as otherwise provided for herein, SHA shall not be held liable 
for any breach of this Agreement due to the absence of an appropriation. SHA shall use its best 
efforts to include in the annual Consolidated Transportation Program the amounts agreed to in 
this Agreement.   

 
D. Member of Congress: Pursuant to 41 U.S.C. § 22, no Member of Congress shall be admitted to 

any share or part of any contract or agreement made, entered into, or adopted by or on behalf of 
the United States, or to any benefit to arise thereupon.    

 
E. Lobbying Prohibition: Pursuant to 18 U.S.C. §1913, no part of the money appropriated by any 

enactment of Congress shall, in the absence of express authorization by Congress, be used 
directly or indirectly to pay for any personal service, advertisement, telegram, telephone, letter, 
printed or written matter, or other device, intended or designed to influence in any manner a 
Member of Congress, a jurisdiction, or an official of any government, to favor, adopt, or oppose,  
by vote or otherwise, any legislation, law, ratification, policy, or appropriation, whether before 
or after the introduction of any bill, measure, or resolution proposing such legislation, law, 
ratification, policy, or appropriation; but this shall not prevent officers or employees of the 
United States or of its departments or agencies from communicating to any such Members or 
official, at his request, or to Congress or such official, through the proper official channels, 
requests for legislation, law, ratification, policy, or appropriations which they deem necessary 
for the efficient conduct of the public business, or from making any communication whose 
prohibition by this Article might, in the opinion of the Attorney General, violate the Constitution 
or interfere with the conduct of foreign policy, counterintelligence, intelligence, or national 
security activities.  Violations of this Article shall constitute violations of Section 1352(a) of 
Title 31.   
 

F. Third Parties Not to Benefit: This Agreement does not grant rights or benefits of any nature to 
any third party.   

 
G. Assignment, Binding Effect:  Neither party may assign any of its rights or obligations under 

this Agreement without the prior written consent of the other party.  Consent will not be 
unreasonably withheld or delayed.  This Agreement shall be binding upon and inure to the benefit 
of the parties hereto and their respective successors and permitted assigns.  The parties waive the 
defense of lack of consideration.    
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H. Non-exclusive: This Agreement in no way restricts the parties from entering into similar 
agreements, or participating in similar activities or arrangements, with other public or private 
agencies, organizations, or individuals.    
 

I. Compliance with Applicable Laws: This Agreement and performance hereunder is subject to 
all applicable laws, regulations and government policies, whether now in force or hereafter 
enacted or promulgated.  Nothing in this Agreement shall be construed as (i) in any way affecting 
the authority of the NPS to supervise, regulate, and administer its property under applicable laws, 
regulations, and management plans or policies as they may be modified from time-to-time or (ii) 
inconsistent with or contrary to the purpose or intent of any Act of Congress.     

 
J. Disclaimers of Government Endorsement: The Project Sponsor will not publicize or circulate 

materials (such as advertisements, solicitations, brochures, press releases, speeches, pictures, 
movies, articles, manuscripts, or other publications), suggesting, expressly or implicitly, that the 
United States of America, the Department of the Interior, NPS, or any government employee 
endorses any business, brands, goods or services.    

 
K. Public Release of Information: The Project Sponsor must obtain prior written approval through 

the NPS Key Official (or his or her designee) for any public information releases (including 
advertisements, solicitations, brochures, and press releases) related to the Agreement that refer 
to the Department of the Interior, any bureau, park unit, or employee (by name or title), or to this 
Agreement.  The specific text, layout, photographs, etc., of the proposed release must be 
submitted with the request for approval.  The NPS will make a good-faith effort to expeditiously 
respond to such requests. The foregoing shall not apply to any non-substantive or incidental 
reference, including construction updates to the public and sub-contractor procurements issued 
by the Project Sponsor’s contractors and consultants related to this Agreement.   

 
L. Merger: This Agreement, including any attachments hereto, and/or documents incorporated by 

reference herein, contains the sole and entire agreement of the parties.   
 
M. Waiver: Failure to enforce any provision of this Agreement by either party shall not constitute 

waiver of that provision. Waivers must be express and evidenced in writing.   
 
N. Counterparts: This Agreement may be executed in counterparts, each of which shall be deemed 

an original (including copies sent to a party by facsimile transmission) as against the party signing 
such counterpart, but which together shall constitute one and the same instrument.   

 
O. Agency: The Project Sponsor is not an agent or representative of the United States, the 

Department of the Interior, or NPS, nor will the Project Sponsor represent itself as such to third 
parties.   
 

P. Survival: Any and all provisions that, by themselves or their nature, are reasonably expected to 
be performed after the expiration or earlier termination of this Agreement shall survive and be 
enforceable after the expiration or earlier termination of this Agreement.  Any and all liabilities, 
actual or contingent, that have arisen during the term of this Agreement and in connection with 
this Agreement shall survive expiration or termination of this Agreement.   

 
Q. Partial Invalidity: If any provision of this Agreement or the application thereof to any party or 

circumstance shall, to any extent, be held invalid or unenforceable, the remainder of this 
Agreement or the application of such provision to the parties or circumstances other than those 
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to which it is held invalid or unenforceable shall not be affected thereby, and each provision of 
this Agreement shall be valid and be enforced to the fullest extent permitted by law.   

 
R. Captions and Headings: The captions, headings, article numbers, and paragraph numbers and 

letters appearing in this Agreement are inserted only as a matter of convenience and in no way 
shall be construed as defining or limiting the scope or intent of the provisions of this Agreement 
nor in any way affecting this Agreement.   
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IN WITNESS THEREOF, the parties have caused this Agreement to be executed by their duly authorized 
representatives.   

For the Maryland Department of Transportation: 

ATTEST: STATE HIGHWAY ADMINISTRATION 

By:  (SEAL) 
William Pines, P.E. 
Administrator 

APPROVED AS TO FORM AND RECOMMENDED FOR APPROVAL: 

LEGAL SUFFICIENCY 

Assistant Attorney General Jeffrey T. Folden, P.E., DBIA 
Director, I-495 & I-270 Program Office 



11 

For the NATIONAL PARK SERVICE:  

___________________________________ __________________

Kym A. Hall   Date  
Regional Director 
National Capital Region 

KIMBERLY HALL
Digitally signed by KIMBERLY 
HALL
Date: 2024.03.20 16:58:29 
-04'00' 03/20/2024
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Exhibits:   

 

Exhibit A – Map of Project Area  

Exhibit B – Impact Maps   

Exhibit C – FHWA Record of Decision, Appendix A: Compensatory Mitigation Items 

Exhibit D – FHWA Record of Decision, Appendix C: Section 106 Programmatic Agreement   
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EXHIBIT A: Map of Project Area  
Source: I-495 and I-270 Managed Lanes Study Final Environmental Impact Statement   
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EXHIBIT B: Impact Maps – George Washington Memorial Parkway, C&O Canal NHP, and Clara Barton Parkway  

Source: I-495 and I-270 Managed Lanes Study Final Environmental Impact Statement   
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EXHIBIT C: FHWA Record of Decision, Appendix A: Compensatory Mitigation Items 

Source: Federal Highway Administration (FHWA), I-495 and I-270 Managed Lanes Study Final Environmental Impact Statement and Record of Decision, 
Appendix A: Mitigation and Commitments by MDOT SHA and P3 Developer, https://oplanesmd.com/wp-
content/uploads/2022/08/FHWA_ROD_AppA_CommitmentsMitigation_p.pdf.    

 

https://oplanesmd.com/wp-content/uploads/2022/08/FHWA_ROD_AppA_CommitmentsMitigation_p.pdf
https://oplanesmd.com/wp-content/uploads/2022/08/FHWA_ROD_AppA_CommitmentsMitigation_p.pdf
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EXHIBIT D: FHWA Record of Decision, Appendix C: Section 106 Programmatic Agreement   
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PROGRAMMATIC AGREEMENT 

Among the 
FEDERAL HIGHWAY ADMINISTRATION, 

MARYLAND DEPARTMENT OF TRANSPORTATION STATE HIGHWAY 
ADMINISTRATION, 

NATIONAL PARK SERVICE, 
MARYLAND STATE HISTORIC PRESERVATION OFFICER, 

VIRGINIA STATE HISTORIC PRESERVATION OFFICER  
AND 

ADVISORY COUNCIL ON HISTORIC PRESERVATION 
 

Implementing Section 106 of the National Historic Preservation Act for the 
I-495 and I-270 Managed Lanes Study 

Anne Arundel, Frederick, Montgomery and Prince George’s Counties, Maryland, and 
Fairfax County, Virginia 

 
WHEREAS, the U.S. Department of Transportation, Federal Highway Administration (FHWA), 
plans to approve the I-495 and I-270 Managed Lanes Study (MLS), a proposed Public-Private 
Partnership (P3) administered by the Maryland Department of Transportation State Highway 
Administration (MDOT SHA); and  
 
WHEREAS, the MLS Preferred Alternative, “Alternative 9 Phase I South” (Project) consists of 
construction of Priced Managed Lanes along Interstates 495 and 270, beginning in Fairfax County, 
Virginia, and extending north to approximately Interstate 370, and east along the separated 
portions of I-495 (“spurs”) to approximately Maryland Route 187, as described in detail via 
documentation linked in Attachment 4; and 
 
WHEREAS, FHWA has determined that the Project is an undertaking, as defined in 36 C.F.R. 
§800.16(y), and thus is subject to review under Section 106 of the National Historic Preservation 
Act (NHPA), 54 U.S.C. § 306108, and its implementing regulations, 36 C.F.R. Part 800 as 
amended; and 
 
WHEREAS, MDOT SHA, with the approval of FHWA, intends to deliver the Project as a P3 
using the services of a private sector developer or multiple developers who will advance the Project 
and be responsible for design, construction, operation and maintenance, subject to approvals by 
MDOT SHA and/or FHWA; and 
 
WHEREAS, the Project may be implemented in construction phases, yet to be fully defined, and 
although this Programmatic Agreement (PA) reflects evaluation of the entire defined Project, 
certain commitments may require phased implementation; and  
 
WHEREAS, FHWA is the lead agency for purposes of ensuring that the Project complies with 
Section 106 of the NHPA, as amended, and codified in its implementing regulations, 36 C.F.R. 
Part 800, as amended (August 5, 2004); and 
 



I-495 and I-270 Managed Lanes Study Section 106 Programmatic Agreement -- FINAL 
MAY 17, 2022  

WHEREAS, MDOT SHA, on behalf of FHWA, has established and updated the Area of Potential 
Effects (APE) for the project in consultation with the Maryland State Historic Preservation Office 
(MD SHPO) and Virginia State Historic Preservation Office (VA SHPO), encompassing the 
corridor project limits as described above, including areas of direct limits of disturbance, inclusive 
of all project elements with the potential to affect historic properties, such as identified natural 
resource and park mitigation sites, and a sufficient buffer for audible and visual effects where they 
may be likely to occur; a link to the detailed map of the APE is provided in Attachment 4; and  
 
WHEREAS, the National Park Service (NPS) agrees FHWA is the lead federal agency for 
purposes of ensuring that the Project complies with Section 106 of the NHPA, as amended, and 
codified in its implementing regulations, 36 C.F.R. Part 800, as amended (August 5, 2004) and has 
agreed to participate in this PA as an Invited Signatory; and  
 
WHEREAS, federal agencies which, at FHWA’s invitation, designate FHWA as the lead federal 
agency for the Project may use this PA to fulfill their obligations under Section 106 of the NHPA 
according to 36 C.F.R. 800.2(a)(2), without the need for amendment of this PA, provided that 
FHWA follows the requirements of this PA; and  
 
WHEREAS, NPS would authorize permanent use of the affected federal park property for the 
Project through coordination with FHWA for a Highway Deed Easement and would issue a permit 
for temporary use of land under its administration for construction-related activities. NPS intends 
to use this PA to comply with 36 C.F.R. Part 800, 54 U.S.C. § 100902, 36 C.F.R. Part 14; and 
 
WHEREAS, the Project will involve the use of lands managed by the NPS within the Chesapeake 
and Ohio Canal National Historical Park, a unit of the National Park System, and the George 
Washington Memorial Parkway (GWMP), a unit of the National Park System, that includes the 
Clara Barton Parkway; and 
 
WHEREAS, NPS is charged in its administration of the units of the National Park System to meet 
the directives of other laws, regulations, and policies including the NPS Organic Act as codified 
in Title 54 U.S.C. § 100101(a) to “conserve the scenery, natural and historic objects, and wild life 
in the System units and to provide for the enjoyment of the scenery, natural and historic objects, 
and wild life in such a manner and by such means as will leave them unimpaired for the enjoyment 
of future generations”; and 
 
WHEREAS, the GWMP, a unit of the National Park System, with portions located in 
Montgomery County, Maryland; and Fairfax and Arlington Counties and the City of Alexandria 
in Virginia, was established following the authorization of the parkway pursuant to what is known 
as the Capper-Cramton Act, Public Law 71-284, 46 Statute 482 (1930), and came to be 
administered by NPS pursuant to Executive Order 6166 of June 10, 1933. The GWMP is on the 
National Register of Historic Places (NRHP) for its association with twentieth century parkway 
design, engineering, landscape architecture, park planning and conservation, commemoration, and 
an association with George Washington; and 
 
WHEREAS, the Clara Barton Parkway is the portion of the GWMP that runs along the Maryland 
side of the Potomac River and which also became part of the National Park System through the 
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Capper-Cramton Act (originally as the Maryland portion of the GWMP). The Clara Barton 
Parkway, as a portion of the GWMP, is also on the NRHP; and 
 
WHEREAS, the  Chesapeake and  Ohio  Canal  National  Historical  Park, a unit of the National 
Park System, stretches along the Potomac River from Rock Creek at Georgetown in Washington, 
D.C., to Cumberland, Maryland, for 184.5 miles, was established as a national monument in 1961 
and was then established as a national historical park by Congress in 1971, through Public Law 
91-664 for the purpose of preserving and interpreting the 19th century transportation canal and its 
associated scenic, natural, and cultural resources; and providing opportunities for education and 
appropriate outdoor recreation.  The Chesapeake and Ohio Canal National Historical Park is listed 
on the NRHP and contains more than 1,300 historic structures, including one of the largest 
collections of 19th century canal features and buildings in the national park system. The towpath 
and canal cross underneath I-495 at the American Legion Bridge, in Bethesda, Maryland; and 
 
WHEREAS, FHWA has elected to phase the identification, evaluation, and effects assessment of 
certain portions of the APE and historic properties where unavailability of access or design 
information precluded such identification, evaluation and assessment, as provided in 36 C.F.R. 
800.4(b)(2), and 36 C.F.R. 800.5(a)(3); and  
 
WHEREAS, FHWA will ensure additional identification, evaluation, and assessment is 
completed in a timely manner prior to final design and construction, to allow for meaningful 
consultation and practical opportunities to avoid, minimize, or mitigate for any potential adverse 
effects to historic properties; and 
 
WHEREAS, FHWA has initiated consultation pursuant to 36 C.F.R. 800.3(c) with the MD SHPO 
by letter on April 12, 2018 and the VA SHPO by letter on May 14, 2019, and the term “SHPO” is 
used to refer to both state offices when one is not specified; MDOT SHA on behalf of FHWA will 
continue to consult with the appropriate SHPO and consulting parties under the terms of this PA 
in order to identify historic properties, assess the effects of the Project on historic properties, and, 
if necessary, resolve adverse effects to historic properties; and  
 
WHEREAS, FHWA, pursuant to 36 C.F.R. 800.6(a)(1)(i)(C), on March 26, 2018, initiated 
Section 106 consultation with the Advisory Council on Historic Preservation (ACHP), and the 
ACHP has chosen to participate in the consultation pursuant to 36 C.F.R. 800.6(a)(1)(iii); and 
 
WHEREAS, FHWA, pursuant to 36 C.F.R. § 800.10(c), invited the Secretary of the Interior 
(Secretary) to participate in consultation by letter dated March 16, 2020, as the Project includes 
National Historic Landmarks (NHL) within the APE, and the National Park Service, National 
Capital Area NHL Program (NPS-NHL) has represented the Secretary concerning the NHLs 
within the Project throughout consultation and will continue to participate in future consultations 
involving the NHLs, and 
 
WHEREAS, FHWA, ACHP, MDOT SHA, and the MD SHPO, under the Amended 
Programmatic Agreement Among the Federal Highway Administration, the Maryland Department 
of Transportation State Highway Administration, the Advisory Council on Historic Preservation, 
the Maryland State Historic Preservation Officer, Implementing Section 106 of the National 
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Historic Preservation Act for the Federal-aid Highway Program in Maryland (“Statewide PA”, 
linked in Attachment 4), have agreed to delegate certain authorities relating to Section 106 of the 
NHPA to MDOT SHA for Federal-aid Highway Projects in Maryland; and 
 
WHEREAS, MDOT SHA, pursuant to the Statewide PA, employs professionals meeting the 
Secretary of the Interior’s Professional Qualifications Standards (48 Fed. Reg. 44738-39, 
September 29, 1983) with experience and background in the fields of archaeology, architectural 
history and/or history who will oversee implementation of stipulations in this PA; and  
 
WHEREAS, MDOT SHA, on behalf of FHWA, pursuant to 36 C.F.R. 800.4(a)(1), has established 
and updated the APE for the Project in consultation with the MD and VA SHPO, has identified 
historic properties within the APE, and has identified adversely affected properties, as described 
in the Draft Section 106 Technical Report of January 2020 and subsequent documentation (linked 
in Attachment 4); and  
 
WHEREAS, MDOT SHA and FHWA, pursuant to 36 C.F.R 800.2(d) have sought and considered 
the views of the public regarding the Project’s effects on historic properties by providing notice 
and information in following its public involvement procedures under the National Environmental 
Policy Act (NEPA); and  
 
WHEREAS, MDOT SHA, during the course of consultation, has invited the parties listed in 
Attachment 2 to participate in consultation on the Project; and   
 
WHEREAS, the parties listed in Attachment 3, based on their relationship to specific actions as 
specified in this PA, or interest in historic properties affected by the project, have been invited to 
be consulting parties and concur by signing this PA; and  
 
WHEREAS, MDOT SHA and FHWA have initiated consultation with Federally recognized 
Native American tribal nations (Tribes) listed in Attachment 2 and provided the Tribes with 
information about the Project.  MDOT SHA, on behalf of FHWA, has invited the same Tribes to 
be consulting parties, as shown in Attachment 3, and concur by signing this PA; and 
 
WHEREAS, FHWA has invited MDOT SHA and NPS to be invited Signatories to this PA, based 
on their responsibilities for implementation of its terms, and all Signatories, required and invited, 
are referred to as “Signatories” to this document; and. 
 
WHEREAS, FHWA has determined that the Project will have an adverse effect on NRHP-listed 
or eligible properties (“historic properties”) including the George Washington Memorial Parkway 
(Clara Barton Parkway), the Chesapeake and Ohio Canal National Historical Park, the Washington 
Biologists’ Field Club on Plummers Island, Gibson Grove African Methodist Episcopal Zion 
Church, archaeological sites 44FX3922 (Dead Run Ridges Archaeological District), 44FX0374, 
44FX0379, 44FX0389, 18MO749 and 18MO751; that additional effects may not be completely 
known; and that FHWA intends to use this PA to comply with 36 C.F.R. Part 800, 54 U.S.C. § 
100902, 36 C.F.R. Part 14 and to govern the implementation of the Project and the resolution of 
adverse effects. 
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NOW, THEREFORE, FHWA, NPS, ACHP, MDOT SHA, MD SHPO, and VA SHPO, 
(hereinafter “Signatories”) agree that the Project will be implemented in accordance with the 
following Stipulations in order to take into account the effect of the Project on historic properties 
and that these Stipulations will govern compliance of the Project with Section 106 of the NHPA 
until this PA expires or is terminated. 
 
Stipulations 

I. Roles and Responsibilities 

A. FHWA is the lead federal agency and is responsible for ensuring the terms of this 
PA are carried out. 

B. MDOT SHA is delegated authority by FHWA under this PA and the Statewide 
PA to continue defined aspects of consultation, Project compliance review, and 
mitigation implementation.  MDOT SHA will be primarily responsible for 
implementation of this PA excepting where otherwise specified.  Additionally: 

1. MDOT SHA will enter into agreements with one or more developers to 
design, build, and operate the Project.  MDOT SHA will ensure the work of the 
developer or developers conforms to the requirements of this PA and may task 
the developer(s) with assistance with certain commitments (such as context-
sensitive design); however, MDOT SHA may not delegate consultation 
obligations or other responsibilities specified in this PA to the developer(s). 
2. MDOT SHA will require the developer(s) to retain professionals meeting 
the Secretary of the Interior’s Professional Qualifications Standards (48 Fed. 
Reg. 44738-39, September 29, 1983) with experience and background in the 
fields of archaeology, architectural history and/or history for the duration of 
design and construction to assist with design commitments, liaise with MDOT 
SHA cultural resources staff and facilitate compliance with this PA. 
3. MDOT SHA, on behalf of FHWA, will consult with the relevant SHPO(s) 
for actions under this PA and 36 C.F.R. 800.   

C. NPS is charged in its administration of the units of the National Park System to 
meet the directives of other laws, regulations, and policies including the NPS Organic 
Act as codified in Title 54 U.S.C. § 100101(a). 

D. SHPO: The Maryland Historical Trust (MD SHPO) has jurisdiction as established 
in the NHPA for historic properties in Maryland.  The Virginia Department of Historic 
Resources (VA SHPO) has jurisdiction as established in the NHPA for historic properties 
in Virginia. The SHPOs will: 

1. Respond to requests from MDOT SHA for concurrence on eligibility 
determinations, effect determinations, and technical documents within a 30-day 
review period unless otherwise specified in this PA, or MDOT SHA specifically 
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provides for an extended review period at the time of submittal. MDOT SHA and 
FHWA may assume concurrence or no objection to determinations and 
submittals if no response is received within 30 days, if no extended timeline is 
specifically established in the review request or if no timeline is specified in 36 
C.F.R. 800. All durations referenced in this PA refer to calendar days. 
2. Provide written comments, share general technical assistance/guidance, 
and make available to MDOT SHA or its designates survey records or other 
documents necessary to fulfill the requirements of this PA. 

E. ACHP will provide policy guidance, provide comment on issues that may arise as 
requested by parties to this PA, and participate in dispute resolution as specified in 
Stipulation XIII. 

F. Consulting Parties/Public  
1. MDOT SHA has consulted with or provided the opportunity to consult to 
the parties listed in Attachment 2 prior to finalizing this PA.  Because the 
Preferred Alternative no longer affects numerous historic properties identified in 
earlier alternatives considered, several parties listed in Attachment 2 no longer 
have a demonstrable interest in historic properties affected by the Project.  
Parties listed in Attachment 3 continue to have a defined relationship to the 
Project and have been invited to concur in this PA. 
2. MDOT SHA will provide all consulting parties in Attachment 3, 
regardless of concurring status, with opportunities to consult on Project changes 
or new elements with the potential to affect historic properties.  MDOT SHA will 
offer other appropriate consulting parties the opportunity to rejoin or newly join 
consultation in the event of new or revised Project elements.  Consulting parties 
may sign this PA as concurring parties at any time after execution of the PA with 
the invitation of MDOT SHA or FHWA. Additional consulting parties may be 
included in Attachment 3 without the need to amend this PA. 
3. Concurrence with the PA by a party does not necessarily indicate that the 
party supports the Project, the Preferred Alternative, or endorses all stipulations 
of this PA, but rather indicates the desire of such parties to acknowledge 
consultation and/or remain involved in implementation of specific terms of this 
PA. 
4. MDOT SHA will provide for notification of the public for substantial 
changes to the Project that would result in an expanded APE or new effects to 
historic properties consistent with 36 CFR 800.8(c)(1)(iv) and procedures under 
NEPA to ensure ongoing opportunities for public input.  As appropriate, this 
process may identify new consulting or concurring parties who may wish to join 
the PA at a later time in response to Project refinement. 
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II. Professional Standards 

A. Guidelines, standards and regulations relevant to this PA and its purposes are 
listed below, and links to these documents are found in Attachment 4.  Additionally, it is 
the intention of the Signatories to interpret this PA to incorporate any subsequent 
standards, revisions of standards, or applicable guidance issued by the Secretary, ACHP, 
or MD SHPO or VA SHPO as then in force during this PA.   

1. 36 C.F.R. Part 800: Protection of Historic Properties, as amended (2004);  
2. Secretary of the Interior's Standards and Guidelines for Archeology and 
Historic Preservation (1983); 
3. Secretary of the Interior’s Professional Qualifications Standards (48 Fed. 
Reg. 44738-39, September 29, 1983) 
4. Standards and Guidelines for Archeological Investigations in Maryland 
(Shaffer and Cole 1994), including Technical Update No. 1 of the Standards and 
Guidelines for Archaeological Investigations in Maryland: Collections and 
Conservation Standards (2018); 
5. Standards and Guidelines for Architectural and Historical Investigations 
in Maryland (Maryland Historical Trust, Revised 2019); 
6. Guidelines for Conducting Historic Resources Survey in Virginia 
(Virginia Department of Historic Resources, revised September 2017) 
7. 36 C.F.R Part 79: Curation of Federally-Owned and Administered 
Archaeological Collections 
8. NPS Museum Handbook, National Park Service, revised 2019 
9. Program Comment for Actions Affecting Post-1945 Concrete Steel 
Bridges (77 FR 68790); 
10.  Exemption Regarding Historic Preservation Review Process for Effects to 
the Interstate Highway System (ACHP Program Comment, 2005) 
11. Section 106 Archaeology Guidance (ACHP, 2009)  
12. Policy Statement Regarding Treatment of Burial Sites, Human Remains 
and Funerary Objects (ACHP February 2007);  
13. National Register of Historic Places Bulletin 15, How to Apply the 
National Register Criteria for Evaluation (National Park Service revised 1997), 
National Register of Historic Places Bulletin 16A, How to Complete the National 
Register Registration Form (National Park Service revised 1997), and other 
National Register Bulletins as applicable 
14. NPS Management Policies – Section 5, Cultural Resource Management 
(2006)  
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15. Secretary of the Interior’s Standards for the Treatment of Historic 
Properties (1995, Revised 2017); and accompanying guidelines for Treatment of 
Historic Properties (1995, Revised 2017) and Cultural Landscapes (1996) 

III. General Project Section 106 Commitments  
A. MDOT SHA will implement mitigation concurrent with construction phasing 
where impacts will occur; in the event that the Project is modified or certain elements 
causing adverse effects are not constructed, MDOT SHA will notify Signatories and 
consulting parties of the change at such time as a final decision is made to remove such 
elements and amend the PA as necessary.   

B. MDOT SHA cultural resources staff who meet Secretary of the Interior’s 
Professional Qualifications Standards will oversee implementation of all mitigation 
commitments and other terms of this PA. 

C. Consultation on Reforestation and other Mitigation Sites 
1. MDOT SHA is obligated to provide reforestation mitigation for the 
Project pursuant to the Maryland Reforestation Law (MD Nat Res Code § 5-
103).  Reforestation must occur within 2 years or 3 growing seasons of 
completion of construction. MDOT SHA is also coordinating with the NPS to 
identify reforestation sites to account for impacted NPS-managed lands.  The 
locations to be used for reforestation are not yet fully identified.  Reforestation 
activities may take the form of conservation easements or other noninvasive 
activities which would not affect historic properties.  MDOT SHA will not 
consult on easements or conservation actions where no ground disturbance is 
involved.  If areas outside the APE are identified for reforestation where new 
plantings or other activities with the potential to affect historic properties are 
identified, MDOT SHA will consult in accordance with Stipulation IV to add 
such areas to the APE, identify historic properties, and evaluate effects to historic 
properties.  MDOT SHA will avoid adverse effects to historic properties to the 
maximum extent practicable in selecting reforestation planting sites.  If adverse 
effects are unavoidable, MDOT SHA will amend this PA in accordance with 
Stipulation XII to resolve any such adverse effects. 
2. As Project development proceeds, additional and revised mitigation or 
enhancement locations for impacts to resources other than historic properties 
may be identified.  These resources include, but are not limited to wetlands, 
stormwater, and parks.  To account for effects to historic properties at these 
locations, when actions are proposed at such locations that may affect historic 
properties, MDOT SHA will amend the APE and follow the procedure described 
in Stipulation IV below.  

IV. Consultation Regarding Project Development 
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A. Further consultation requirements regarding specific historic properties affected 
by the Project are described in Stipulation V. As project design advances or ancillary 
activities not currently known are identified, MDOT SHA will initiate consultation with 
SHPOs and other consulting parties (as described below) using the following process.   

1. MDOT SHA cultural resources staff will review proposed changes that 
affect project location, design, methods of construction, materials, or limits of 
disturbance (LOD), for potential new effects to historic properties.  Should these 
changes necessitate an expansion of the APE, or if the changes would affect 
known or potential historic properties differently than described in this PA, 
MDOT SHA will consult on behalf of FHWA as described in Stipulation IV.B 
below.   
2. If MDOT SHA, working with the developer(s), finds design or 
construction solutions that avoid or further minimize adverse effects to historic 
properties, MDOT SHA will consult in accordance with the procedures in 
Stipulation IV.B to seek concurrence with any updated determinations of effect, 
and amend this PA in accordance with Stipulation XII. 
3. MDOT SHA, on behalf of FHWA, will consult upon changes to the LOD 
within the existing APE where additional archaeological investigation is 
recommended in the Cultural Resources Technical Report or where such 
recommendations are identified in subsequent consultation documentation, 
including the treatment plans described in Stipulations VI and VII. 
4. MDOT SHA, on behalf of FHWA, will consult as specified elsewhere in 
this PA regarding specific stipulations, including Monitoring of Performance 
(Stipulation VIII). 

B. MDOT SHA, on behalf of FHWA, consistent with the principles described in 36 
C.F.R. §§ 800.3 – 6, will consult with the appropriate SHPO(s), Signatories, concurring 
parties to this PA, Tribes who may ascribe religious and cultural significance to 
properties pursuant to 36 C.F.R. § 800.3(f)(2), local public agencies with jurisdiction and 
other consulting parties identified for this undertaking as appropriate on: 

1. Amendments to the APE, consistent with 36 C.F.R. § 800.16(d), including 
identification and documentation of any new historic properties within the 
amended APE consistent with 36 C.F.R § 800.4(a) and (b).   
2. New or revised determinations of eligibility for historic properties within 
the APE as described above, consistent with 36 C.F.R § 800.4(c). 
3. New or revised assessment of effects to historic properties within the APE 
as described above, consistent with 36 C.F.R § 800.5. 
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4. If MDOT SHA determines there are any new adverse effects to historic 
properties, it will notify FHWA. MDOT SHA and FHWA will consult with the 
SHPO and identified consulting parties to resolve the adverse effects consistent 
with 36 C.F.R § 800.6, including alternatives to avoid, minimize or mitigate such 
adverse effects; MDOT SHA and FHWA will follow the procedures in Appendix 
3 and/or amend this PA as necessary to document such resolution of any new 
adverse effects. 

C. MDOT SHA will consult with the relevant SHPO(s), Signatories, Tribes, and 
appropriate consulting parties on archaeology inventory, archaeological evaluations for 
NRHP eligibility, and effect determinations for archaeological historic properties.  

D. MDOT SHA will provide consultation materials in written or electronic form, and 
follow timelines for comment opportunity as specified in Stipulation I. D.  

V. Property-Specific Commitments  
MDOT SHA will be responsible for ensuring the following mitigation and commitments 
are carried out, under the oversight of FHWA. MDOT SHA will either complete 
mitigation itself or enter into legally binding agreements with partner agencies to ensure 
the following stipulations are fulfilled, subject to the requirements of each stipulation 
below. Mitigation and commitments will be implemented by authorized construction 
phase, unless there is opportunity to provide advanced mitigation that is mutually 
agreeable to all parties, is feasible to advance, and is identified by MDOT SHA as a 
priority. All commitments regarding design-review with consulting parties will be 
conducted in a timely manner prior to final design and construction, to allow for 
meaningful consultation and practical opportunities to influence design to avoid impacts 
or ensure compatibility to the extent practicable with historic properties. Preliminary 
engineering activities to support design of future phases, such as geotechnical studies or 
other similar, minimally invasive activities with limited potential to affect historic 
properties may proceed within the APE prior to construction authorization and will not 
require consultation or advance mitigation.   

A. George Washington Memorial Parkway (including Clara Barton Parkway) 
1. MDOT SHA will continue property-specific Design-Review consultation 
with NPS and SHPOs to ensure a context-sensitive design for new facilities, and, 
through the ongoing design process, minimize, to the extent practicable, impacts 
to character-defining features and resources that contribute to the George 
Washington Memorial Parkway/Clara Barton Parkway as a historic property.  
Key elements for NPS review include the bridge design, trail connections, 
retaining walls, ramp improvements, signage plans and barrier.  MDOT SHA 
will provide NPS and SHPOs a comment opportunity on plans at a draft level of 
design and a second opportunity prior to finalization of design for elements on 
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NPS property or within the APE adjacent to NPS property; for each review there 
will be minimum 30-day review period.  In the event of objections relating to the 
final design from NPS or SHPOs that cannot be resolved, MDOT SHA and 
FHWA will follow Stipulation XIII of this PA.   
2. MDOT SHA will provide NPS funding in an amount not to exceed 
$250,000 for a Cultural Landscape Report (CLR) for Clara Barton Parkway.  The 
CLR will include historical narrative, updated existing conditions and analysis 
and evaluation, and treatment guidelines for management of character-defining 
features. NPS will complete the CLR within five (5) years of receipt of funds 
from MDOT SHA and provide a copy of the completed CLR, along with a 
summary of implementation of any treatment measures in a timely manner 
following their implementation, to MD SHPO and MDOT SHA.   

B. Dead Run Ridges Archaeological District (44FX3922) and individual sites 
44FX0374, 44FX0379 and 44FX0389 

1. In consultation with VA SHPO, NPS, and other appropriate consulting 
parties including consulting Tribes, MDOT SHA will develop and implement 
Phase III data recovery on sites 44FX0374, 44FX0379, 44FX0389 and the Dead 
Run Ridges Archaeological District (44FX3922) as specified in Stipulation VI. 
Technical reporting, as well as interpretive materials suitable for the general 
public will be requirements of this effort. 
2. MDOT SHA will prepare a NRHP nomination form for the Dead Run 
Ridges Archaeological District, no later than 12 months following finalization of 
the report documenting the Phase III data recovery in Stipulation V. B. 1 above, 
basing the nomination on the report findings.  MDOT SHA will provide a copy 
of the draft nomination to NPS staff for review and comment prior to formal 
submission of the draft nomination to VA SHPO.  MDOT SHA will work with 
VA SHPO’s Register Program to develop a final draft nomination for the Dead 
Run Ridges Archaeological District, and VA SHPO’s Register Program will 
process the final draft for listing in the NRHP pursuant to its established policies 
and procedures.  The Department of Historic Resources State Review Board is 
under no obligation to approve the nomination for listing in the NRHP. Should 
the nomination be unsuccessful, or additional information be requested beyond 
the scope of the completed data recovery efforts, MDOT SHA will not be 
required to complete further fieldwork or analysis beyond what is agreed to in 
the treatment plan specified in Stipulation VI, or otherwise pursue nomination of 
the district.   

C. Chesapeake and Ohio Canal National Historical Park 
1. MDOT SHA will continue property-specific Design-Review consultation 
with NPS to ensure a context-sensitive design for new facilities constructed as 
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part of the Project, and, through the ongoing design process, minimize to the 
extent practicable impacts to character-defining features and resources that 
contribute to the Chesapeake and Ohio Canal National Historical Park as a 
historic property. MDOT SHA will provide NPS and MD SHPO a comment 
opportunity on design plans at a draft level of design, and a second opportunity 
prior to finalization of design for elements within the APE on or adjacent to NPS 
property; for each review there will be a minimum 30-day review period.  In the 
event of objections from NPS or MD SHPO that cannot be resolved relating to 
the final design, MDOT SHA and FHWA will follow Stipulation XIII of this PA.   
2. MDOT SHA will locate new bridge piers away from Lock 13 as part of 
the new Clara Barton Parkway Bridge and will avoid placing piers for the new 
structure closer to Lock 13 than the current bridge piers, as shown in the 
Preferred Alternative. 
3. MDOT SHA will protect Lock 13 in place during construction, by limiting 
LOD around the lock structure and providing an appropriate buffer to prevent 
damage.  MDOT SHA will rehabilitate or restore the structure if needed 
following construction, with treatment determined by or in consultation with 
NPS and MD SHPO as described below in Stipulation V.C.4 and VC.5. As part 
of the Archaeological Treatment Plan in Stipulation VI, MDOT SHA will 
include archaeological monitoring or other treatment approaches during 
construction in the area around Lock 13.   
4. MDOT SHA will conduct a condition assessment of lock structures, the 
Canal and the Towpath within the Project LOD prior to construction and provide 
copies of the assessment to MD SHPO and NPS.  MDOT SHA will provide for 
rehabilitation of lock structures, the Canal, and Towpath within the Project LOD 
following completion of substantial construction within the affected area.  
MDOT SHA will provide NPS and MD SHPO with a draft rehabilitation plan for 
review and comment prior to implementing the plan 
5. MDOT SHA will provide for vibration damage monitoring of other 
susceptible historic structures at Chesapeake and Ohio Canal National Historical 
Park within the APE during construction, specifically, Lock 12 and Lock 14. 
Additional vulnerable structures or features (such as masonry walls) to be 
monitored may be identified in consultation with NPS during the preparation and 
review of the condition assessment identified in Stipulation V.C.4.    

a. Should notable acute or incremental damage directly resulting from 
construction means or methods be identified as a result of the vibration 
monitoring, MDOT SHA will follow Section A of the Inadvertent 
Discovery Plan (Attachment 1). 
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b. General wear or degradation of the historic fabric during construction 
that is not attributable to specific construction practices or incidents will 
be remediated by the rehabilitation plan in Stipulation V.C.4. 

D. 18MO749 Archaeological Site (C&O Canal) 
In consultation with MD SHPO, NPS, and other appropriate consulting parties, 
including Tribes, MDOT SHA will develop and implement a Phase III Data 
Recovery as specified in Stipulation VI. Technical reporting, as well as 
interpretive materials suitable for the general public will be requirements of this 
effort. 

E. 18MO751 Archaeological Site (C&O Canal) 
In consultation with MD SHPO, NPS, and other appropriate consulting parties, 
including Tribes, MDOT SHA will develop and implement a Phase III Data 
Recovery as specified in Stipulation VI. Technical reporting, as well as 
interpretive materials suitable for the general public will be requirements of this 
effort. 

F. Washington Biologists’ Field Club on Plummers Island 
1. MDOT SHA will prepare a NRHP nomination for the Washington 
Biologists’ Field Club on Plummers Island.  MDOT SHA will provide a copy of 
the draft nomination to NPS staff and the Washington Biologists’ Field Club 
(WBFC) for review prior to submittal to MD SHPO and address any comments 
prior to formal submission of the nomination. Should the nomination be 
unsuccessful, MDOT SHA will not be required to resubmit the nomination or 
otherwise complete additional studies or research after addressing comments by 
NPS staff. 
2. MDOT SHA will place temporary fencing along the LOD within 
Plummers Island to delimit construction activities. 
3. MDOT SHA will fund or implement a photographic survey documenting 
conditions before, during and after construction is completed adjoining 
Plummers Island, within the APE boundary, and provide the results to WBFC 
and NPS. 
4. MDOT SHA will fund or develop GIS maps to document known current 
and historical study locations and key natural resource features within the APE to 
assist in documenting change over time and provide these files to WBFC and 
NPS. 
5. MDOT SHA will procure a sub-meter accurate GPS unit for WBFC to use 
in long-term monitoring of plant locations, collection sites, and other historical 
research features. 
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6. MDOT SHA, subject to any availability or rights restrictions, will provide 
for digitization and cataloging of historical records related to the WBFC that are 
under the control of WBFC but housed at the Smithsonian Museum of Natural 
History, specifically the collection, “SIA RU102005, Smithsonian Institution, 
Washington Biologists' Field Club, circa 1900-1966 Records” that are not 
currently available in electronic format, and provide the files to WBFC and NPS. 
7. MDOT SHA will provide WBFC historical content, such as a synthesis of 
the digitized materials in Stipulation V.F.6, to incorporate into their website. 
8. MDOT SHA will complete stipulations V.F.1-7., other than those 
requiring longer timeframes (such as photographic survey after construction), 
unless continued consultation should necessitate a longer timeframe, within two 
(2) years of commencement of construction activities on Plummers Island. 

G.  Morningstar Tabernacle No. 88 Moses Hall and Cemetery   
1. As part of context-sensitive design, MDOT SHA will consult with the 
Trustees of the Morningstar Tabernacle No. 88 Moses Hall and Cemetery, 
Friends of Moses Hall, First Agape A.M.E. Zion Church, Cabin John Citizens 
Association, and other consulting parties with a demonstrated interest in the 
cemetery on context-sensitive treatment of noise barrier facing the cemetery; 
MDOT will work with the above-listed consulting parties on a context-sensitive 
treatment of noise barrier facing the cemetery, which may include decorative 
elements appropriate to the historic property and/or such elements as memorial 
plaques or signage. MDOT SHA will provide these consulting parties and MD 
SHPO comment opportunity for Project elements, specifically noise barrier, 
within the APE adjacent to the cemetery at a draft level of design and a second 
opportunity prior to finalization of design; for each review there will be a 
minimum 30-day review period. In the event MD SHPO does not agree with the 
final design, MDOT SHA and FHWA will follow Stipulation XIII of this PA. 
2. MDOT SHA will conduct further studies prior to final design and 
construction adjacent to the cemetery as part of the treatment plan specified in 
Stipulation VII.  Following completion of the studies in the treatment plan, 
MDOT SHA and FHWA will provide the results of the studies to MD SHPO and 
relevant consulting parties and determine project effects to the Morningstar 
Tabernacle No. 88 Moses Hall and Cemetery in consideration of the results of 
the studies and the views of the MD SHPO and relevant consulting parties.  
Should interments be identified outside the identified boundary of the cemetery, 
and no additional project avoidance options are practicable, MDOT SHA and 
FHWA will consult on the likely adverse effect, identify mitigation options, and 
amend this PA as necessary following the procedures in Stipulations IV and XIII 
of this PA. 
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H. Gibson Grove A.M.E. Zion Church 
1. MDOT SHA will provide First Agape A.M.E. Zion Church at Gibson 
Grove and MD SHPO a comment opportunity at a draft level of design and a 
second opportunity prior to finalization of design for Project elements on church 
property or within the APE adjacent to the church property, with a minimum 30-
day review period.  
2. MDOT SHA will improve the stormwater drainage on the church property 
by routing drainage into a new underground culvert to be installed as part of the 
Project. 
3. MDOT SHA will ensure that a parking lot identified in the church’s 
restoration plan is constructed on church property following installation of the 
culvert drainage design. MDOT SHA will work with First Agape A.M.E. Zion 
Church on schedule and timing of the culvert and parking lot work to be 
compatible with ongoing church restoration efforts to the extent practicable.   
4. MDOT SHA will ensure Project noise- or vibration- causing construction 
activities are restricted adjacent to the church during scheduled worship services 
or key events.   
5. MDOT SHA, in coordination with Montgomery County, will install 
sidewalk on the west side of Seven Locks Road to more accessibly connect 
Gibson Grove A.M.E. Zion Church and Morningstar Tabernacle No. 88 Moses 
Hall and Cemetery.   

VI. Archaeological Treatment Plan (ATP) 
MDOT SHA’s goal is to have a comprehensive but flexible ATP that addresses the LOD 
but can be revised and updated in response to Project design advancement. Prior to 
construction within affected areas, MDOT SHA will develop an ATP in consultation with 
SHPOs and appropriate consulting parties.  MDOT SHA will provide for a minimum 30-
day review of the initial draft of the ATP.  MDOT SHA will be responsible for 
implementing the provisions of the ATP.  The ATP will include: 
A. Archaeological monitoring requirements during construction. 
B. Phase I Survey in areas where property access could not be obtained (as identified 
in the 2019 Technical Report, Volume 4, Chapter 5): RS-1; RS-2; S-4, SWM S-4, S-5, 
SWM S-5, S-6, SWM S-6; S-27; SWM S-27, S-8; S-10; S-53, and the vicinity of S-28. 
C. Phase I Survey in the vicinity of two sites, 18MO457 and18MO190, to define site 
boundaries and evaluate NRHP eligibility and potential impacts. 
D. Phase II Evaluation of Sites 18MO191 and 18MO752. 
E. Phase III Data Recovery investigations at 18MO749 and 18MO751 within the 
Chesapeake and Ohio Canal National Historical Park and the Dead Run Ridges 
Archaeological District within the GWMP (44FX3922), and individually eligible sites 
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within the district 44FX0374, 44FX0379 and 44FX0389.  MDOT SHA will prepare a 
draft NRHP Nomination form for the Dead Run Ridges archaeological district based on 
the results of Phase III Data Recovery investigation as described in Stipulation V. B.  
MDOT SHA, in consultation with other parties, will ensure the results of the data 
recovery are documented in technical reporting consistent with the requirements of 
Stipulation II, and will define and produce products or other efforts interpreting the data 
recovery reports to the general public.   
F.   Provisions in the treatment plan required for work on NPS federal property, 
including cataloging and curation to NPS standards of artifacts and associated records, 
permitting under the Archaeological Resources Protection Act and compliance with the 
Native American Graves Protection and Repatriation Act (NAGPRA).   
G. If sites or areas proposed for archaeological treatment in the ATP are avoided by 
revising the Project LOD or other actions, MDOT SHA will document the revision, 
including updating effect determinations and seeking SHPO concurrence where required.  
MDOT SHA will provide such information to appropriate consulting parties and will 
thereby not need to complete treatment or investigation at such locations. 
H. MDOT SHA will ensure required consultation with the appropriate SHPO and 
appropriate consulting parties occurs on eligibility, effects, and treatment for any newly 
identified archaeological historic properties prior to final design and construction in areas 
identified for further archaeological treatment.  Reports or similar deliverables will be 
provided to Signatories and appropriate consulting parties with a minimum 30-day 
review opportunity.   
I. MDOT SHA will consult with SHPO and appropriate consulting parties on the 
ATP and any revisions or modifications to the ATP.  If SHPO concurs with the ATP or 
future revisions, no amendment of this PA is needed to implement or update the ATP.  If 
SHPO does not agree with the ATP or future proposed changes to the ATP, MDOT SHA 
will seek to resolve the disagreement or follow the provisions of Stipulation XIII. 

VII. Cemeteries and Human Remains Treatment Plan 
A.  MDOT SHA acknowledges there is some potential for human remains associated 
with historic properties to be present in at least two areas of the LOD (adjacent to 
Morningstar Tabernacle No. 88 Moses Hall and Cemetery and in the general location of 
the Montgomery County Poor Farm) which are not currently accessible for the types of 
thorough archaeological investigation necessary to definitively identify interments.  
MDOT SHA will work with the developer(s) to minimize LOD to the maximum extent 
practicable in these areas 
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B. The treatment plan will include proposed investigations to identify and evaluate 
potential graves or human remains in specified sensitive areas to the maximum extent 
practicable to ensure avoidance or treatment prior to final design and construction. 
C.  MDOT SHA will consult with SHPO and, where identified, descendants, 
descendant communities and other appropriate consulting parties to fully identify, 
recover, and respectfully treat any human remains identified within LOD that cannot be 
avoided.  
D.  MDOT SHA will consult with SHPO and, where identified, descendants, 
descendant communities and other appropriate consulting parties on archaeological 
monitoring requirements for locations within LOD where potential for human remains is 
likely during construction, including unverified but reported locations of the Ball Family 
Cemetery.   
E. MDOT SHA will seek input from affected consulting parties and concurrence 
from SHPO on the treatment plan prior to its implementation.  MDOT SHA will be 
responsible for implementing the treatment plan.  If SHPO does not agree with the 
treatment plan, MDOT SHA will seek to resolve the disagreement or follow the 
provisions of Stipulation XIII. 
F. Activities on Federal Lands, including NPS-managed property, require adherence 
to NAGPRA.  The treatment plan will include provisions for NAGPRA compliance in the 
event of human remains or funerary objects discovery.   
G. MDOT SHA will ensure that at all times human remains are treated with dignity 
and respect in a manner consistent with ACHP’s policy statement on the Treatment of 
Human Remains, Burial Sites and Funerary Objects. 
H. MDOT SHA will ensure no photographs of human remains or associated funerary 
objects are released to the press or general public.   
I. MDOT SHA will be responsible for all expenses for any removal, treatment and 
relocation/disposition of any human remains or funerary objects impacted by the Project.    
J. MDOT SHA will fully implement all relevant provisions of the treatment plan 
prior to final design and any construction impacts within specified cemetery investigation 
locations.     

VIII. Monitoring of Performance 
A. Specific points for continued consultation are defined in Stipulations IV and V. 
B. MDOT SHA will, for the duration of the Project, provide Signatories and 
consulting parties listed in Attachment 3 with a written progress report twice per calendar 
year describing status of implementation of this PA. 
C. MDOT SHA will provide for a meeting opportunity for Signatories and 
consulting parties listed in Attachment 3 following issuance of each progress report. 
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D. MDOT SHA will convene additional consulting party meetings as necessary or 
when requested by any Signatory; 
E. MDOT SHA may cancel individual meetings if there are no significant issues for 
discussion and no Signatory objects to the cancellation. 

IX. Post-Review Discovery of Human Remains 
MDOT SHA will develop human remains treatment provisions as part of the 
archaeological and cemetery and human remains treatment plans in Stipulations VI and 
VII.  MDOT SHA will follow the attached Inadvertent Discovery Plan (Attachment 1) 
should human remains be identified in any areas or situations not covered by the 
archaeological or cemetery and human remains treatment plans. 

X. Other Post-Review Discoveries 
MDOT SHA will follow the procedures in Attachment 1 of this PA for any inadvertent 
archaeological discoveries or inadvertent effects to historic properties during 
construction. MDOT SHA will provide training for the developer(s) in the Inadvertent 
Discovery Plan requirements.  

XI. Confidentiality 
The Signatories agree to provide by the provisions of Section 304 of the NHPA, and 
other applicable requirements, to withhold information concerning the location, character, 
or ownership of resources where release of such information may endanger the integrity 
of the resource. 

XII. Amendment 
Any Signatory to this PA may request that it be amended, whereupon the Signatories will 
consult in accordance with 36 C.F.R. § 800.14 to consider such an amendment. 
Amendments will be effective upon the date of the last signature from the Signatories. 

XIII. Dispute Resolution 
A. Should any Signatory or consulting party object at any time to the manner in 
which the terms of this PA are implemented, within 30 days of information being 
provided relating to the issue forming the basis of the objection, or within 30 days where 
the objector can otherwise be reasonably assumed to be aware of the issue forming the 
basis of objection, FHWA shall consult with such party to resolve the objection. If 
FHWA determines that such objection cannot be resolved, FHWA will take the following 
steps: 

1. Forward all documentation relevant to the dispute, including FHWA’s 
proposed resolution, to ACHP. ACHP shall provide FHWA with its comment on 
the resolution of the objection within 30 days of receiving adequate 
documentation. Prior to reaching a final decision on the dispute, FHWA shall 
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prepare a written response that takes into account any timely advice or comments 
regarding the dispute from ACHP, Signatories and consulting parties and provide 
them with a copy of this written response. FHWA will then proceed according to 
its final decision.  
2. If ACHP does not provide its advice regarding the dispute within the 30-
day period, FHWA may make a final decision on the dispute and proceed 
accordingly. Prior to reaching such a final decision, FHWA shall prepare a 
written response that takes into account any timely comments regarding the 
dispute from the Signatories and consulting parties to the PA and provide them 
and ACHP with a copy of such written response.  
3. In the case of objections related to NRHP eligibility, any Signatory may 
object in writing within 30 days to an MDOT SHA or FHWA determination of 
eligibility.  If MDOT SHA and FHWA are unwilling to revise the determination 
in response to the objection or other relevant information, FHWA (or MDOT 
SHA on its behalf) will submit the determination to the Keeper of the National 
Register of Historic Places for a determination pursuant to 36 C.F.R. Part 63. 

 

B. Objections from the Public: Should a member of the public object to an action 
taken under this PA, or compliance with the PA, within 30 days of information being 
provided relating to the issue forming the basis of the objection, or within 30 days where 
the objector can otherwise be reasonably assumed to be aware of the issue forming the 
basis of objection, FHWA will ensure that MDOT SHA consults with the objecting party 
to respond to the objection in coordination with FHWA where relevant, provided the 
objection is made in writing to the FHWA or MDOT SHA contacts identified in 
Attachment 5 or any subsequent updates to Attachment 5.  MDOT SHA and FHWA will 
inform other Signatories of the objection and proposed resolution.  Should a Signatory 
disagree with the proposed resolution, the Signatories will follow Stipulation XIII.A. 
C. FHWA’s responsibility to carry out all other actions subject to the terms of this 
PA that are not the subject of the dispute remain unchanged. 

XIV. Termination 
A. Any Signatory to this PA may terminate it by providing 30 days' notice in writing 
to the other Signatories, provided that the Signatories will consult during the period prior 
to termination to seek agreement on amendments or other actions that would avoid 
termination.  
B. If any Signatory to this PA determines that a term will not or cannot be carried 
out, that party shall immediately consult with the other Signatories to attempt to develop 
an amendment per Stipulation XII, above. If within 30 days (or another time period 
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agreed to by all Signatories) an amendment cannot be reached, any signatory may 
terminate the PA upon written notification to the other Signatories.  
C. In the event of termination, FHWA will comply with 36 C.F.R. § 800 for all 
remaining actions, or until a new agreement is reached fulfilling such requirements.   

This PA will continue in full force and effect until 20 years from the date of execution of the PA, 
or such time of final acceptance of the Project and when all terms of this PA have been met, 
should the terms be met prior to the 20-year expiration.  The PA will be invalid if the Project is 
terminated or authorization for the Project is rescinded.  At any time in the six-month period 
prior to its expiration, the Signatories will consult to consider an extension or amendment of the 
PA.  At such time, the Signatories may consider an amendment to extend the PA unmodified for 
an additional specified duration or consult to amend the PA in accordance with Stipulation XII. 
No extension or amendment will be effective until all Signatories have signed the amendment or 
amendment to extend.   
 
In witness thereof, the Signatories to this PA, through their duly authorized representatives, have 
executed this PA on the days and dates set out on the following pages and certify that they have 
read, understood, and agreed to the terms and conditions of this PA as set forth herein. 
 
The effective date of this PA is the date of the last signatory page. 
 
This PA may be executed in counterparts, each of which shall constitute an original, and all of 
which shall constitute one and the same agreement. 
 



6/06/2022
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PROGRAMMATIC AGREEMENT AMONG THE FEDERAL HIGHWAY 

ADMINISTRATION, MARYLAND DEPARTMENT OF TRANSPORTATION STATE 
HIGHWAY ADMINISTRATION, NATIONAL PARK SERVICE, MARYLAND STATE 

HISTORIC PRESERVATION OFFICER, VIRGINIA STATE HISTORIC 
PRESERVATION OFFICER AND ADVISORY COUNCIL ON HISTORIC 

PRESERVATION 
 

IMPLEMENTING SECTION 106 OF THE NATIONAL HISTORIC PRESERVATION 
ACT FOR THE I-495 AND I-270 MANAGED LANES STUDY, ANNE ARUNDEL, 

FREDERICK, MONTGOMERY AND PRINCE GEORGE’S COUNTIES, MARYLAND 
AND FAIRFAX COUNTY, VIRGINIA 

 
May 17, 2022 

 
 
ADVISORY COUNCIL ON HISTORIC PRESERVATION 
 
 
 
         Date 
Reid J. Nelson          
Executive Director (Acting) 
 
 
  

6.14.2022
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PROGRAMMATIC AGREEMENT AMONG THE FEDERAL HIGHWAY 
ADMINISTRATION, MARYLAND DEPARTMENT OF TRANSPORTATION STATE 
HIGHWAY ADMINISTRATION, NATIONAL PARK SERVICE, MARYLAND STATE 

HISTORIC PRESERVATION OFFICER, VIRGINIA STATE HISTORIC 
PRESERVATION OFFICER AND ADVISORY COUNCIL ON HISTORIC 

PRESERVATION 
 

IMPLEMENTING SECTION 106 OF THE NATIONAL HISTORIC PRESERVATION 
ACT FOR THE I-495 AND I-270 MANAGED LANES STUDY, ANNE ARUNDEL, 

FREDERICK, MONTGOMERY AND PRINCE GEORGE’S COUNTIES, MARYLAND 
AND FAIRFAX COUNTY, VIRGINIA 

 
May 17, 2022 

 
Signatory: 
 
MARYLAND STATE HISTORIC PRESERVATION OFFICER 
 
 
 
         Date 
Elizabeth Hughes  
Director          
Maryland Historical Trust 
 
 
  

May 19, 2022 
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PROGRAMMATIC AGREEMENT AMONG THE FEDERAL HIGHWAY 

ADMINISTRATION, MARYLAND DEPARTMENT OF TRANSPORTATION STATE 
HIGHWAY ADMINISTRATION, NATIONAL PARK SERVICE, MARYLAND STATE 

HISTORIC PRESERVATION OFFICER, VIRGINIA STATE HISTORIC 
PRESERVATION OFFICER AND ADVISORY COUNCIL ON HISTORIC 

PRESERVATION 
 

IMPLEMENTING SECTION 106 OF THE NATIONAL HISTORIC PRESERVATION 
ACT FOR THE I-495 AND I-270 MANAGED LANES STUDY, ANNE ARUNDEL, 

FREDERICK, MONTGOMERY AND PRINCE GEORGE’S COUNTIES, MARYLAND 
AND FAIRFAX COUNTY, VIRGINIA 

 
May 17, 2022 

 
Signatory: 
 
MARYLAND STATE HIGHWAY ADMINISTRATION 
 
 
 
         Date 
Tim Smith, P.E.        
Administrator 
 
 
  

05/27/2022
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Attachments 

1. Inadvertent Discovery Plan 
2. All Parties Invited to Consult on the Project 
3. Consulting Parties invited to Concur 
4. Links to Documentation Referenced 
5.  Contact Information for FHWA and MDOT SHA staff responsible for PA 

implementation (to be updated as necessary)
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Attachment 1 
Inadvertent Discovery Plan 

 
A.  Unanticipated Impacts to Architectural Historic Properties: if the Project causes 
unanticipated impacts to any National Register of Historic Places (NRHP) eligible, listed, or 
contributing buildings, sites, structures, or objects of the built environment, the contractor 
must notify the engineer and immediately cease any activity causing ongoing damage until 
consultation occurs.  MDOT SHA shall, in consultation with the appropriate SHPO (VA or 
MD), determine if adverse effects have occurred to the property/properties and develop a 
plan for the protection of the historic property, and minimization or mitigation of impacts.  If 
mitigation is identified, FHWA, MDOT SHA, SHPO, and other Signatories as necessary 
will execute a Memorandum of Agreement or amend this PA to record the identified 
mitigation.  MDOT SHA may hold the developer(s) liable for any or all costs resulting from 
this process following appropriate processes identified in its contract instruments.   

 

B. Unanticipated Damage to Known Archaeological Resources: if unauthorized 
excavation occurs outside the approved limits of disturbance (LOD) or other approved 
boundaries designed to protect archaeological resources or cemeteries and thereby causes 
impacts to known, NRHP-eligible properties, MDOT SHA will ensure any activity causing 
ongoing damage is stopped until consultation occurs.  MDOT SHA will conduct a damage 
assessment consistent with the model used for such assessments under the Archaeological 
Resources Protection Act (https://www.nps.gov/archeology/pubs/techbr/tchBrf20.pdf).  
MDOT SHA will use the results of the assessment in consultation with the relevant SHPO 
to determine if the resource has been adversely affected and determine appropriate 
mitigation.  If the resource is of known or suspected Native American affiliation, FHWA, 
with assistance from MDOT SHA shall consult with federally recognized Indian Tribes 
as appropriate.  If the resource is affiliated with other known descendant groups or 
consulting parties, MDOT SHA will consult with such parties as well.  Should damage 
occur on NPS land, MDOT SHA will consult with the NPS staff and regional 
archaeologist regarding the damage assessment report and any identified mitigation. If 
mitigation is identified, FHWA, MDOT SHA, SHPO, and other Signatories as necessary 
will execute a Memorandum of Agreement or amend this PA to record the identified 
mitigation.  MDOT SHA may hold the developer(s) liable for any or all costs resulting from 
this process following appropriate processes identified in its contract instruments.   

 

https://www.nps.gov/archeology/pubs/techbr/tchBrf20.pdf
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C.  Unanticipated Discovery of Human Remains: Should any burials, interments, or 
human remains (hereafter, “remains”) be encountered during construction, MDOT SHA will 
ensure all applicable construction work in the vicinity of the remains is immediately stopped 
to prevent damage to the remains, or to any additional remains that might be present in the 
vicinity.  A minimum 100-foot buffer around identified remains will be established by 
MDOT SHA free of disturbance, to be adjusted as appropriate for the site conditions.  
Construction may occur outside the buffer unless evidence of additional remains is found.  If 
remains are suspected to be human but not confirmed, MDOT SHA will ensure that such 
confirmation is made by a qualified professional.  Human remains will at all times be treated 
respectfully and access and visibility limited to the site of discovery to authorized personnel 
only.  Within Maryland, pursuant to State of Maryland Criminal Code § 10-402, the State’s 
Attorney must authorize movement or removal of any remains until determined to be 
archaeological.  If the remains are determined to be archaeological, MDOT SHA and the 
relevant SHPO will consult to determine treatment of the remains and any other necessary 
treatment such as work needed to define extent of remains in the most expeditious manner 
feasible.  Within Virginia, human remains and associated funerary objects encountered 
during the course of actions taken as a result of this PA shall be treated in a manner 
consistent with the Virginia Antiquities Act (Code of Virginia 10.1-2305) and its 
implementing regulation (17VAC5-20), adopted by the Virginia Board of Historic 
Resources and published in the Virginia Register on July 15, 1991. 
 If the remains are determined archaeological and suspected to be of Native 
American origin, MDOT SHA, in coordination with FHWA, shall provide notification to 
tribal governments in accordance with any expressed tribal consultation preferences within 
24 hours or as soon as practicable.  MDOT SHA and/or FHWA will consult with affected 
federally recognized Indian Tribes, the Maryland Commission on Indian Affairs and 
appropriate Maryland Indian groups as appropriate regarding treatment of the remains.  
MDOT SHA will accommodate tribal cultural preferences to the extent practicable during 
such an event.  If remains can be associated with other known descendant communities or 
organizations, including the cemetery-affiliated consulting or concurring parties to this PA, 
such parties shall also be consulted. 
 If the human remains are likely to be of Native American origin and are located on 
lands controlled or owned by the U.S. Government, including National Park Service 
Property within the APE, the Federal land managing agency will assume responsibility for 
compliance with the Native American Graves Protection and Repatriation Act (NAGPRA; 
25 USC 3001), with MDOT SHA assistance. 
 In consultation with the relevant SHPO, Federally Recognized Indian Tribes, and 
FHWA as appropriate, and other identified descendant/affiliated consulting parties, the 
MDOT SHA shall develop a plan for the treatment or disposition of the remains or follow 
provisions of an existing treatment plan developed per this PA. MDOT SHA shall 
implement the provisions of the agreed treatment plan. 
 Should the remains be associated with, or constitute an intact archaeological 
resource, provision D below is also applicable.    
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D. Unanticipated Discovery of Archaeological Resources: If previously unidentified 
archaeological features, artifacts, or other materials (hereafter, “resource”) are discovered 
during construction, all ground-disturbing work in the vicinity of the resource shall be 
temporarily suspended or modified to prevent further damage to the resource, and MDOT 
SHA will provide a reasonable buffer where ground disturbance is prohibited to cover the 
extent of the resource that may not be exposed.   

The MDOT SHA archaeologist shall perform a preliminary inspection to identify 
the resource and evaluate its likelihood of NRHP eligibility.  Following this inspection, 
construction may resume in the vicinity of but outside the boundary of the archaeological 
resource as defined by the MDOT SHA archaeologist. If the resource is potentially 
eligible for the NRHP, MDOT SHA will consult with the relevant SHPO on an eligibility 
determination and, if determined eligible for the NRHP, every effort shall be made to 
minimize impacts through redesign or modification of construction methods. If the 
resource is of known or suspected Native American affiliation, FHWA, with assistance 
from MDOT SHA shall consult with federally recognized Indian Tribes as appropriate.  
If the resource can be reasonably identified with other descendant or affiliated 
communities, MDOT SHA shall also attempt to consult with such parties. 

In consultation with the relevant SHPO, MDOT SHA shall develop a plan for the 
treatment of any resource determined eligible.  MDOT SHA shall describe actions 
proposed to avoid, minimize, or mitigate adverse effects, and request SHPO, tribal, and 
any other consulting party comments within 5 working days, unless there is a life or 
safety hazard requiring immediate interim action. MDOT SHA will disclose any interim 
action affecting the eligible resource taken in the event of a life or safety hazard.  MDOT 
SHA, at its discretion, may establish a longer comment period if practicable in 
consideration of potential safety, cost, public travel disruption, and other factors.  
MDOT SHA shall then implement the provisions of the agreed-upon plan and/or amend 
this PA to document the resolution, should the resource be determined eligible and should 
the Project adversely affect the resource.  
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Attachment 2 
All Parties Invited to Consult on the Project 

 
Federally Recognized Tribal Nations 
• Absentee-Shawnee Tribe of Oklahoma 
• Delaware Nation 
• Delaware Tribe of Indians 
• Chickahominy Indian Tribe 
• Chickahominy Indians Eastern Division 
• Eastern Shawnee Tribe of Oklahoma 
• Monacan Indian Nation 
• Nansemond Indian Tribe 
• Oneida Indian Nation 
• Onondaga Nation 
• Pamunkey Indian Tribe 
• Rappahannock Tribe, Inc. 
• Saint Regis Mohawk Tribe 
• Seneca-Cayuga Nation 
• Shawnee Tribe 
• Tuscarora Nation 
• Upper Mattaponi Indian Tribe 
 
State Recognized and Other Tribes 
• Piscataway Conoy Tribe of Maryland (PCT) 
• PCT - Cedarville Band of Piscataway 
• PCT - Choptico Band of Piscataway 
• Piscataway Indian Nation 
 
Federal Agencies 
• Department of Defense 
• General Services Administration 
• Federal Railroad Administration 
• Federal Transit Administration 
• National Capital Planning Commission 
• National Institute of Standards and Technology 
• National Park Service 
• U.S. Army Corps of Engineers 
• U.S. Department of Agriculture 
• U.S. Postal Service 
 
State Agencies and Organizations 
• Maryland Commission on Indian Affairs 
• MDOT Maryland Transit Administration 
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• MDOT Maryland Transportation Authority 
• Maryland Historical Trust 
• Preservation Maryland 
• Virginia Department of Historic Resources 
• Virginia Department of Transportation 
• Washington Metropolitan Area Transit Authority 
  
 
County Agencies and Organizations 
 
• Charles County Department of Planning 
• Frederick County 
• Frederick County Preservation Trust 
• Maryland Milestones/Anacostia Trails Heritage Area, Inc. 
• Montgomery County Department of Correction and Rehabilitation 
• Montgomery County Department of General Services 
• Montgomery County Department of Transportation 
• Montgomery County Heritage Area, Heritage Tourism Alliance of Montgomery 

County 
• Maryland Milestones 
• Maryland-National Capital Parks and Planning Commission – Montgomery County 

Planning – Historic Preservation 
• Maryland-National Capital Parks and Planning Commission – Montgomery Parks 
• Maryland-National Capital Parks and Planning Commission – Prince George's 

County Planning – Historic Preservation 
• Maryland-National Capital Parks and Planning Commission – Prince George’s 

County Department of Parks and Recreation 
• Montgomery Preservation, Inc. 
• Prince George's County Historic Preservation Commission 
• Prince George's County Historical and Cultural Trust 
• Prince George's Heritage, Inc. 
 
Municipal and Other Organizations 
• Cabin John Citizens Association 
• Canoe Cruisers Association  
• C&O Canal Association 
• C&O Canal Trust 
• Carderock Springs Citizens’ Association 
• City of Gaithersburg 
• City of College Park 
• City of Glenarden 
• City of Greenbelt 
• City of Rockville 
• First Agape A.M.E. Zion Church at Gibson Grove 
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• Frederick County Landmarks Foundation  
• Heart of the Civil War Heritage Area 
• Indian Spring Community Association  
• National Park Seminary Master Association  
• National Trust for Historic Preservation  
• Peerless Rockville 
• Rock Creek Conservancy 
• Save Our Seminary at Forest Glen 
• Sierra Club Maryland Chapter 
• Silver Spring YMCA 
• Trustees of Morningstar Tabernacle No. 88, Inc. (Friends of Moses Hall) 
• Washington Biologists’ Field Club 
• Village of North Chevy Chase 
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Attachment 3 
Consulting Parties Invited to Concur 

 
Federally Recognized Tribes 
• Absentee-Shawnee Tribe of Oklahoma 
• Delaware Nation 
• Delaware Tribe of Indians 
• Chickahominy Indian Tribe 
• Chickahominy Indians Eastern Division 
• Eastern Shawnee Tribe of Oklahoma 
• Monacan Indian Nation 
• Nansemond Indian Tribe 
• Oneida Indian Nation 
• Onondaga Nation 
• Pamunkey Indian Tribe 
• Rappahannock Tribe, Inc. 
• Saint Regis Mohawk Tribe 
• Seneca-Cayuga Nation 
• Shawnee Tribe 
• Tuscarora Nation 
• Upper Mattaponi Indian Tribe 
 
State Recognized and Other Tribes 
• Piscataway Conoy Tribe of Maryland (PCT) 
• PCT - Cedarville Band of Piscataway 
• PCT - Choptico Band of Piscataway 
• Piscataway Indian Nation 
 
Federal Agencies 
 
• Department of Defense 
• Federal Railroad Administration 
• Federal Transit Administration 
• National Capital Planning Commission 
• National Institute of Standards and Technology 
• U.S. Army Corps of Engineers 
• U.S. Department of Agriculture 
 
State Agencies 
• Maryland Commission on Indian Affairs 
• Maryland Department of Transportation – Maryland Transit Administration  
• Maryland Transportation Authority  
• Virginia Department of Transportation 
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Local and Other Agencies and Groups 
• Cabin John Citizens Association 
• Canoe Cruisers Association 
• Carderock Springs Citizens Association  
• City of Gaithersburg  
• City of Rockville 
• C&O Canal Association 
• C&O Canal Trust 
• First Agape A.M.E. Zion Church at Gibson Grove 
• Maryland Milestones 
• Maryland-National Capital Park and Planning Commission 
• Montgomery County Heritage Area 
• Montgomery Preservation, Inc. 
• National Institute for Standards and Technology 
• National Trust for Historic Preservation 
• Peerless Rockville 
• Preservation Maryland 
• Trustees of Morningstar Tabernacle No. 88, Incorporated (Friends of Moses Hall) 
• Virginia Department of Transportation 
• Washington Biologists’ Field Club 
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Attachment 4 
Links to Documentation Referenced In the I-495 & I-270 Managed Lanes 

Study PA 

Federal Codes and Regulations 
 
16 U.S.C. 470aa-470mm 
Archaeological Resources Protection Act (ARPA)  
https://uscode.house.gov/view.xhtml?path=/prelim@title16/chapter1B&edition=prelim 
 
25 U.S.C. Ch. 32 § 3001 
Native American Graves Protection and Repatriation Act (NAGPRA)  
https://uscode.house.gov/view.xhtml?path=/prelim@title25/chapter32&edition=prelim 
 
36 C.F.R. Part 14 and 54 U.S.C. § 100902 
Rights-of-Way 
https://www.ecfr.gov/current/title-36/chapter-I/part-14 
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title54-
section100902&num=0&edition=prelim 
 
36 C.F.R. Part 63 
Dispute Resolution of Determinations of Eligibility for Inclusion in the NRHP  
https://www.ecfr.gov/current/title-36/chapter-I/part-63 
 
36 C.F.R. Part 79 
Curation of Federally Owned and Administered Archaeological Collections 
https://www.ecfr.gov/current/title-36/chapter-I/part-79 
 
36 C.F.R. Part 800 
Implementing Regulations of Section 106 of the National Historic Preservation Act 
https://www.ecfr.gov/current/title-36/chapter-VIII/part-800?toc=1 
 
40 C.F.R. 1506.6(a) 
Public involvement – National Environmental Policy Act 
https://www.ecfr.gov/current/title-40/chapter-V/subchapter-A/part-1506#1506.6 
 
54 U.S.C.  
• National Park Service and Related Programs 

§ 100101(a) Promotion and Regulation of the National Park Service (NPS Organic Act)  
o https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title54-

section100101&num=0&edition=prelim 
• National Historic Preservation Act 

§ 306108 Effect of Undertaking on Historic Property  

https://uscode.house.gov/view.xhtml?path=/prelim@title16/chapter1B&edition=prelim
https://uscode.house.gov/view.xhtml?path=/prelim@title25/chapter32&edition=prelim
https://www.ecfr.gov/current/title-36/chapter-I/part-14
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title54-section100902&num=0&edition=prelim
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title54-section100902&num=0&edition=prelim
https://www.ecfr.gov/current/title-36/chapter-I/part-63
https://www.ecfr.gov/current/title-36/chapter-I/part-79
https://www.ecfr.gov/current/title-36/chapter-VIII/part-800?toc=1
https://www.ecfr.gov/current/title-40/chapter-V/subchapter-A/part-1506#1506.6
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title54-section100101&num=0&edition=prelim
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title54-section100101&num=0&edition=prelim
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o https://uscode.house.gov/view.xhtml?req=(title:54%20section:306108%20edition:pre
lim) 

§ 307103 Access to Information (Section 304)  
o https://www.achp.gov/digital-library-section-106-landing/frequently-asked-questions-

protecting-sensitive-information 
 
Public Law 71-284, 46 Statute 482 (1930); Executive Order 6166 of June 10, 1933 
Capper-Cramton Act and Administration by the National Park Service  
https://www.ncpc.gov/about/authorities/cca/ 
https://www.nps.gov/parkhistory/online_books/anps/anps_3b.htm 
 
State Codes and Regulations 
 
Maryland Criminal Code § 0-402 
Courts and Judicial Proceedings 
https://law.justia.com/codes/maryland/2013/article-gcr/section-10-402 
  
Maryland Natural Resources Code § 5-103 
Reforestation  
https://roads.maryland.gov/mdotsha/pages/index.aspx?PageId=158 
 
Virginia Antiquities Act § 10.1-2305 
Human Remains  
https://law.lis.virginia.gov/vacode/title10.1/chapter23/section10.1-2305/ 
Implementation - Virginia Administrative Code 17VAC5-20 
https://law.lis.virginia.gov/admincode/title17/agency5/chapter20/ 
 
Guidelines and Standards  
 
Advisory Council on Historic Preservation 
• Exemption Regarding Historic Preservation Review Process for Effects to the Interstate 

Highway System (ACHP Program Comment, 2005) 
https://www.achp.gov/sites/default/files/exemptions/2017-
01/final_interstate_exemption_notice.pdf 

 
• Policy Statement Regarding Treatment of Burial Sites, Human Remains, and Funerary 

Objects (ACHP February 2007) 
https://www.achp.gov/sites/default/files/policies/2018-
06/ACHPPolicyStatementRegardingTreatmentofBurialSitesHumanRemainsandFuneraryObje
cts0207.pdf 

 
• Program Comment Issued for Streamlining Section 106 Review for Actions Affecting Post-

1945 Concrete and Steel Bridges (77 FR 68790) 
https://www.federalregister.gov/documents/2012/11/16/2012-27866/program-comment-
issued-for-streamlining-section-106-review-for-actions-affecting-post-1945-concrete 

 

https://uscode.house.gov/view.xhtml?req=(title:54%20section:306108%20edition:prelim)
https://uscode.house.gov/view.xhtml?req=(title:54%20section:306108%20edition:prelim)
https://www.achp.gov/digital-library-section-106-landing/frequently-asked-questions-protecting-sensitive-information
https://www.achp.gov/digital-library-section-106-landing/frequently-asked-questions-protecting-sensitive-information
https://www.ncpc.gov/about/authorities/cca/
https://law.justia.com/codes/maryland/2013/article-gcr/section-10-402
https://law.lis.virginia.gov/vacode/title10.1/chapter23/section10.1-2305/
https://law.lis.virginia.gov/admincode/title17/agency5/chapter20/
https://www.achp.gov/sites/default/files/exemptions/2017-01/final_interstate_exemption_notice.pdf
https://www.achp.gov/sites/default/files/exemptions/2017-01/final_interstate_exemption_notice.pdf
https://www.achp.gov/sites/default/files/policies/2018-06/ACHPPolicyStatementRegardingTreatmentofBurialSitesHumanRemainsandFuneraryObjects0207.pdf
https://www.achp.gov/sites/default/files/policies/2018-06/ACHPPolicyStatementRegardingTreatmentofBurialSitesHumanRemainsandFuneraryObjects0207.pdf
https://www.achp.gov/sites/default/files/policies/2018-06/ACHPPolicyStatementRegardingTreatmentofBurialSitesHumanRemainsandFuneraryObjects0207.pdf
https://www.federalregister.gov/documents/2012/11/16/2012-27866/program-comment-issued-for-streamlining-section-106-review-for-actions-affecting-post-1945-concrete
https://www.federalregister.gov/documents/2012/11/16/2012-27866/program-comment-issued-for-streamlining-section-106-review-for-actions-affecting-post-1945-concrete
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• Section 106 Archaeology Guidance (ACHP, 2009)  
https://www.achp.gov/sites/default/files/guidance/2017-
02/ACHP%20ARCHAEOLOGY%20GUIDANCE.pdf 

 
The Maryland Historical Trust 
• Standards and Guidelines for Archaeological Investigations in Maryland (Shaffer and Cole 

1994) 
https://mht.maryland.gov/documents/PDF/archeology/Archeology_standards_investigations.
pdf 

 
• Technical Update No. 1 of the Standards and Guidelines for Archaeological Investigations in 

Maryland: Collections and Conservation Standards (2018) 
https://mht.maryland.gov/documents/PDF/archeology/Archeology_standards_curation.pdf 

 
• Standards and Guidelines for Architectural and Historical Investigations in Maryland 

(Maryland Historical Trust, Revised 2019) 
https://mht.maryland.gov/documents/PDF/research/Survey_standards_architecture_web.pdf 

 
The National Park Service 
• Management Policies – Section 5, Cultural Resource Management (2006) 

https://www.nps.gov/subjects/policy/upload/MP_2006.pdf 
 
• NPS Museum Handbook, National Park Service, revised 2019  

https://www.nps.gov/museum/publications/handbook.html 
 
• NRHP Bulletin 15 – How to Apply the National Register Criteria for Evaluation (National 

Park Service revised 1997) 
https://www.nps.gov/subjects/nationalregister/upload/NRB-15_web508.pdf 

 
• Other NRHP Bulletins 

https://www.nps.gov/subjects/nationalregister/publications.htm#:~:text=national%20register
%20of%20historic%20places%20bulletins 

 
• The Secretary of the Interior’s Guidelines for the Treatment of Cultural Landscapes (1996) 

https://www.nps.gov/tps/standards/four-treatments/landscape-guidelines/index.htm 
 
• The Secretary of the Interior’s Guidelines for the Treatment of Historic Properties (1995, 

Revised 2017)  
 https://www.nps.gov/tps/standards/treatment-guidelines-2017.pdf 

 
• The Secretary of the Interior’s Professional Qualifications Standards 

https://www.nps.gov/articles/sec-standards-prof-quals.htm 
OR see 48 FR 44738 
https://www.nps.gov/subjects/historicpreservation/upload/standards-guidelines-archeology-
historic-preservation.pdf 
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• The Secretary of the Interior’s Standards and Guidelines for Archeology and Historic 
Preservation (1983)  
https://www.nps.gov/subjects/historicpreservation/upload/standards-guidelines-archeology-
historic-preservation.pdf 

 
• The Secretary of the Interior’s Standards for the Treatment of Historic Properties (1995, 

Revised 2017)  
https://www.nps.gov/tps/standards/four-treatments.htm 
OR https://www.ecfr.gov/current/title-36/chapter-I/part-68 

 
The Virginia Department of Historic Resources 
• Guidelines for Conducting Historic Resources Survey in Virginia (Virginia Department of 

Historic Resources, revised September 2017) 
https://www.dhr.virginia.gov/wp-content/uploads/2018/06/SurveyManual_2017.pdf 

 
Other Referenced Information 

• Area of Potential Effects, May 2022 https://oplanesmd.com/wp-
content/uploads/2022/05/MLS_APE_Mapping.pdf 
 

• Alternative 9 Phase 1 South project description (currently available here: 
https://oplanesmd.com/environmental/alternatives/pa/) 

 
• First Agape A.M.E. Zion Church at Gibson Grove parking lot restoration plan 

(https://oplanesmd.com/wp-content/uploads/2022/04/P3-Gibson-Grove-Church-Parking-
Layout.pdf) 

 
• I-495 and I-270 Managed Lanes Study Draft Section 106 Technical Report: 

https://oplanesmd.com/deis/#:~:text=4(f)%20Evaluation-,appendix%20g,-
Cultural%20Resources%20Technical 

 
• MDOT SHA Statewide PA:  

https://www.roads.maryland.gov/OPPEN/2021_PA_Amendment.pdf 
 
 
 
 
 
 
 
 
  



  
 

I-495 and I-270 Managed Lanes Study Section 106 Programmatic Agreement – FINAL 

 

Attachment 5 
FHWA and MDOT SHA Staff Contact Information: 

 
 
For FHWA:  

 

Ms. Jeanette Mar 
Environmental Program Manager 
FHWA - Maryland Division 
George H. Fallon Federal Building 
31 Hopkins Plaza, Suite 1520 
Baltimore, MD 21201 
phone (410) 779-7152 
fax      (410) 962-4054 
jeanette.mar@dot.gov 
 
For MDOT SHA: 
 
Mr. Steve Archer 
Cultural Resources Team Leader 
Maryland Department of Transportation State Highway Administration 
707 N. Calvert Street 
Baltimore, MD 21202 
phone (410) 545-8508 
sarcher@mdot.maryland.gov 
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	I. Roles and Responsibilities
	A. FHWA is the lead federal agency and is responsible for ensuring the terms of this PA are carried out.
	B. MDOT SHA is delegated authority by FHWA under this PA and the Statewide PA to continue defined aspects of consultation, Project compliance review, and mitigation implementation.  MDOT SHA will be primarily responsible for implementation of this PA ...
	1. MDOT SHA will enter into agreements with one or more developers to design, build, and operate the Project.  MDOT SHA will ensure the work of the developer or developers conforms to the requirements of this PA and may task the developer(s) with assi...
	2. MDOT SHA will require the developer(s) to retain professionals meeting the Secretary of the Interior’s Professional Qualifications Standards (48 Fed. Reg. 44738-39, September 29, 1983) with experience and background in the fields of archaeology, ar...
	3. MDOT SHA, on behalf of FHWA, will consult with the relevant SHPO(s) for actions under this PA and 36 C.F.R. 800.

	C. NPS is charged in its administration of the units of the National Park System to meet the directives of other laws, regulations, and policies including the NPS Organic Act as codified in Title 54 U.S.C. § 100101(a).
	D. SHPO: The Maryland Historical Trust (MD SHPO) has jurisdiction as established in the NHPA for historic properties in Maryland.  The Virginia Department of Historic Resources (VA SHPO) has jurisdiction as established in the NHPA for historic propert...
	1. Respond to requests from MDOT SHA for concurrence on eligibility determinations, effect determinations, and technical documents within a 30-day review period unless otherwise specified in this PA, or MDOT SHA specifically provides for an extended r...
	2. Provide written comments, share general technical assistance/guidance, and make available to MDOT SHA or its designates survey records or other documents necessary to fulfill the requirements of this PA.

	E. ACHP will provide policy guidance, provide comment on issues that may arise as requested by parties to this PA, and participate in dispute resolution as specified in Stipulation XIII.
	F. Consulting Parties/Public
	1. MDOT SHA has consulted with or provided the opportunity to consult to the parties listed in Attachment 2 prior to finalizing this PA.  Because the Preferred Alternative no longer affects numerous historic properties identified in earlier alternativ...
	2. MDOT SHA will provide all consulting parties in Attachment 3, regardless of concurring status, with opportunities to consult on Project changes or new elements with the potential to affect historic properties.  MDOT SHA will offer other appropriate...
	3. Concurrence with the PA by a party does not necessarily indicate that the party supports the Project, the Preferred Alternative, or endorses all stipulations of this PA, but rather indicates the desire of such parties to acknowledge consultation an...
	4. MDOT SHA will provide for notification of the public for substantial changes to the Project that would result in an expanded APE or new effects to historic properties consistent with 36 CFR 800.8(c)(1)(iv) and procedures under NEPA to ensure ongoin...


	II. Professional Standards
	A. Guidelines, standards and regulations relevant to this PA and its purposes are listed below, and links to these documents are found in Attachment 4.  Additionally, it is the intention of the Signatories to interpret this PA to incorporate any subse...
	1. 36 C.F.R. Part 800: Protection of Historic Properties, as amended (2004);
	2. Secretary of the Interior's Standards and Guidelines for Archeology and Historic Preservation (1983);
	3. Secretary of the Interior’s Professional Qualifications Standards (48 Fed. Reg. 44738-39, September 29, 1983)
	4. Standards and Guidelines for Archeological Investigations in Maryland (Shaffer and Cole 1994), including Technical Update No. 1 of the Standards and Guidelines for Archaeological Investigations in Maryland: Collections and Conservation Standards (2...
	5. Standards and Guidelines for Architectural and Historical Investigations in Maryland (Maryland Historical Trust, Revised 2019);
	6. Guidelines for Conducting Historic Resources Survey in Virginia (Virginia Department of Historic Resources, revised September 2017)
	7. 36 C.F.R Part 79: Curation of Federally-Owned and Administered Archaeological Collections
	8. NPS Museum Handbook, National Park Service, revised 2019
	9. Program Comment for Actions Affecting Post-1945 Concrete Steel Bridges (77 FR 68790);
	10.  Exemption Regarding Historic Preservation Review Process for Effects to the Interstate Highway System (ACHP Program Comment, 2005)
	11. Section 106 Archaeology Guidance (ACHP, 2009)
	12. Policy Statement Regarding Treatment of Burial Sites, Human Remains and Funerary Objects (ACHP February 2007);
	13. National Register of Historic Places Bulletin 15, How to Apply the National Register Criteria for Evaluation (National Park Service revised 1997), National Register of Historic Places Bulletin 16A, How to Complete the National Register Registratio...
	14. NPS Management Policies – Section 5, Cultural Resource Management (2006)
	15. Secretary of the Interior’s Standards for the Treatment of Historic Properties (1995, Revised 2017); and accompanying guidelines for Treatment of Historic Properties (1995, Revised 2017) and Cultural Landscapes (1996)


	III. General Project Section 106 Commitments
	A. MDOT SHA will implement mitigation concurrent with construction phasing where impacts will occur; in the event that the Project is modified or certain elements causing adverse effects are not constructed, MDOT SHA will notify Signatories and consul...
	B. MDOT SHA cultural resources staff who meet Secretary of the Interior’s Professional Qualifications Standards will oversee implementation of all mitigation commitments and other terms of this PA.
	C. Consultation on Reforestation and other Mitigation Sites
	1. MDOT SHA is obligated to provide reforestation mitigation for the Project pursuant to the Maryland Reforestation Law (MD Nat Res Code § 5-103).  Reforestation must occur within 2 years or 3 growing seasons of completion of construction. MDOT SHA is...
	2. As Project development proceeds, additional and revised mitigation or enhancement locations for impacts to resources other than historic properties may be identified.  These resources include, but are not limited to wetlands, stormwater, and parks....


	IV. Consultation Regarding Project Development
	A. Further consultation requirements regarding specific historic properties affected by the Project are described in Stipulation V. As project design advances or ancillary activities not currently known are identified, MDOT SHA will initiate consultat...
	1. MDOT SHA cultural resources staff will review proposed changes that affect project location, design, methods of construction, materials, or limits of disturbance (LOD), for potential new effects to historic properties.  Should these changes necessi...
	2. If MDOT SHA, working with the developer(s), finds design or construction solutions that avoid or further minimize adverse effects to historic properties, MDOT SHA will consult in accordance with the procedures in Stipulation IV.B to seek concurrenc...
	3. MDOT SHA, on behalf of FHWA, will consult upon changes to the LOD within the existing APE where additional archaeological investigation is recommended in the Cultural Resources Technical Report or where such recommendations are identified in subseq...
	4. MDOT SHA, on behalf of FHWA, will consult as specified elsewhere in this PA regarding specific stipulations, including Monitoring of Performance (Stipulation VIII).

	B. MDOT SHA, on behalf of FHWA, consistent with the principles described in 36 C.F.R. §§ 800.3 – 6, will consult with the appropriate SHPO(s), Signatories, concurring parties to this PA, Tribes who may ascribe religious and cultural significance to pr...
	1. Amendments to the APE, consistent with 36 C.F.R. § 800.16(d), including identification and documentation of any new historic properties within the amended APE consistent with 36 C.F.R § 800.4(a) and (b).
	2. New or revised determinations of eligibility for historic properties within the APE as described above, consistent with 36 C.F.R § 800.4(c).
	3. New or revised assessment of effects to historic properties within the APE as described above, consistent with 36 C.F.R § 800.5.
	4. If MDOT SHA determines there are any new adverse effects to historic properties, it will notify FHWA. MDOT SHA and FHWA will consult with the SHPO and identified consulting parties to resolve the adverse effects consistent with 36 C.F.R § 800.6, in...

	C. MDOT SHA will consult with the relevant SHPO(s), Signatories, Tribes, and appropriate consulting parties on archaeology inventory, archaeological evaluations for NRHP eligibility, and effect determinations for archaeological historic properties.
	D. MDOT SHA will provide consultation materials in written or electronic form, and follow timelines for comment opportunity as specified in Stipulation I. D.

	V. Property-Specific Commitments
	MDOT SHA will be responsible for ensuring the following mitigation and commitments are carried out, under the oversight of FHWA. MDOT SHA will either complete mitigation itself or enter into legally binding agreements with partner agencies to ensure t...
	A. George Washington Memorial Parkway (including Clara Barton Parkway)
	1. MDOT SHA will continue property-specific Design-Review consultation with NPS and SHPOs to ensure a context-sensitive design for new facilities, and, through the ongoing design process, minimize, to the extent practicable, impacts to character-defin...
	2. MDOT SHA will provide NPS funding in an amount not to exceed $250,000 for a Cultural Landscape Report (CLR) for Clara Barton Parkway.  The CLR will include historical narrative, updated existing conditions and analysis and evaluation, and treatment...

	B. Dead Run Ridges Archaeological District (44FX3922) and individual sites 44FX0374, 44FX0379 and 44FX0389
	1. In consultation with VA SHPO, NPS, and other appropriate consulting parties including consulting Tribes, MDOT SHA will develop and implement Phase III data recovery on sites 44FX0374, 44FX0379, 44FX0389 and the Dead Run Ridges Archaeological Distri...
	2. MDOT SHA will prepare a NRHP nomination form for the Dead Run Ridges Archaeological District, no later than 12 months following finalization of the report documenting the Phase III data recovery in Stipulation V. B. 1 above, basing the nomination o...

	C. Chesapeake and Ohio Canal National Historical Park
	1. MDOT SHA will continue property-specific Design-Review consultation with NPS to ensure a context-sensitive design for new facilities constructed as part of the Project, and, through the ongoing design process, minimize to the extent practicable imp...
	2. MDOT SHA will locate new bridge piers away from Lock 13 as part of the new Clara Barton Parkway Bridge and will avoid placing piers for the new structure closer to Lock 13 than the current bridge piers, as shown in the Preferred Alternative.
	3. MDOT SHA will protect Lock 13 in place during construction, by limiting LOD around the lock structure and providing an appropriate buffer to prevent damage.  MDOT SHA will rehabilitate or restore the structure if needed following construction, with...
	4. MDOT SHA will conduct a condition assessment of lock structures, the Canal and the Towpath within the Project LOD prior to construction and provide copies of the assessment to MD SHPO and NPS.  MDOT SHA will provide for rehabilitation of lock struc...
	5. MDOT SHA will provide for vibration damage monitoring of other susceptible historic structures at Chesapeake and Ohio Canal National Historical Park within the APE during construction, specifically, Lock 12 and Lock 14. Additional vulnerable struct...

	D. 18MO749 Archaeological Site (C&O Canal)
	E. 18MO751 Archaeological Site (C&O Canal)
	F. Washington Biologists’ Field Club on Plummers Island
	1. MDOT SHA will prepare a NRHP nomination for the Washington Biologists’ Field Club on Plummers Island.  MDOT SHA will provide a copy of the draft nomination to NPS staff and the Washington Biologists’ Field Club (WBFC) for review prior to submittal ...
	2. MDOT SHA will place temporary fencing along the LOD within Plummers Island to delimit construction activities.
	3. MDOT SHA will fund or implement a photographic survey documenting conditions before, during and after construction is completed adjoining Plummers Island, within the APE boundary, and provide the results to WBFC and NPS.
	4. MDOT SHA will fund or develop GIS maps to document known current and historical study locations and key natural resource features within the APE to assist in documenting change over time and provide these files to WBFC and NPS.
	5. MDOT SHA will procure a sub-meter accurate GPS unit for WBFC to use in long-term monitoring of plant locations, collection sites, and other historical research features.
	6. MDOT SHA, subject to any availability or rights restrictions, will provide for digitization and cataloging of historical records related to the WBFC that are under the control of WBFC but housed at the Smithsonian Museum of Natural History, specifi...
	7. MDOT SHA will provide WBFC historical content, such as a synthesis of the digitized materials in Stipulation V.F.6, to incorporate into their website.
	8. MDOT SHA will complete stipulations V.F.1-7., other than those requiring longer timeframes (such as photographic survey after construction), unless continued consultation should necessitate a longer timeframe, within two (2) years of commencement o...

	G.  Morningstar Tabernacle No. 88 Moses Hall and Cemetery
	1. As part of context-sensitive design, MDOT SHA will consult with the Trustees of the Morningstar Tabernacle No. 88 Moses Hall and Cemetery, Friends of Moses Hall, First Agape A.M.E. Zion Church, Cabin John Citizens Association, and other consulting ...
	2. MDOT SHA will conduct further studies prior to final design and construction adjacent to the cemetery as part of the treatment plan specified in Stipulation VII.  Following completion of the studies in the treatment plan, MDOT SHA and FHWA will pro...

	H. Gibson Grove A.M.E. Zion Church
	1. MDOT SHA will provide First Agape A.M.E. Zion Church at Gibson Grove and MD SHPO a comment opportunity at a draft level of design and a second opportunity prior to finalization of design for Project elements on church property or within the APE adj...
	2. MDOT SHA will improve the stormwater drainage on the church property by routing drainage into a new underground culvert to be installed as part of the Project.
	3. MDOT SHA will ensure that a parking lot identified in the church’s restoration plan is constructed on church property following installation of the culvert drainage design. MDOT SHA will work with First Agape A.M.E. Zion Church on schedule and timi...
	4. MDOT SHA will ensure Project noise- or vibration- causing construction activities are restricted adjacent to the church during scheduled worship services or key events.
	5. MDOT SHA, in coordination with Montgomery County, will install sidewalk on the west side of Seven Locks Road to more accessibly connect Gibson Grove A.M.E. Zion Church and Morningstar Tabernacle No. 88 Moses Hall and Cemetery.


	VI. Archaeological Treatment Plan (ATP)
	MDOT SHA’s goal is to have a comprehensive but flexible ATP that addresses the LOD but can be revised and updated in response to Project design advancement. Prior to construction within affected areas, MDOT SHA will develop an ATP in consultation with...
	A. Archaeological monitoring requirements during construction.
	B. Phase I Survey in areas where property access could not be obtained (as identified in the 2019 Technical Report, Volume 4, Chapter 5): RS-1; RS-2; S-4, SWM S-4, S-5, SWM S-5, S-6, SWM S-6; S-27; SWM S-27, S-8; S-10; S-53, and the vicinity of S-28.
	C. Phase I Survey in the vicinity of two sites, 18MO457 and18MO190, to define site boundaries and evaluate NRHP eligibility and potential impacts.
	D. Phase II Evaluation of Sites 18MO191 and 18MO752.
	E. Phase III Data Recovery investigations at 18MO749 and 18MO751 within the Chesapeake and Ohio Canal National Historical Park and the Dead Run Ridges Archaeological District within the GWMP (44FX3922), and individually eligible sites within the distr...
	F.   Provisions in the treatment plan required for work on NPS federal property, including cataloging and curation to NPS standards of artifacts and associated records, permitting under the Archaeological Resources Protection Act and compliance with t...
	G. If sites or areas proposed for archaeological treatment in the ATP are avoided by revising the Project LOD or other actions, MDOT SHA will document the revision, including updating effect determinations and seeking SHPO concurrence where required. ...
	H. MDOT SHA will ensure required consultation with the appropriate SHPO and appropriate consulting parties occurs on eligibility, effects, and treatment for any newly identified archaeological historic properties prior to final design and construction...
	I. MDOT SHA will consult with SHPO and appropriate consulting parties on the ATP and any revisions or modifications to the ATP.  If SHPO concurs with the ATP or future revisions, no amendment of this PA is needed to implement or update the ATP.  If SH...

	VII. Cemeteries and Human Remains Treatment Plan
	A.  MDOT SHA acknowledges there is some potential for human remains associated with historic properties to be present in at least two areas of the LOD (adjacent to Morningstar Tabernacle No. 88 Moses Hall and Cemetery and in the general location of th...
	B. The treatment plan will include proposed investigations to identify and evaluate potential graves or human remains in specified sensitive areas to the maximum extent practicable to ensure avoidance or treatment prior to final design and construction.
	C.  MDOT SHA will consult with SHPO and, where identified, descendants, descendant communities and other appropriate consulting parties to fully identify, recover, and respectfully treat any human remains identified within LOD that cannot be avoided.
	D.  MDOT SHA will consult with SHPO and, where identified, descendants, descendant communities and other appropriate consulting parties on archaeological monitoring requirements for locations within LOD where potential for human remains is likely duri...
	E. MDOT SHA will seek input from affected consulting parties and concurrence from SHPO on the treatment plan prior to its implementation.  MDOT SHA will be responsible for implementing the treatment plan.  If SHPO does not agree with the treatment pla...
	F. Activities on Federal Lands, including NPS-managed property, require adherence to NAGPRA.  The treatment plan will include provisions for NAGPRA compliance in the event of human remains or funerary objects discovery.
	G. MDOT SHA will ensure that at all times human remains are treated with dignity and respect in a manner consistent with ACHP’s policy statement on the Treatment of Human Remains, Burial Sites and Funerary Objects.
	H. MDOT SHA will ensure no photographs of human remains or associated funerary objects are released to the press or general public.
	I. MDOT SHA will be responsible for all expenses for any removal, treatment and relocation/disposition of any human remains or funerary objects impacted by the Project.
	J. MDOT SHA will fully implement all relevant provisions of the treatment plan prior to final design and any construction impacts within specified cemetery investigation locations.

	VIII. Monitoring of Performance
	A. Specific points for continued consultation are defined in Stipulations IV and V.
	B. MDOT SHA will, for the duration of the Project, provide Signatories and consulting parties listed in Attachment 3 with a written progress report twice per calendar year describing status of implementation of this PA.
	C. MDOT SHA will provide for a meeting opportunity for Signatories and consulting parties listed in Attachment 3 following issuance of each progress report.
	D. MDOT SHA will convene additional consulting party meetings as necessary or when requested by any Signatory;
	E. MDOT SHA may cancel individual meetings if there are no significant issues for discussion and no Signatory objects to the cancellation.

	IX. Post-Review Discovery of Human Remains
	MDOT SHA will develop human remains treatment provisions as part of the archaeological and cemetery and human remains treatment plans in Stipulations VI and VII.  MDOT SHA will follow the attached Inadvertent Discovery Plan (Attachment 1) should human...

	X. Other Post-Review Discoveries
	MDOT SHA will follow the procedures in Attachment 1 of this PA for any inadvertent archaeological discoveries or inadvertent effects to historic properties during construction. MDOT SHA will provide training for the developer(s) in the Inadvertent Dis...

	XI. Confidentiality
	The Signatories agree to provide by the provisions of Section 304 of the NHPA, and other applicable requirements, to withhold information concerning the location, character, or ownership of resources where release of such information may endanger the ...

	XII. Amendment
	Any Signatory to this PA may request that it be amended, whereupon the Signatories will consult in accordance with 36 C.F.R. § 800.14 to consider such an amendment. Amendments will be effective upon the date of the last signature from the Signatories.

	XIII. Dispute Resolution
	A. Should any Signatory or consulting party object at any time to the manner in which the terms of this PA are implemented, within 30 days of information being provided relating to the issue forming the basis of the objection, or within 30 days where ...
	1. Forward all documentation relevant to the dispute, including FHWA’s proposed resolution, to ACHP. ACHP shall provide FHWA with its comment on the resolution of the objection within 30 days of receiving adequate documentation. Prior to reaching a fi...
	2. If ACHP does not provide its advice regarding the dispute within the 30-day period, FHWA may make a final decision on the dispute and proceed accordingly. Prior to reaching such a final decision, FHWA shall prepare a written response that takes int...
	3. In the case of objections related to NRHP eligibility, any Signatory may object in writing within 30 days to an MDOT SHA or FHWA determination of eligibility.  If MDOT SHA and FHWA are unwilling to revise the determination in response to the object...

	B. Objections from the Public: Should a member of the public object to an action taken under this PA, or compliance with the PA, within 30 days of information being provided relating to the issue forming the basis of the objection, or within 30 days w...
	C. FHWA’s responsibility to carry out all other actions subject to the terms of this PA that are not the subject of the dispute remain unchanged.

	XIV. Termination
	A. Any Signatory to this PA may terminate it by providing 30 days' notice in writing to the other Signatories, provided that the Signatories will consult during the period prior to termination to seek agreement on amendments or other actions that woul...
	B. If any Signatory to this PA determines that a term will not or cannot be carried out, that party shall immediately consult with the other Signatories to attempt to develop an amendment per Stipulation XII, above. If within 30 days (or another time ...
	C. In the event of termination, FHWA will comply with 36 C.F.R. § 800 for all remaining actions, or until a new agreement is reached fulfilling such requirements.

	This PA will continue in full force and effect until 20 years from the date of execution of the PA, or such time of final acceptance of the Project and when all terms of this PA have been met, should the terms be met prior to the 20-year expiration.  ...
	1. Inadvertent Discovery Plan
	2. All Parties Invited to Consult on the Project
	3. Consulting Parties invited to Concur
	4. Links to Documentation Referenced
	B. Unanticipated Damage to Known Archaeological Resources: if unauthorized excavation occurs outside the approved limits of disturbance (LOD) or other approved boundaries designed to protect archaeological resources or cemeteries and thereby causes im...
	C.  Unanticipated Discovery of Human Remains: Should any burials, interments, or human remains (hereafter, “remains”) be encountered during construction, MDOT SHA will ensure all applicable construction work in the vicinity of the remains is immediate...
	D. Unanticipated Discovery of Archaeological Resources: If previously unidentified archaeological features, artifacts, or other materials (hereafter, “resource”) are discovered during construction, all ground-disturbing work in the vicinity of the res...
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	I. Roles and Responsibilities
	A. FHWA is the lead federal agency and is responsible for ensuring the terms of this PA are carried out.
	B. MDOT SHA is delegated authority by FHWA under this PA and the Statewide PA to continue defined aspects of consultation, Project compliance review, and mitigation implementation.  MDOT SHA will be primarily responsible for implementation of this PA ...
	1. MDOT SHA will enter into agreements with one or more developers to design, build, and operate the Project.  MDOT SHA will ensure the work of the developer or developers conforms to the requirements of this PA and may task the developer(s) with assi...
	2. MDOT SHA will require the developer(s) to retain professionals meeting the Secretary of the Interior’s Professional Qualifications Standards (48 Fed. Reg. 44738-39, September 29, 1983) with experience and background in the fields of archaeology, ar...
	3. MDOT SHA, on behalf of FHWA, will consult with the relevant SHPO(s) for actions under this PA and 36 C.F.R. 800.

	C. NPS is charged in its administration of the units of the National Park System to meet the directives of other laws, regulations, and policies including the NPS Organic Act as codified in Title 54 U.S.C. § 100101(a).
	D. SHPO: The Maryland Historical Trust (MD SHPO) has jurisdiction as established in the NHPA for historic properties in Maryland.  The Virginia Department of Historic Resources (VA SHPO) has jurisdiction as established in the NHPA for historic propert...
	1. Respond to requests from MDOT SHA for concurrence on eligibility determinations, effect determinations, and technical documents within a 30-day review period unless otherwise specified in this PA, or MDOT SHA specifically provides for an extended r...
	2. Provide written comments, share general technical assistance/guidance, and make available to MDOT SHA or its designates survey records or other documents necessary to fulfill the requirements of this PA.

	E. ACHP will provide policy guidance, provide comment on issues that may arise as requested by parties to this PA, and participate in dispute resolution as specified in Stipulation XIII.
	F. Consulting Parties/Public
	1. MDOT SHA has consulted with or provided the opportunity to consult to the parties listed in Attachment 2 prior to finalizing this PA.  Because the Preferred Alternative no longer affects numerous historic properties identified in earlier alternativ...
	2. MDOT SHA will provide all consulting parties in Attachment 3, regardless of concurring status, with opportunities to consult on Project changes or new elements with the potential to affect historic properties.  MDOT SHA will offer other appropriate...
	3. Concurrence with the PA by a party does not necessarily indicate that the party supports the Project, the Preferred Alternative, or endorses all stipulations of this PA, but rather indicates the desire of such parties to acknowledge consultation an...
	4. MDOT SHA will provide for notification of the public for substantial changes to the Project that would result in an expanded APE or new effects to historic properties consistent with 36 CFR 800.8(c)(1)(iv) and procedures under NEPA to ensure ongoin...


	II. Professional Standards
	A. Guidelines, standards and regulations relevant to this PA and its purposes are listed below, and links to these documents are found in Attachment 4.  Additionally, it is the intention of the Signatories to interpret this PA to incorporate any subse...
	1. 36 C.F.R. Part 800: Protection of Historic Properties, as amended (2004);
	2. Secretary of the Interior's Standards and Guidelines for Archeology and Historic Preservation (1983);
	3. Secretary of the Interior’s Professional Qualifications Standards (48 Fed. Reg. 44738-39, September 29, 1983)
	4. Standards and Guidelines for Archeological Investigations in Maryland (Shaffer and Cole 1994), including Technical Update No. 1 of the Standards and Guidelines for Archaeological Investigations in Maryland: Collections and Conservation Standards (2...
	5. Standards and Guidelines for Architectural and Historical Investigations in Maryland (Maryland Historical Trust, Revised 2019);
	6. Guidelines for Conducting Historic Resources Survey in Virginia (Virginia Department of Historic Resources, revised September 2017)
	7. 36 C.F.R Part 79: Curation of Federally-Owned and Administered Archaeological Collections
	8. NPS Museum Handbook, National Park Service, revised 2019
	9. Program Comment for Actions Affecting Post-1945 Concrete Steel Bridges (77 FR 68790);
	10.  Exemption Regarding Historic Preservation Review Process for Effects to the Interstate Highway System (ACHP Program Comment, 2005)
	11. Section 106 Archaeology Guidance (ACHP, 2009)
	12. Policy Statement Regarding Treatment of Burial Sites, Human Remains and Funerary Objects (ACHP February 2007);
	13. National Register of Historic Places Bulletin 15, How to Apply the National Register Criteria for Evaluation (National Park Service revised 1997), National Register of Historic Places Bulletin 16A, How to Complete the National Register Registratio...
	14. NPS Management Policies – Section 5, Cultural Resource Management (2006)
	15. Secretary of the Interior’s Standards for the Treatment of Historic Properties (1995, Revised 2017); and accompanying guidelines for Treatment of Historic Properties (1995, Revised 2017) and Cultural Landscapes (1996)


	III. General Project Section 106 Commitments
	A. MDOT SHA will implement mitigation concurrent with construction phasing where impacts will occur; in the event that the Project is modified or certain elements causing adverse effects are not constructed, MDOT SHA will notify Signatories and consul...
	B. MDOT SHA cultural resources staff who meet Secretary of the Interior’s Professional Qualifications Standards will oversee implementation of all mitigation commitments and other terms of this PA.
	C. Consultation on Reforestation and other Mitigation Sites
	1. MDOT SHA is obligated to provide reforestation mitigation for the Project pursuant to the Maryland Reforestation Law (MD Nat Res Code § 5-103).  Reforestation must occur within 2 years or 3 growing seasons of completion of construction. MDOT SHA is...
	2. As Project development proceeds, additional and revised mitigation or enhancement locations for impacts to resources other than historic properties may be identified.  These resources include, but are not limited to wetlands, stormwater, and parks....


	IV. Consultation Regarding Project Development
	A. Further consultation requirements regarding specific historic properties affected by the Project are described in Stipulation V. As project design advances or ancillary activities not currently known are identified, MDOT SHA will initiate consultat...
	1. MDOT SHA cultural resources staff will review proposed changes that affect project location, design, methods of construction, materials, or limits of disturbance (LOD), for potential new effects to historic properties.  Should these changes necessi...
	2. If MDOT SHA, working with the developer(s), finds design or construction solutions that avoid or further minimize adverse effects to historic properties, MDOT SHA will consult in accordance with the procedures in Stipulation IV.B to seek concurrenc...
	3. MDOT SHA, on behalf of FHWA, will consult upon changes to the LOD within the existing APE where additional archaeological investigation is recommended in the Cultural Resources Technical Report or where such recommendations are identified in subseq...
	4. MDOT SHA, on behalf of FHWA, will consult as specified elsewhere in this PA regarding specific stipulations, including Monitoring of Performance (Stipulation VIII).

	B. MDOT SHA, on behalf of FHWA, consistent with the principles described in 36 C.F.R. §§ 800.3 – 6, will consult with the appropriate SHPO(s), Signatories, concurring parties to this PA, Tribes who may ascribe religious and cultural significance to pr...
	1. Amendments to the APE, consistent with 36 C.F.R. § 800.16(d), including identification and documentation of any new historic properties within the amended APE consistent with 36 C.F.R § 800.4(a) and (b).
	2. New or revised determinations of eligibility for historic properties within the APE as described above, consistent with 36 C.F.R § 800.4(c).
	3. New or revised assessment of effects to historic properties within the APE as described above, consistent with 36 C.F.R § 800.5.
	4. If MDOT SHA determines there are any new adverse effects to historic properties, it will notify FHWA. MDOT SHA and FHWA will consult with the SHPO and identified consulting parties to resolve the adverse effects consistent with 36 C.F.R § 800.6, in...

	C. MDOT SHA will consult with the relevant SHPO(s), Signatories, Tribes, and appropriate consulting parties on archaeology inventory, archaeological evaluations for NRHP eligibility, and effect determinations for archaeological historic properties.
	D. MDOT SHA will provide consultation materials in written or electronic form, and follow timelines for comment opportunity as specified in Stipulation I. D.

	V. Property-Specific Commitments
	MDOT SHA will be responsible for ensuring the following mitigation and commitments are carried out, under the oversight of FHWA. MDOT SHA will either complete mitigation itself or enter into legally binding agreements with partner agencies to ensure t...
	A. George Washington Memorial Parkway (including Clara Barton Parkway)
	1. MDOT SHA will continue property-specific Design-Review consultation with NPS and SHPOs to ensure a context-sensitive design for new facilities, and, through the ongoing design process, minimize, to the extent practicable, impacts to character-defin...
	2. MDOT SHA will provide NPS funding in an amount not to exceed $250,000 for a Cultural Landscape Report (CLR) for Clara Barton Parkway.  The CLR will include historical narrative, updated existing conditions and analysis and evaluation, and treatment...

	B. Dead Run Ridges Archaeological District (44FX3922) and individual sites 44FX0374, 44FX0379 and 44FX0389
	1. In consultation with VA SHPO, NPS, and other appropriate consulting parties including consulting Tribes, MDOT SHA will develop and implement Phase III data recovery on sites 44FX0374, 44FX0379, 44FX0389 and the Dead Run Ridges Archaeological Distri...
	2. MDOT SHA will prepare a NRHP nomination form for the Dead Run Ridges Archaeological District, no later than 12 months following finalization of the report documenting the Phase III data recovery in Stipulation V. B. 1 above, basing the nomination o...

	C. Chesapeake and Ohio Canal National Historical Park
	1. MDOT SHA will continue property-specific Design-Review consultation with NPS to ensure a context-sensitive design for new facilities constructed as part of the Project, and, through the ongoing design process, minimize to the extent practicable imp...
	2. MDOT SHA will locate new bridge piers away from Lock 13 as part of the new Clara Barton Parkway Bridge and will avoid placing piers for the new structure closer to Lock 13 than the current bridge piers, as shown in the Preferred Alternative.
	3. MDOT SHA will protect Lock 13 in place during construction, by limiting LOD around the lock structure and providing an appropriate buffer to prevent damage.  MDOT SHA will rehabilitate or restore the structure if needed following construction, with...
	4. MDOT SHA will conduct a condition assessment of lock structures, the Canal and the Towpath within the Project LOD prior to construction and provide copies of the assessment to MD SHPO and NPS.  MDOT SHA will provide for rehabilitation of lock struc...
	5. MDOT SHA will provide for vibration damage monitoring of other susceptible historic structures at Chesapeake and Ohio Canal National Historical Park within the APE during construction, specifically, Lock 12 and Lock 14. Additional vulnerable struct...

	D. 18MO749 Archaeological Site (C&O Canal)
	E. 18MO751 Archaeological Site (C&O Canal)
	F. Washington Biologists’ Field Club on Plummers Island
	1. MDOT SHA will prepare a NRHP nomination for the Washington Biologists’ Field Club on Plummers Island.  MDOT SHA will provide a copy of the draft nomination to NPS staff and the Washington Biologists’ Field Club (WBFC) for review prior to submittal ...
	2. MDOT SHA will place temporary fencing along the LOD within Plummers Island to delimit construction activities.
	3. MDOT SHA will fund or implement a photographic survey documenting conditions before, during and after construction is completed adjoining Plummers Island, within the APE boundary, and provide the results to WBFC and NPS.
	4. MDOT SHA will fund or develop GIS maps to document known current and historical study locations and key natural resource features within the APE to assist in documenting change over time and provide these files to WBFC and NPS.
	5. MDOT SHA will procure a sub-meter accurate GPS unit for WBFC to use in long-term monitoring of plant locations, collection sites, and other historical research features.
	6. MDOT SHA, subject to any availability or rights restrictions, will provide for digitization and cataloging of historical records related to the WBFC that are under the control of WBFC but housed at the Smithsonian Museum of Natural History, specifi...
	7. MDOT SHA will provide WBFC historical content, such as a synthesis of the digitized materials in Stipulation V.F.6, to incorporate into their website.
	8. MDOT SHA will complete stipulations V.F.1-7., other than those requiring longer timeframes (such as photographic survey after construction), unless continued consultation should necessitate a longer timeframe, within two (2) years of commencement o...

	G.  Morningstar Tabernacle No. 88 Moses Hall and Cemetery
	1. As part of context-sensitive design, MDOT SHA will consult with the Trustees of the Morningstar Tabernacle No. 88 Moses Hall and Cemetery, Friends of Moses Hall, First Agape A.M.E. Zion Church, Cabin John Citizens Association, and other consulting ...
	2. MDOT SHA will conduct further studies prior to final design and construction adjacent to the cemetery as part of the treatment plan specified in Stipulation VII.  Following completion of the studies in the treatment plan, MDOT SHA and FHWA will pro...

	H. Gibson Grove A.M.E. Zion Church
	1. MDOT SHA will provide First Agape A.M.E. Zion Church at Gibson Grove and MD SHPO a comment opportunity at a draft level of design and a second opportunity prior to finalization of design for Project elements on church property or within the APE adj...
	2. MDOT SHA will improve the stormwater drainage on the church property by routing drainage into a new underground culvert to be installed as part of the Project.
	3. MDOT SHA will ensure that a parking lot identified in the church’s restoration plan is constructed on church property following installation of the culvert drainage design. MDOT SHA will work with First Agape A.M.E. Zion Church on schedule and timi...
	4. MDOT SHA will ensure Project noise- or vibration- causing construction activities are restricted adjacent to the church during scheduled worship services or key events.
	5. MDOT SHA, in coordination with Montgomery County, will install sidewalk on the west side of Seven Locks Road to more accessibly connect Gibson Grove A.M.E. Zion Church and Morningstar Tabernacle No. 88 Moses Hall and Cemetery.


	VI. Archaeological Treatment Plan (ATP)
	MDOT SHA’s goal is to have a comprehensive but flexible ATP that addresses the LOD but can be revised and updated in response to Project design advancement. Prior to construction within affected areas, MDOT SHA will develop an ATP in consultation with...
	A. Archaeological monitoring requirements during construction.
	B. Phase I Survey in areas where property access could not be obtained (as identified in the 2019 Technical Report, Volume 4, Chapter 5): RS-1; RS-2; S-4, SWM S-4, S-5, SWM S-5, S-6, SWM S-6; S-27; SWM S-27, S-8; S-10; S-53, and the vicinity of S-28.
	C. Phase I Survey in the vicinity of two sites, 18MO457 and18MO190, to define site boundaries and evaluate NRHP eligibility and potential impacts.
	D. Phase II Evaluation of Sites 18MO191 and 18MO752.
	E. Phase III Data Recovery investigations at 18MO749 and 18MO751 within the Chesapeake and Ohio Canal National Historical Park and the Dead Run Ridges Archaeological District within the GWMP (44FX3922), and individually eligible sites within the distr...
	F.   Provisions in the treatment plan required for work on NPS federal property, including cataloging and curation to NPS standards of artifacts and associated records, permitting under the Archaeological Resources Protection Act and compliance with t...
	G. If sites or areas proposed for archaeological treatment in the ATP are avoided by revising the Project LOD or other actions, MDOT SHA will document the revision, including updating effect determinations and seeking SHPO concurrence where required. ...
	H. MDOT SHA will ensure required consultation with the appropriate SHPO and appropriate consulting parties occurs on eligibility, effects, and treatment for any newly identified archaeological historic properties prior to final design and construction...
	I. MDOT SHA will consult with SHPO and appropriate consulting parties on the ATP and any revisions or modifications to the ATP.  If SHPO concurs with the ATP or future revisions, no amendment of this PA is needed to implement or update the ATP.  If SH...

	VII. Cemeteries and Human Remains Treatment Plan
	A.  MDOT SHA acknowledges there is some potential for human remains associated with historic properties to be present in at least two areas of the LOD (adjacent to Morningstar Tabernacle No. 88 Moses Hall and Cemetery and in the general location of th...
	B. The treatment plan will include proposed investigations to identify and evaluate potential graves or human remains in specified sensitive areas to the maximum extent practicable to ensure avoidance or treatment prior to final design and construction.
	C.  MDOT SHA will consult with SHPO and, where identified, descendants, descendant communities and other appropriate consulting parties to fully identify, recover, and respectfully treat any human remains identified within LOD that cannot be avoided.
	D.  MDOT SHA will consult with SHPO and, where identified, descendants, descendant communities and other appropriate consulting parties on archaeological monitoring requirements for locations within LOD where potential for human remains is likely duri...
	E. MDOT SHA will seek input from affected consulting parties and concurrence from SHPO on the treatment plan prior to its implementation.  MDOT SHA will be responsible for implementing the treatment plan.  If SHPO does not agree with the treatment pla...
	F. Activities on Federal Lands, including NPS-managed property, require adherence to NAGPRA.  The treatment plan will include provisions for NAGPRA compliance in the event of human remains or funerary objects discovery.
	G. MDOT SHA will ensure that at all times human remains are treated with dignity and respect in a manner consistent with ACHP’s policy statement on the Treatment of Human Remains, Burial Sites and Funerary Objects.
	H. MDOT SHA will ensure no photographs of human remains or associated funerary objects are released to the press or general public.
	I. MDOT SHA will be responsible for all expenses for any removal, treatment and relocation/disposition of any human remains or funerary objects impacted by the Project.
	J. MDOT SHA will fully implement all relevant provisions of the treatment plan prior to final design and any construction impacts within specified cemetery investigation locations.

	VIII. Monitoring of Performance
	A. Specific points for continued consultation are defined in Stipulations IV and V.
	B. MDOT SHA will, for the duration of the Project, provide Signatories and consulting parties listed in Attachment 3 with a written progress report twice per calendar year describing status of implementation of this PA.
	C. MDOT SHA will provide for a meeting opportunity for Signatories and consulting parties listed in Attachment 3 following issuance of each progress report.
	D. MDOT SHA will convene additional consulting party meetings as necessary or when requested by any Signatory;
	E. MDOT SHA may cancel individual meetings if there are no significant issues for discussion and no Signatory objects to the cancellation.

	IX. Post-Review Discovery of Human Remains
	MDOT SHA will develop human remains treatment provisions as part of the archaeological and cemetery and human remains treatment plans in Stipulations VI and VII.  MDOT SHA will follow the attached Inadvertent Discovery Plan (Attachment 1) should human...

	X. Other Post-Review Discoveries
	MDOT SHA will follow the procedures in Attachment 1 of this PA for any inadvertent archaeological discoveries or inadvertent effects to historic properties during construction. MDOT SHA will provide training for the developer(s) in the Inadvertent Dis...

	XI. Confidentiality
	The Signatories agree to provide by the provisions of Section 304 of the NHPA, and other applicable requirements, to withhold information concerning the location, character, or ownership of resources where release of such information may endanger the ...

	XII. Amendment
	Any Signatory to this PA may request that it be amended, whereupon the Signatories will consult in accordance with 36 C.F.R. § 800.14 to consider such an amendment. Amendments will be effective upon the date of the last signature from the Signatories.

	XIII. Dispute Resolution
	A. Should any Signatory or consulting party object at any time to the manner in which the terms of this PA are implemented, within 30 days of information being provided relating to the issue forming the basis of the objection, or within 30 days where ...
	1. Forward all documentation relevant to the dispute, including FHWA’s proposed resolution, to ACHP. ACHP shall provide FHWA with its comment on the resolution of the objection within 30 days of receiving adequate documentation. Prior to reaching a fi...
	2. If ACHP does not provide its advice regarding the dispute within the 30-day period, FHWA may make a final decision on the dispute and proceed accordingly. Prior to reaching such a final decision, FHWA shall prepare a written response that takes int...
	3. In the case of objections related to NRHP eligibility, any Signatory may object in writing within 30 days to an MDOT SHA or FHWA determination of eligibility.  If MDOT SHA and FHWA are unwilling to revise the determination in response to the object...

	B. Objections from the Public: Should a member of the public object to an action taken under this PA, or compliance with the PA, within 30 days of information being provided relating to the issue forming the basis of the objection, or within 30 days w...
	C. FHWA’s responsibility to carry out all other actions subject to the terms of this PA that are not the subject of the dispute remain unchanged.

	XIV. Termination
	A. Any Signatory to this PA may terminate it by providing 30 days' notice in writing to the other Signatories, provided that the Signatories will consult during the period prior to termination to seek agreement on amendments or other actions that woul...
	B. If any Signatory to this PA determines that a term will not or cannot be carried out, that party shall immediately consult with the other Signatories to attempt to develop an amendment per Stipulation XII, above. If within 30 days (or another time ...
	C. In the event of termination, FHWA will comply with 36 C.F.R. § 800 for all remaining actions, or until a new agreement is reached fulfilling such requirements.

	This PA will continue in full force and effect until 20 years from the date of execution of the PA, or such time of final acceptance of the Project and when all terms of this PA have been met, should the terms be met prior to the 20-year expiration.  ...
	1. Inadvertent Discovery Plan
	2. All Parties Invited to Consult on the Project
	3. Consulting Parties invited to Concur
	4. Links to Documentation Referenced
	B. Unanticipated Damage to Known Archaeological Resources: if unauthorized excavation occurs outside the approved limits of disturbance (LOD) or other approved boundaries designed to protect archaeological resources or cemeteries and thereby causes im...
	C.  Unanticipated Discovery of Human Remains: Should any burials, interments, or human remains (hereafter, “remains”) be encountered during construction, MDOT SHA will ensure all applicable construction work in the vicinity of the remains is immediate...
	D. Unanticipated Discovery of Archaeological Resources: If previously unidentified archaeological features, artifacts, or other materials (hereafter, “resource”) are discovered during construction, all ground-disturbing work in the vicinity of the res...
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