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File No. 0400501-003 SFG, Collier County  


Dear Mr. Sobczak: 


On February 16, 2022, we received your notice of intent to use a General Permit (GP), 
pursuant to Rule 62-331.225, Florida Administrative Code (F.A.C.), for Aquatic Habitat 
Restoration, Enhancement, and Creation Activities projects in state-assumed waters. 
 
The proposed project is spread across three subareas – Tomato Farm East, Tomato Farm 
Central and Tomato Farm West – located within 2 miles of each other along the north side 
of Bear Island Grade in Big Cypress National Preserve. 
 
Approximately 272 acres within these three areas were cleared for agriculture in the late 
1970s, prior to the establishment of Big Cypress National Preserve (BICY). These farm 
fields were constructed with a system of perimeter dikes, perimeter ditches, and spreader 
swales. Vehicular access to the farms was by unimproved roads or trails. The farm fields 
were abandoned prior to 1984 and have been fallow for several decades. 
 
The proposed Tomato Farm Restoration Project will restore the native vegetation 
(predominantly cypress forest and marsh) and hydrology of approximately 272 acres of 
former agricultural lands by removing the dikes, ditches, and swales, controlling invasive 
and nuisance plants, and planting native trees.  
 
In total, the project will result in the removal and re-establishment to natural wetland 
grade of 18.25 miles of elevated berms and berm-adjacent ditches within a 272-acre area. 
The restoration will result in 33.6 functional units of lift. This Tomato Farm Restoration 
Project is intended to fulfill the mitigation requirement for the Nobles Grade 3-D Seismic 
Survey conducted by Burnett Oil Company (BOCI).  The mitigation requirement for the 
seismic work is being vetted separately by applicable state (FDEP) and federal (NPS) 
review, permits, and/or enforcement actions.  
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The earthwork necessary for bringing the berms and ditches back to natural grade will 
occur in an estimated 42 acres of the total 272-acre restoration area (i.e. the total area of 
the berms and ditches), or about 16 percent of the total area enclosed by the perimeter 
levees. All restoration work shall be conducted according to the attached Detailed Plan, 
Tomato Farms Restoration Project. 
 
Temporary impacts will be associated with the reclamation activities for the access routes 
required to get to and from the fields to conduct the work. National Park Service (NPS) 
has determined that the proposed access routes will traverse 1.85 acres of wetlands. The 
access routes are across old trails that were previously used to access the fields, but which 
have not been traversed in recent times. The impacts assessment for these access routes 
assigned value based on the current condition of the routes. The impacts assumed are that 
the vegetation that has colonized on the trail will be completely impacted, that hydrology 
will be slightly impacted, and that the location score will be only minimally impacted. 
These areas will be allowed to recover naturally without any planting. Any new rutting 
caused by the access will be restored to match pre-project elevations to the maximum 
extent practicable without importing any new fill. The impact calculations for the access 
routes were determined based on time lag factor from the impact scoring outlined above 
back to the existing condition. The lag associated with the roadway access recovery back 
to the current state would result in a need for 0.46 functional units of mitigation lift. A 
portion of the functional lift generated by the overall restoration project will be used to 
offset this functional loss. 
 
Your intent to use a general permit has been reviewed by Department staff for State 404 
Program authorization. Your project qualifies for authorization. However, this letter 
does not relieve you from the responsibility of obtaining other federal, state, or local 
authorizations that may be required for the activity. 
 
State 404 Program Review – Approved 
 
Based on the forms, drawings, and documents submitted with your notice, it appears that 
the project meets the requirements for the General Permit under Rule 62-331.225, F.A.C. 
Any activities performed under a general permit are subject to general conditions required 
in Rule 62-331.201, F.A.C., the conditions of Rule 62-331.225, F.A.C. (attached), and any 
specific conditions, below. Any deviations from these conditions may subject the permittee 
to enforcement action and possible penalties. Please read each section carefully. 
 


Please be advised that the construction phase of the GP must be completed by December 
22, 2025. State 404 Program permits cannot be extended or renewed. 


 
Specific Conditions  
1. All required submittals, such as certifications, monitoring reports, notifications, etc., shall be 


submitted to the Florida Department of Environmental Protection, South District Office, 
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Submerged Lands and Environmental Resource Permitting, P.O. Box 2549, Fort Myers, FL 
33902-2549 or via e-mail to FTMERP_Compliance@dep.state.fl.us. All submittals shall 
include the project name and indicated permit number when referring to this project. 
 
Note: In the event of an emergency, the Permittee should contact the Department by  calling 
(800)320-0519. During normal business hours, the permittee should call (239)344-5600. 


 
4. Construction and operation of the project shall comply with applicable State Water Quality 
 Standards, namely:   
  Rule 62-302.500, F.A.C. – Surface Waters: Minimum Criteria, General Criteria; and 
  Rule 62-302.530, F.A.C. – Table:  Surface Water Quality Criteria - Class III Waters. 
 
5. Prior to initiation of any work authorized by this permit, all wetlands, surface waters, and 


storm drains, outside the specific limits of construction authorized by this permit shall be 
protected from erosion, siltation, sedimentation, and/or scouring, including the placement of 
staked erosion control devices around the project area and staging area(s) that are located 
outside of any authorized impact areas.  


 
6. The Permittee shall use only clean fill material for this project. The fill material shall be free 


from items such as trash, debris, automotive parts, asphalt, construction materials, concrete 
block with exposed reinforcement bars, and soils contaminated with any toxic substance, in 
toxic amounts in accordance with Section 307 of the Clean Water Act. 


 
SPECIFIC CONDITIONS LISTED SPECIES 
7. This permit does not authorize the permittee to cause any adverse impact to or “take” of 


state listed species and other regulated species of fish and wildlife. Compliance with state 
laws regulating the take of fish and wildlife is the responsibility of the owner or applicant 
associated with this project. Please refer to Chapter 68A-27 of the Florida Administrative 
Code for definitions of “take” and a list of fish and wildlife species. If listed species are 
observed onsite, FWC staff are available to provide decision support information or assist in 
obtaining the appropriate FWC permits. Most marine endangered and threatened species are 
statutorily protected and a “take” permit cannot be issued. Requests for further information 
or review can be sent to FWCConservationPlanningServices@MyFWC.com.  


 
Authority for review – Part IV of Chapter 373, Florida Statutes (F.S.), and Title 62, F.A.C. 
 
Additional Information 
 
Please retain this general permit. The activities may be inspected by authorized state personnel in 
the future to ensure compliance with appropriate statutes and administrative codes. If the 
activities are not in compliance, you may be subject to penalties under Chapter 373, F.S., and 
Chapter 18-14, F.A.C. 
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NOTICE OF RIGHTS 
 
This action is final and effective on the date filed with the Clerk of the Department unless a 
petition for an administrative hearing is timely filed under Sections 120.569 and 120.57, F.S., 
before the deadline for filing a petition. On the filing of a timely and sufficient petition, this 
action will not be final and effective until further order of the Department. Because the 
administrative hearing process is designed to formulate final agency action, the subsequent 
order may modify or take a different position than this action. 
 
Petition for Administrative Hearing 
A person whose substantial interests are affected by the Department’s action may petition 
for an administrative proceeding (hearing) under Sections 120.569 and 120.57, F.S. 
Pursuant to Rules 28-106.201 and 28-106.301, F.A.C., a petition for an administrative 
hearing must contain the following information: 
 
(a) The name and address of each agency affected and each agency’s file or 
identification number, if known; 
 
(b) The name, address, any e-mail address, any facsimile number, and telephone number 
of the petitioner, if the petitioner is not represented by an attorney or a qualified 
representative; the name, address, and telephone number of the petitioner’s representative, 
if any, which shall be the address for service purposes during the course of the proceeding; 
and an explanation of how the petitioner’s substantial interests will be affected by the 
agency determination; 
 
(c) A statement of when and how the petitioner received notice of the agency decision; 
 
(d) A statement of all disputed issues of material fact. If there are none, the petition 
must so indicate; 
 
(e) A concise statement of the ultimate facts alleged, including the specific facts 
that the petitioner contends warrant reversal or modification of the agency’s 
proposed action; 
 
(f) A statement of the specific rules or statutes that the petitioner contends require 
reversal or modification of the agency’s proposed action, including an explanation of 
how the alleged facts relate to the specific rules or statutes; and 
 
(g) A statement of the relief sought by the petitioner, stating precisely the action 
that the petitioner wishes the agency to take with respect to the agency’s 
proposed action. 
 
The petition must be filed (received by the Clerk) in the Office of General Counsel of 
the Department at 3900 Commonwealth Boulevard, Mail Station 35, Tallahassee, 
Florida 32399- 3000, or via electronic correspondence at 
Agency_Clerk@dep.state.fl.us. Also, a copy of the petition shall be mailed to the 
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applicant at the address indicated above at the time of filing. 


Time Period for Filing a Petition 
In accordance with Rule 62-110.106(3), F.A.C., petitions for an administrative hearing by 
the applicant and persons entitled to written notice under Section 120.60(3), F.S., must be 
filed within 21 days of receipt of this written notice. Petitions filed by any persons other 
than the applicant, and other than those entitled to written notice under Section 120.60(3), 
F.S., must be filed within 21 days of publication of the notice or within 21 days of receipt 
of the written notice, whichever occurs first.  You cannot justifiably rely on the finality of 
this decision unless notice of this decision and the right of substantially affected persons to 
challenge this decision has been duly published or otherwise provided to all persons 
substantially affected by the decision. While you are not required to publish notice of this 
action, you may elect to do so pursuant Rule 62- 110.106(10)(a). 
 
The failure to file a petition within the appropriate time period shall constitute a waiver of 
that person's right to request an administrative determination (hearing) under Sections 
120.569 and 120.57, F.S., or to intervene in this proceeding and participate as a party to 
it. Any subsequent intervention (in a proceeding initiated by another party) will be only at 
the discretion of the presiding officer upon the filing of a motion in compliance with Rule 
28-106.205, F.A.C. If you do not publish notice of this action, this waiver will not apply 
to persons who have not received written notice of this action. 
 
Extension of Time 
Under Rule 62-110.106(4), F.A.C., a person whose substantial interests are affected by 
the Department’s action may also request an extension of time to file a petition for an 
administrative hearing. The Department may, for good cause shown, grant the request for 
an extension of time. Requests for extension of time must be filed with the Office of 
General Counsel of the Department at 3900 Commonwealth Boulevard, Mail Station 35, 
Tallahassee, Florida 32399- 3000, or via electronic correspondence at 
Agency_Clerk@dep.state.fl.us, before the deadline for filing a petition for an 
administrative hearing. A timely request for extension of time shall toll the running of the 
time period for filing a petition until the request is acted upon. 
 
Mediation 
Mediation is not available in this proceeding. 
 
FLAWAC Review 
The applicant, or any party within the meaning of Section 373.114(1)(a) or 373.4275, F.S., 
may also seek appellate review of this order before the Land and Water Adjudicatory 
Commission under Section 373.114(1) or 373.4275, F.S. Requests for review before the 
Land and Water Adjudicatory Commission must be filed with the Secretary of the 
Commission and served on the Department within 20 days from the date when this order is 
filed with the Clerk of the Department. 
  
 
 







File Name: Big Cypress National Preserve Tomato Farm 
File No: 400501-003 SFG 
Page 6 of 6 
 
Judicial Review 
Once this decision becomes final, any party to this action has the right to seek judicial 
review pursuant to Section 120.68, F.S., by filing a Notice of Appeal pursuant to Florida 
Rules of Appellate Procedure 9.110 and 9.190 with the Clerk of the Department in the 
Office of General Counsel (Station #35, 3900 Commonwealth Boulevard, Tallahassee, 
Florida 32399-3000) and by filing a copy of the Notice of Appeal accompanied by the 
applicable filing fees with the appropriate district court of appeal. The notice must be filed 
within 30 days from the date this action is filed with the Clerk of the Department. 


Executed in Fort Myers Florida. 


STATE OF FLORIDA DEPARTMENT OF ENVIRONMENTAL PROTECTION 


 
 
 
 
 
Megan Mills 
Permitting Administrator 
Florida Department of Environmental Protection 
 
Enclosures:  
Rule 62-331.225, F.A.C. 
General Conditions for All General Permits, Ch. 62-331.201, F.A.C. 
Project drawings, 11 pages 
Certification of Compliance with State 404 Program General Permit, form 62-331.200(1) 
Detailed Plan, Tomato Farms Restoration Project. 
 
CERTIFICATE OF SERVICE 
The undersigned duly designated deputy clerk hereby certifies that this document and all 
attachments were sent on the filing date below to the following listed persons: 
 
cc: Jimi Sadle, National Park Service, Jimi_Sadle@nps.gov 
 


FILING AND ACKNOWLEDGMENT 
 
FILED, on this date, pursuant to Section 120.52, F. S., with the designated Department 
Clerk, receipt of which is hereby acknowledged. 
 
 May 27, 2022 


Clerk   Date 
 







Chapter 62-331 F.A.C. 
 


62-331.225 General Permit for Aquatic Habitat Restoration, Enhancement, and Creation Activities  


(1) This general permit authorizes the following activities:  


(a) Activities in state-assumed waters associated with the restoration, enhancement, and creation of non-tidal 


wetlands and riparian areas, the restoration and enhancement of streams and other open waters, provided those 


activities result in net increases in aquatic resource functions and services. To the extent that an activity requires a 


Section 404 permit, the activities authorized by this general permit, include, but are not limited to: 


1. The removal of accumulated sediments; 


2. The installation, removal, and maintenance of small water control structures, dikes, and berms, as well as 


dredging or filling to restore appropriate stream channel configurations after small water control structures, dikes, 


and berms, are removed; 


3. The installation of current deflectors; 


4. The enhancement, rehabilitation, or re-establishment of riffle and pool stream structure; 


5. The placement of in-stream habitat structures; 


6. Modifications of the stream bed and/or banks to enhance, rehabilitate, or re-establish stream meanders; 


7. The removal of stream barriers, such as undersized culverts, fords, and grade control structures; 


8. The backfilling of artificial channels; 


9. The removal of existing drainage structures, such as drain tiles, and the filling, blocking, or reshaping of 


drainage ditches to restore wetland hydrology; 


10. The installation of structures or fills necessary to restore or enhance wetland or stream hydrology; 


11. The construction of open water areas; 


12. Activities needed to reestablish vegetation, including plowing or discing for seed bed preparation and the 


planting of appropriate wetland species; 


13. Re-establishment of submerged aquatic vegetation in areas where those plant communities previously 


existed; 


14. Mechanized land clearing to remove non-native invasive, exotic, or nuisance vegetation; 


15. Other related activities. 







(b) Relocation of waters, including wetlands and streams, on the project site provided there are net increases in 


aquatic resource functions and services. 


(2) This general permit does not authorize: 


(a) The conversion of a stream or natural wetlands to another aquatic habitat type (e.g., the conversion of a 


stream to wetland or vice versa) or uplands, except for the relocation of waters on the project site. Changes in 


wetland plant communities that occur when wetland hydrology is more fully restored during wetland rehabilitation 


activities are not considered a conversion to another aquatic habitat type.  


(b) Stream channelization.  


(c) Lake restoration projects proposing any type of in-lake disposal of dredged or fill material. 


(3) Authorized activities are subject to the following conditions: 


(a) The aquatic habitat restoration, enhancement, or creation activity must be planned, designed, and 


implemented so that it results in aquatic habitat that resembles an ecological reference. An ecological reference may 


be based on the characteristics of an intact aquatic habitat or riparian area of the same type that exists in the region, 


or it may be based on a conceptual model developed from regional ecological knowledge of the target aquatic 


habitat type or riparian area. 


(b) Only native plant species shall be planted at the site. 


(c) Reporting. For those activities that do not require submittal of a notice of intent, the permittee must submit a 


report the to the Agency at least 30 days prior to commencing activities in state-assumed waters authorized by this 


general permit. The report shall include: 


1. Information on baseline ecological conditions on the project site, such as a delineation of wetlands, streams, 


and/or other aquatic habitats; and  


2. A copy of:  


a. The binding stream enhancement or restoration agreement or wetland enhancement, restoration, or creation 


agreement, or a project description, including project plans and location map;  


b. The Natural Resources Conservation (NRCS) or U.S. Department of Agriculture (USDA) Technical Service 


Provider documentation for the voluntary stream enhancement or restoration action or wetland restoration, 


enhancement, or creation action; or  







c. The Surface Mining Control and Reclamation Act permit issued by Office of Surface Mining Reclamation 


and Enforcement or the applicable state agency.  


(4) Compensatory mitigation is not required for activities authorized by this general permit since these activities 


must result in net increases in aquatic resource functions and services. 


(5) The permittee must submit a notice of intent to use this general permit to the Agency prior to commencing 


any activity, except for the following activities: 


(a) Activities conducted on non-Federal public lands and private lands, in accordance with the terms and 


conditions of a binding stream enhancement or restoration agreement or wetland enhancement, restoration, or 


creation agreement between the landowner and the U.S. Fish and Wildlife Service (FWS), NRCS, the Farm Service 


Agency (FSA), the National Marine Fisheries Service (NMFS), the National Ocean Service (NOS), the U.S. Forest 


Service (USFS), or their designated state cooperating agencies; or 


(b) Voluntary stream or wetland restoration or enhancement action, or wetland creation action, documented by 


the NRCS or USDA Technical Service Provider pursuant to NRCS Field Office Technical Guide standards. 


(6) This general permit can be used to authorize compensatory mitigation projects, including mitigation banks 


and in-lieu fee projects. 


(7) If a site is to be reverted back to its documented prior condition, when the reversion will be conducted as 


described in paragraphs (a) through (c), below, the agreement or general permit shall contain language specifically 


stating the intent to revert at a later date. The reversion activities will require authorization through the use of the 


general permit in Rule 62-331.226, F.A.C., or a State 404 Program individual permit for activities associated with 


reversion but outside of the scope of the original permit.  


(a) In accordance with the terms and conditions of a binding stream or wetland enhancement or restoration 


agreement, or a wetland creation agreement, between the landowner and the FWS, NRCS, FSA, NMFS, NOS, 


USFS, or their designated state cooperating agencies; or  


(b) As a component of voluntary wetland restoration, enhancement, and creation actions documented by the 


NRCS or USDA Technical Service Provider pursuant to NRCS Field Office Technical Guide standards.  


(c) In state-assumed waters for reversion of wetlands that were restored, enhanced, or established on prior-


converted cropland or on uplands, in accordance with a binding agreement between the landowner and NRCS, FSA, 







FWS, or state agencies (even though the restoration, enhancement, or creation activity did not require a Section 404 


permit).  


 


Rulemaking Authority 373.026(7), 373.043, 373.118(1), 373.4131, 373.414(9), 373.4145, 373.4146(2), 403.805(1) 


FS. Law Implemented 373.118, 373.129, 373.136, 373.413, 373.4131, 373.414, 373.4145, 373.4146, 373.416, 


373.422, 373.423, 373.429 FS. History – New ______. 


 







62-331.201 Conditions for General Permits 


(1) General permits shall be subject to the conditions in subsections (2) and (3), below, and the general 


conditions for all general permits in Rule 62-330.405, F.A.C., except subsections 62-330.405(7) and (10), F.A.C. 


The Agency may revise the general conditions in Rule 62-330.405, F.A.C. to include references to applicable rules 


under this Chapter, as necessary. 


(2) When a project requires submittal of a notice of intent to use a general permit, the Agency shall impose 


specific conditions as necessary to assure that the activities will be conducted in compliance with this Chapter, and 


in a manner which minimizes adverse impacts upon the physical, chemical, and biological integrity of wetlands or 


other surface waters, such as mitigation, monitoring, reporting, or recordkeeping requirements and protection 


measures for listed species or historical resources.  


(3) In addition, general permits under this Chapter are subject to the following conditions: 


(a) Aquatic Life Movements. No activity may substantially disrupt the necessary life cycle movements of those 


species of aquatic life indigenous to the waterbody, including those species that normally migrate through the area, 


unless the activity’s primary purpose is to impound water. All permanent and temporary crossings of waterbodies 


shall be suitably culverted, bridged, or otherwise designed and constructed to maintain low flows to sustain the 


movement of those aquatic species. If a bottomless culvert cannot be used, then the crossing shall be designed and 


constructed to minimize adverse effects to aquatic life movements. 


(b) Spawning Areas. Activities in spawning areas during spawning seasons must be avoided to the maximum 


extent practicable. Activities that result in the physical destruction (e.g., through excavation, fill, or downstream 


smothering by substantial turbidity) of an important spawning area are not authorized.  


(c) Migratory Bird Breeding Areas. Activities in state-assumed waters that serve as breeding areas for migratory 


birds must be avoided to the maximum extent practicable. 


(d) Shellfish Beds. No activity may occur in areas of concentrated shellfish populations, unless the activity is 


directly related to a shellfish harvesting activity authorized by general permits in Rule 62-331.211 or 62-331.244, 


F.A.C., or is a shellfish seeding or habitat restoration activity authorized by the general permit in Rule 62-331.225, 


F.A.C.  







(e) Suitable Material. No activity may use unsuitable material (e.g., trash, debris, car bodies, asphalt, etc.). 


Material used for construction or fill must be free from toxic pollutants in toxic amounts as listed in section 307 of 


the CWA, which is incorporated by reference in subparagraph 62-331.053(3)(a)3., F.A.C., or state law. 


(f) Water Supply Intakes. No activity may occur within 1000 feet of a public water supply intake, except where 


the activity is for the repair or improvement of public water supply intake structures or adjacent bank stabilization. 


(g) Fills Within 100-year Floodplains. The activity shall comply with applicable FEMA-approved state or local 


floodplain management requirements.  


(h) Single and Complete Project. The activity must be a single and complete project. The same general permit 


cannot be used more than once for the same single and complete project unless otherwise stated within the general 


permit. (See 404 Handbook, section 3.2.1). 


(i) Wild and Scenic Rivers. No general permit activity may occur in a component of the National Wild and 


Scenic Rivers System, or in a river officially designated by Congress as a study river for possible inclusion in the 


System while the river is in an official study status, unless the appropriate federal agency with direct management 


responsibility for such river has determined in writing that the proposed activity will not adversely affect the Wild 


and Scenic River designation or study status. 


(j) Tribal Rights. No general permit activity may cause more than minimal adverse effects on tribal rights 


(including treaty rights, settlement rights, or rights reserved under state or federal law), protected tribal resources 


(including cultural or burial resources off reservation), tribal waters, or to tribal lands. 


(k) Listed species. No activity is authorized under any general permit which is likely to directly or indirectly 


jeopardize the continued existence of an endangered or threatened species or a species proposed for such 


designation, or which will directly or indirectly destroy or adversely modify the critical habitat of such species. No 


activity is authorized under any general permit which may affect a listed species or critical habitat, unless the 


Agency has consulted with, or been provided technical assistance by the Florida Fish & Wildlife Conservation 


Commission, the U.S. Fish & Wildlife Service, and the National Marine Fisheries Service under their respective 


authorities and appropriate measures to address the effects of the proposed activity have been implemented or are 


required as a specific condition to the general permit.  


(l) Migratory Birds and Bald and Golden Eagles. The permittee is responsible for ensuring their action complies 


with the Migratory Bird Treaty Act, 16 U.S.C. §§ 703 – 712 (2018), incorporated by reference herein 







(https://www.flrules.org/Gateway/reference.asp?No=Ref-12068), and the Bald and Golden Eagle Protection Act,  16 


U.S.C. §§ 668 – 668(d) (2018), incorporated by reference herein 


(https://www.flrules.org/Gateway/reference.asp?No=Ref-12069). The permittee is responsible for contacting the 


appropriate local office of the U.S. Fish and Wildlife Service to determine applicable measures to reduce impacts to 


migratory birds or eagles, including whether incidental take permits are necessary and available under the Migratory 


Bird Treaty Act or Bald and Golden Eagle Protection Act for a particular activity. 


(m) Historic Properties. In cases where the Agency determines, based on information from SHPO, that the 


activity may have the potential to cause effects to properties listed, or eligible for listing, in the National Register of 


Historic Places, the activity is not authorized until a determination of “no effect” or “no adverse effect” is provided 


by SHPO. 


(n) Manatees. In waters that are accessible to manatees, the permittee shall follow the “Standard Manatee 


Conditions for In-Water Work (2011)”, incorporated by reference herein 


(https://www.flrules.org/Gateway/reference.asp?No=Ref-12070).  


(o) Sea turtles, smalltooth sawfish, Gulf sturgeon, or shortnose sturgeon. In waters that are accessible to these 


species, the permittee shall follow the “Sea Turtle and Smalltooth Sawfish Construction Conditions” (March 23, 


2006), incorporated by reference herein (https://www.flrules.org/Gateway/reference.asp?No=Ref-12071).  


(p) Use of Multiple General Permits. The use of more than one general permit under this Chapter for a single 


and complete project is prohibited, except when specified within a specific general permit, or when the acreage loss 


of state-assumed waters authorized by the general permits does not exceed the acreage limit of the general permit 


with the highest specified acreage limit.  


(q) Transfer of General Permit Verifications. If the permittee sells the property associated with the general 


permit verification, the permittee shall transfer the general permit verification to the new owner by submitting a 


completed Form 62-331.100(1) – “Transfer of State 404 Program General Permit Verification” (effective date), 


incorporated by reference in subsection 62-331.100(2), F.A.C., within 30 days of the sale, to the Agency that 


processed the original notice.  


(r) Compliance Certification. Each permittee who receives a general permit verification letter under this Chapter 


must submit a completed Form 62-331.200(1) – “Certification of Compliance with a State 404 Program General 


Permit” (effective date), incorporated by reference in subsection 62-331.200(4), F.A.C., within 30 days of 



https://www.flrules.org/Gateway/reference.asp?No=Ref-12068

https://www.flrules.org/Gateway/reference.asp?No=Ref-12069

https://www.flrules.org/Gateway/reference.asp?No=Ref-12070

https://www.flrules.org/Gateway/reference.asp?No=Ref-12071





completion of the authorized activity, or the implementation of any required compensatory mitigation, whichever is 


later.  


(s) Activities Affecting Structures or Work Built by the United States. If an activity also requires permission 


from the Corps pursuant to 33 U.S.C. § 408 because it will alter or temporarily or permanently occupy or use a 


Corps federally authorized Civil Works project, the prospective permittee is responsible for obtaining such 


permission separately from the Corps prior to commencing activities authorized by the general permit.  


(t) If during the ground disturbing activities and construction work within the permit area, there are 


archaeological or cultural materials encountered which were not the subject of a previous cultural resources 


assessment survey or to which such impacts were not anticipated, including but not limited to pottery, modified 


shell, flora, fauna, human remains, ceramics, stone tools or metal implements, dugout canoes, evidence of structures 


or any other physical remains that could be associated with Native American cultures or early colonial or American 


settlement; the Permittee shall immediately stop all work  and ground-disturbing activities within a 100-meter 


diameter of the discovery and notify the Agency within the same business day. The Agency shall then notify the 


State Historic Preservation Officer (SHPO) and the appropriate Tribal Historic Preservation Officer(s) (THPO(s)) or 


tribe when the interested tribe does not have a THPO, to assess the significance of the discovery and devise 


appropriate actions. 


(u) Additional cultural resources assessments may be required of the permit area in the case of unanticipated 


discoveries or effects to historic properties as referenced in accordance with condition (t), above, and if deemed 


necessary by the SHPO, or THPO(s), Tribes, or Agency. Based on the circumstances of the discovery, equity to all 


parties, and considerations of the public interest, the Agency may modify, suspend, or revoke the permit in 


accordance with Rule 62-331.080, F.A.C. Such activity shall not resume without written authorization from the 


SHPO and THPO(s), or tribe when the interested tribe does not have a THPO, concerning potential effects to 


cultural resources or historic properties for finds under their jurisdiction, and from the Agency. 


(v) In the event that unmarked human remains are identified, they shall be treated in accordance with Section 


872.05, F.S. All work and ground-disturbing activities within a 100-meter diameter of the unmarked human remains 


shall immediately cease and the Permittee shall immediately notify the medical examiner, Agency, and State 


Archaeologist within the same business day. The Agency shall then notify the appropriate SHPO and THPO(s) and 


appropriate tribes and other appropriate consulting parties. Based on the circumstances of the discovery, equity to all 







parties, and considerations of the public interest, the Agency may modify, suspend, or revoke the permit in 


accordance with Rule 62-331.080, F.A.C. Such activity shall not resume without written authorization from the 


medical examiner, State Archaeologist, and from the Agency. Additionally, if the unmarked remains were identified 


on federal lands, or lands where the Archaeological Resources Protection Act, 16 U.S.C. §§ 470aa – 470mm (2018), 


incorporated by reference herein (https://www.flrules.org/Gateway/reference.asp?No=Ref-12072), or the Native 


American Graves Protection Repatriation 25 U.S.C. §§ 3001-3013 (2018), incorporated by reference herein 


(https://www.flrules.org/Gateway/reference.asp?No=Ref-12073), applies, such activity shall not resume without 


written authorization from the SHPO, the appropriate THPO(s), and the federal land manager. 


(w) Noncompliance. The permittee shall timely notify the Agency of any expected or known actual 


noncompliance. 


(x) Inspection and entry. The permittee shall allow the Agency, upon presentation of proper identification, at 


reasonable times to: 


1. Enter upon the permittee's premises where a regulated activity is located or where records must be kept under 


the conditions of the permit, 


2. Have access to and copy any records that must be kept under the conditions of the permit, 


3. Inspect operations regulated or required under the permit, and 


4. Sample or monitor, for the purposes of assuring permit compliance or as otherwise authorized by the Act, any 


substances or parameters at any location. 


(y) The permittee shall comply with all conditions of the permit, even if that requires halting or reducing the 


permitted activity to maintain compliance. Any permit violation constitutes a violation of Part IV of Chapter 373, 


F.S., and this Chapter, as well as a violation of the CWA. 


(z) The permittee shall take all reasonable steps to prevent any unauthorized dredging or filling in violation of 


this permit. 


(aa) Upon Agency request, the permittee shall provide information necessary to determine compliance status, or 


whether cause exists for permit modification, revocation, or termination. 


Rulemaking Authority 373.026(7), 373.043, 373.118(1), 373.4131, 373.414(9), 373.4145, 373.4146(2), 403.805(1) 


FS. Law Implemented 373.118, 373.129, 373.136, 373.413, 373.4131, 373.414, 373.4145, 373.4146, 373.416, 


373.422, 373.423, 373.429 FS. History – New ______. 



https://www.flrules.org/Gateway/reference.asp?No=Ref-12072

https://www.flrules.org/Gateway/reference.asp?No=Ref-12073
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As hydrologist of Big Cypress National Preserve, I certify these drawings to be an accurate 
representation of the project area. 


 


 


 


 


 


___________________________________ 


ROBERT 
SOBCZAK


Digitally signed 
by ROBERT 
SOBCZAK 
Date: 2021.04.08 
10:53:18 -04'00'


Digitally signed by WILLIAM 
SHELLEY 
Date: 2021.04.20 08:56:32 -04'00'
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Form 62-331.200(1) – Certification of Compliance with a State 404 Program General Permit 
Incorporated by reference in subsection in 62-331.200(4), F.A.C. (effective date: December 22, 2020) Page 1 of 1 


Certification of Compliance  
with a State 404 Program General Permit 


 
Instructions: To be completed, executed, and submitted to the Agency within 30 days of completion of the 
authorized activity.  


Permit No:        Permittee’s Name:              


Permittee’s Address:             


Telephone Number:             


Location of the Work:            


Date Work Started:            Date Work Completed:            


PROPERTY IS INACCESSIBLE WITHOUT PRIOR NOTIFICATION: YES      NO      
TO SCHEDULE AN INSPECTION, PLEASE CONTACT           AT           


Description of the Work (e.g., bank stabilization, residential or commercial filling, docks, dredging, etc.): 
                                                                                    
                                                                                    
                                                                                   


Acreage or Square Feet of Impacts to state-assumed waters:             


Describe Mitigation completed (if applicable):                                               
                                                                                    
                                                                                    
                                                                                    


Describe any Deviations from Permit (attach drawing(s) depicting the deviations):                 
                                                                                    
                                                                                    
                                                                                   
  
I certify that all work, and mitigation (if applicable) was done in accordance with the limitations and 
conditions as described in the permit. Any deviations as described above are depicted on the attached 
drawing(s).  
 
 
______________________________________________  _________________________ 
Signature of Permittee       Date: 
 


______________________________________________ 
Name and Title 
 
 
Enclosures: 


 Attached drawing(s) depicting deviations from the permit (if any) 
 Other       
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SUMMARY 
 
In the late 1970s, 272 acres of wetland forests were cleared for agriculture, prior to the 
establishment of Big Cypress National Preserve (BICY). These farm fields were constructed with 
a system of perimeter dikes, perimeter ditches, and spreader swales. Vehicular access to the 
farms was by several unimproved roads or trails. The farm fields were abandoned prior to 1984 
and have been fallow for several decades. 
 
The proposed Tomato Farm Restoration Project will restore the native vegetation 
(predominantly cypress forest and marsh) and hydrology of approximately 272 acres of former 
agricultural lands by removing dikes, ditches, swales, invasive and nuisance plants and 
planting native trees. 
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PROJECT AREA 
 
In total, the project will result in the removal and re-establishment to natural wetland grade of 
20.5 miles of elevated berms and berm-adjacent ditches within a 272-acre area.  
 
The earthwork necessary for bringing the berms and ditches back to natural grade will occur in 
an estimated 42 acres of the total 272-acre restoration area (i.e. the total area of the berms and 
ditches), or about 16 percent of the total area enclosed by the perimeter levees. 
 
The project will occur across three subareas – Tomato Farm East, Tomato Farm Central and 
Tomato Farm West – located within 2 miles of each other along the north side of Bear Island 
Grade in Big Cypress National Preserve.  The three subareas are as follows: 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
(1) Tomato Farm East 


 
Tomato Farm East is surrounded by 2.8 miles of perimeter berm and contains 13.2 miles of 
interior berm for a total length of 16.0 miles.  The perimeter berm contains a ditch (i.e. small 
canal) on its interior side.  Interior berms have ditches on their southern side.   
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(2) Tomato Farm Central 


 
Tomato Farm Central is surrounded by 1.1 miles of perimeter berm and contains 1.3 miles of 
interior berm for a total length of 2.4 miles.  The perimeter berm contains a ditch (i.e. small 
canal) on its interior side.  Interior berms have ditches on their southern side.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


(1)  
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(3) Tomato Field West 
 
Tomato Farm West consists of three separate fields. The northwestern field is surrounded by a 
berm and ditch, but this feature will not be removed as part of this work to avoid impacts that 
would occur from accessing the site. Restoration activities at this site will be restricted to exotic 
plant control, implementation of prescribed fire and planting of trees. The southeastern and 
southwestern fields are surrounded by 2.1 miles of perimeter berm and do not contain any 
interior berms.  These perimeter berms are proposed to be returned to wetland grade. The 
perimeter berm contains a ditch (i.e. small canal) on its interior side. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
PROJECT METHODS 
 
The method for berm removal will be cut and fill using excavators, and therefore will require no 
hauling of soil to or from the restoration area.  All fill from the berms will be pushed into the 
adjacent ditches. 
 


 Restoration activity would occur during the dry season.  
 Degrading spoil banks will be accomplished using excavators or similar earthmoving 


equipment.  
 Access to the restoration sites will be through designated access routes established by 


the NPS. 


 



Dick_R

date







5 
 


 Turbidity barriers will be used where appropriate to prevent offsite discharge of 
turbidity into any nearby open-water channels.   


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
MONITORING AND INVASIVE PLANTS 
 
Monitoring will be focused on documenting the hydrologic and vegetative recovery, and 
ensuring it remains free of exotics.  Invasive plants, non-native plants and nuisance vegetation 
(cattail etc.) will be treated after the completion of the hydrologic restoration. 
 
Additionally, prescribed fire and mechanical clearing followed by selective herbicide 
applications will be used as a first step to offset and remove invasive species in this region of 
the Preserve in early 2022. These treatments will be focused on vegetation in the project areas 
outside of the existing berms and ditches that will be restored during construction. 
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The construction component of the restoration would begin during the 2022 dry season. Work 
would be completed prior to the onset of the wet season. The dry season in south Florida is 
typically from January to May. In the event the work is not completed before weather 
conditions change, the work would be paused until the next dry season.  
 
Proposed Sequencing 
 
2021  
1. Complete compliance and obtain required permits. 
 
a. The South Florida Water Management District issued an Environmental Resource General 
Permit to BICY on May 7, 2021 for the restoration (General Permit No. 11-105129-P). 
Application materials are being submitted here for an FDEP 404 permit. 
 
b. Section 106 Compliance was completed September 2021, summarized in the Cultural and 
Historic Compliance section, below. Consultation with USFWS on potential impacts to 
federally listed species will be completed prior to conducting vegetation clearing and 
earthmoving work. 
 
2022  
1. Pre-construction, photo monitoring points will be taken in the cardinal directions from future 
monitoring plots. Elevation transects will also be established prior to commencement of 
restoration work.   
 
2. Obtain the services of a contractor to conduct the hydrologic restoration of 272 acres of former 
agricultural lands including: 
 
a. Trees and shrubs from the existing berms and ditches, with the exception as noted in 
paragraph (c) below, would be mechanically removed using an excavator or similar 
earthmoving equipment during the dry season (2022). The vegetation and the degraded spoil 
would be dispersed throughout the site or used to backfill ditches/swales. Vegetation would 
not be piled. 
 
b. Original surface hydrology in the disturbed wetland areas would be re-established by 
backfilling the ditches and swales using material from the dikes and surrounding area. 
Followed by grading the surface to natural ambient elevation. 
 
c. Several small sections of berm that are adjacent to hammocks would be left in place as these 
contain mature native trees. These areas are depicted in the figure below. 
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East and Central restoration sites depicting areas (highlighted in purple) where berm and associated vegetation will not be 
removed. 


 
3. Any remaining invasive plant species from the dikes, ditches and swales will be treated with 
herbicide via a contractor or in-house by the NPS. 
 
4. Plant approximately 13,000 cypress saplings from BICY seed sources. The saplings would be 
ready to plant in May/June 2022 at the onset of the rainy season. Cypress saplings would be 
planted at approximately 45 trees/acre (a total of 13,000 trees). Trees would be planted 
randomly to mimic the natural spacing and density of the forested areas surrounding the 
impact sites.” 
 
5. Establish monitoring plots. Four to six 10 x 10m plots will be set up in each farm field to 
assess ground vegetation and shrub layers, along with monitoring cypress establishment and 
development (survival and growth). To evaluate graminoid and shrub recovery, species 
composition, percent cover and height will be recorded. To assess cypress establishment, trees 
will be tagged. Trees will be counted in subplots to monitor sapling survival, diameter at breast 
height (DBH) greater than 2 cm of trees and tree height by height classes will be recorded across 
the 10 m2 plots. 
 
6. During year 1 surveys, post-construction photo monitoring points will be taken at each 
monitoring plot. For years 2-5, photo monitoring points will be taken during survey periods at 
monitoring plots. 
 
Performance Standards and Monitoring 
 
A minimum of two years is anticipated for herbaceous cover to recolonize the restoration sites 
with cover and biomass similar to natural surroundings. Cover of 75% native, non-woody, non-
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nuisance species would be expected after one year and 90% after two years and for the 
remainder of the monitoring period. Four to six 10 x 10m plots will be set up in each farm field 
for ground vegetation, shrub, and cypress recovery evaluation. Species composition, percent 
cover and shrub height will be evaluated in three randomly selected subplots and (3) 1m2 
quadrats within the three randomly selected subplots will be used to assess ground cover in 
each 10m2 plot. These monitoring plots will assess the spatial variation across and within the 
farm fields, along with evaluating this variation temporally. 
 
Trees take many years to reach a fully functional level. Most bald cypress take twenty years at a 
minimum to start reproducing at the Preserve. Within the same 10m2 monitoring plots 
described above, cypress’ survival, DBH of trees 2 cm in diameter, and height measured in 
height classes will be evaluated to assess the survival and growth of planted cypress. Trees will 
be counted in subplots to monitor sapling survival. Trees will be initially tagged during 
monitoring plot set up to assist with tree assessment across the five years. Trees are very slow 
growing in this wetland landscape. Any increases in height or DBH would indicate growth. At 
least 50% of planted trees need to survive through year five post-planting. 
 
Monitoring of the restoration project would occur for five years (starting in 2022) to verify that 
the restoration project meets its identified restoration objectives, or whether corrective action(s) 
would be necessary to achieve, facilitate or eliminate obstacles to restoration success. The 
following criteria, parameters for measurement, methods and timing would be used to monitor 
the success of the restoration project: 
 
1. Elevation transects will be established extending across dikes, ditches and swales extending 
50m into adjacent wetlands prior to commencement of restoration work. Transects will be 
resampled post-restoration, prior to planting. These measurements will be used to assess that 
the restoration area was returned to the natural gradient of the swamp. 
 
2. Documentation of species composition and percent cover of the vegetation community via 
monitoring plots would be used to compare sites within the project area to adjacent reference 
sites. This would assess the degree of change over time from baseline values, along with 
providing invasive/nuisance plant cover information. Survival and growth metrics of planted 
cypress trees would also be determined. 
 
3. Photos at each monitoring plot/point from cardinal directions would be used as a tool for 
documenting the engineering, hydrologic and botanical aspects of the restoration across time. 
 
4. Annual detailed monitoring reports would be created by BICY. The first report would include 
conditions at time zero, prior to restoration activities, along with post-restoration conditions. 
Monitoring reports would include survey data, descriptive vegetative statistics, and 
corresponding site photographs. 
 
Contingency Actions  
 
Immediately after restoration construction grading is complete the grades will be surveyed to 
determine that elevations have been established that match the surrounding surface elevations 
on both the interior and exterior edges of the graded area. Any areas that are determined to be 
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three inches or greater above or below the adjacent surrounding undisturbed elevations will be 
regraded to within the three-inch threshold to the extent practicable using onsite materials. 
Slope of the graded area will match any natural elevation differences between undisturbed 
lands on the interior and exterior of the graded areas. Transitions from graded areas to adjacent 
natural elevations will be smooth and free from escarpments. Actions to achieve the three-inch 
threshold shall be limited to regrading material already onsite that is immediately adjacent to the 
locations at issue.  No additional fill material will be brought from offsite or from other portions 
of the restoration area in order to limit the potential for unanticipated impacts. 
 
BICY staff will verify that the threshold of 75% percent cover of native non-woody plants (after 
one year after seeding or planting) has been achieved. If native non-woody plants do not cover 
at least 75% of the ground surface of the entire restoration area within the first year of growth, 
or if the native ground cover does not reach 90% after the second year of growth, then open 
areas will be planted with native seedlings and/or non-native plants will be removed and 
replaced with native seedlings to achieve percent-cover targets. If the fifth-year monitoring 
report shows that less than 50% of the planted cypress saplings (less than 6,500 seedlings) 
survived, then new saplings will be planted in an amount that will bring the number of planted 
and survived saplings up to 6,500. 
 
FLOODING ASSURANCE 
 
The 272-acre restoration area is contained completely within and surrounded by NPS lands.  
The project can be expected to nominally improve drainage for upstream areas by opening up 
and allowing regional sheet flow within the 272-acre restoration area and will have no effect on 
downstream lands. 
 
MITIGATION ASSURANCE 
 
The project is not being used as mitigation for any NPS proposed activities or actions, nor is it 
associated with another SFWMD or FDEP issued environmental resource permit (ERP).  Rather, 
the 272-acre Tomato Farm Restoration Project fulfills the agreed upon mitigation requirement 
for the Nobles Grade 3-D Seismic Survey conducted by Burnett Oil Co., Inc. (BOCI).  The 
mitigation requirement has already been vetted by applicable state (FDEP) and federal (NPS) 
review and permits.   
 
CULTURAL AND HISTORIC COMPLIANCE 
 
The Preserve performed cultural and historical compliance for this project as described below.  
FDEP indicated to the NPS on a phone call on January 20, 2022 that they would reach out to the 
Florida SHPO for the cultural resource survey report completed by NPS as necessary. 
 


 On July 7, 2021, we sent NHPA Section 106 letters to the Florida SHPO and the 
Miccosukee Tribe of Indians of Florida (Miccosukee Tribe), the Seminole Nation of 
Oklahoma (Seminole Nation), and the Seminole Tribe of Florida (Seminole Tribe) with 
our report on the cultural resource survey of the Tomato Fields conducted between 
March of 2021 and May of 2021 and recommendation of “No Historic Properties 
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Effected” from implementation of a revised compensatory wetland mitigation plan 
there.    


 
 On July 8, 2021, the Seminole Nation responded in a pair of emails with no concerns.  


 
 On August 5, 2021, the Seminole Tribe responded in an email with no objections or 


comments and requested notification of any inadvertent discoveries during 
implementation.  NPS would notify the Florida SHPO and the Tribes of inadvertent 
discoveries.  


 
 On October 4, 2021, the Florida SHPO responded in a letter concurring with our no 


effect determination.  
 


 Though email correspondence was shared and meetings were held with their THPO 
regarding the project in the spring and summer of 2021, no response to our July 7, 2021, 
Section 106 letter was received from the Miccosukee Tribe.   


 
 
 
 
ASSURANCE OF SPECIAL CONDITIONS 
 
This detailed plan is being submitted in support of a 404 General Permit application.  The 
Preserve has received permit approval from the SFWMD for the project as a General Use 
Permit, application no. 210305-5528.  Any and all special conditions noted in rule 62-330.631(3) 
will be applied during all project activities. 
 
SIGNED AND CERTIFIED DRAWINGS 
 
Signed and certified drawings are included as an additional attachment 
 
Supplemental Narrative to the Drawings: The proposed work is consistent with the authorized 
activities as described in the Florida Administrative Code 62-331.225(1)(a), F.A.C and 62-
331.225(3)(a), F.A.C, as follows:  
 


The proposed project is associated with the restoration, enhancement, and creation of non-
tidal wetlands and which result in net increases in aquatic resource functions and services. 
 
The proposed project been planned, designed, and will be implemented to result in 
aquatic habitat that resembles an ecological reference of the same type that exists in the 
region and only include planting of native species.  Monitoring and reporting will be 
performed to measure the ecological outcome and satisfaction of project restoration 
targets.    


 
HABITAT/VEGETATION MAP 
 
Please see additional attachment. 
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United States Department of the Interior 
 


FISH AND WILDLIFE SERVICE 
Florida Ecological Services Field Office  


 


August 31, 2022 
 
Tom Forsyth, Superintendent 
Big Cypress National Preserve 
National Park Service 
31000 Tamiami Trail East 
Ochopee, Florida 34141 
 
 Service Consultation Code: 2022-0013874 
 Date Received: February 16, 2022 
 Consultation Initiation Date: February 16, 2022 


Applicant: Big Cypress National Preserve 
Project: Tomato Field Restoration 
County: Collier 


  
 
Dear Mr. Forsyth: 
 
The U.S. Fish and Wildlife Service (Service) received the National Park Services (NPS) request 
for consultation dated February 16, 2022, for the proposed Tomato Field restoration (Project) 
within the Big Cypress National Preserve (BICY). This document transmits the Service's 
biological opinion (BO) based on our review of the proposed Project located in Collier County, 
Florida, and its effects on the endangered Florida bonneted bat (Eumops floridanus; FBB). It also 
includes and summarizes our concurrences for the BICY’s determinations regarding the 
threatened eastern indigo snake (Drymarchon corais couperi), threatened Audubon’s crested 
caracara (Polyborous plancus audubonii), threatened eastern black rail (Laterallus jamaicensis 
jamaicensis), endangered everglade snail kite (Rostrhamus sociabillis plumbeus), threatened 
wood stork (Mycteria americana), endangered Florida panther (Puma concolor coryi) and FBB 
proposed critical habitat. This document is submitted in accordance with section 7 of the 
Endangered Species Act of 1973, as amended (Act) (87 Stat. 884; 16 U.S.C. 1531 et seq.). 
 
The Service has reviewed the biological information for the FBB, information presented by the 
Applicant, and other available information relevant to this action. The Service determined that 
incidental take associated with this project is not likely to result in jeopardy to the FBB. The 
Service estimates that incidental take will occur in the form of harm, injury, and mortality for 
any FBB that occupy a roost on the property. We estimate that for every 29.41 acres (ac) of FBB 
habitat that is disturbed or destroyed, 12 FBBs will be taken. More details are provided in the 
incidental take statement below.  
 
Consultation history 
 
The NPS submitted a consultation request to the Service by letter dated February 16, 2022. The 
request included a description of project impacts, and information to support “may affect, and is 
likely to adversely affect” determinations for the FBB and “may affect, but is not likely to 
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adversely affect” determinations for the eastern indigo snake (Drymarchon corais couperi), 
Audubon’s crested caracara (Polyborous plancus audubonii), eastern black rail (Laterallus 
jamaicensis jamaicensis), everglade snail kite (Rostrhamus sociabillis plumbeus), threatened 
wood stork (Mycteria americana), Florida panther (Puma concolor coryi) and FBB proposed 
critical habitat. 
 
By email dated March 26, 2022, the NPS provided updated project description and summary of 
vegetation impacts anticipated from the Project. 
 


BIOLOGICAL OPINION 
 
This BO provides the Service’s opinion as to whether the proposed Project is likely to jeopardize 
the continued existence of the FBB. 
 
ANALYTICAL FRAMEWORK FOR THE JEOPARDY DETERMINATIONS 
 
Jeopardy determination 
 
The Act requires that Federal agencies ensure that any action they authorize, fund, or carry out is 
not likely to jeopardize the continued existence of listed species. “Jeopardize the continued 
existence of” means to engage in an action that reasonably would be expected, directly or 
indirectly, to reduce appreciably the likelihood of both the survival and recovery of a listed species 
in the wild by reducing the reproduction, numbers, or distribution of that species (50 CFR § 
402.02). 
 
The jeopardy analysis in this BO relies on four components: (1) the Status of the Species, which 
describes the range-wide condition of the species, the factors responsible for that condition, and its 
survival and recovery needs; (2) the Environmental Baseline, which analyzes the condition of the 
species in the action area, the factors responsible for that condition, and the relationship of the 
action area to the survival and recovery of the species; (3) the Effects of the Action, which 
determine the direct and indirect impacts of the proposed Federal action and the effects of any 
interrelated or interdependent activities on the species; and (4) the Cumulative Effects, which 
evaluate the effects of future, non-federal activities in the action area on the species. 
 
In accordance with policy and regulation, the jeopardy determination is made by evaluating the 
effects of the proposed federal action in the context of the current status of the species, considering 
any cumulative effects, to determine if implementation of the proposed action is likely to cause an 
appreciable reduction in the likelihood of both the survival and recovery of the species in the wild. 
 
DESCRIPTION OF THE PROPOSED ACTION 
 
The Applicant’s proposed Project is to conduct hydrological and ecological restoration and 
enhancement at four locations in the northwestern portion of the BICY. The proposed work will 
occur in a 272-ac wetland site complex off Bear Island Grade. These sites were formerly ditched 
for drainage and cultivated but have not been used for that purpose in over 40 years. Within the 
sites, remnant drainage ditches and associated berms remain, disrupting local hydro patterns and 
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creating habitat for non-native and/or native plant species that are inconsistent with historic, pre-
cultivation conditions at the site. The proposed work includes restoration of natural soil elevation 
through removal of berms and backfilling of existing ditches, control of non-native species found 
at the sites and planting of pond cypress (Taxodium ascendens) trees to create vegetation 
consistent with adjacent, unimpacted plant communities. Construction activities are proposed to 
occur this dry season (March-May 2022) with planting occurring after construction activities and 
to correspond with onset of the annual rainy season (June-August 2022). Monitoring to ensure 
success of the mitigation project will be carried out for period of 5 years following completion of 
the restoration work. The work is being proposed as mitigation for impacts to natural wetland 
communities from seismic testing that was carried out by Burnett Oil in 2018-2018. BICY 
previously consulted with the Service on the seismic testing work (Consultation #2015-I-0080). 
However, the proposed mitigation work described here was not included in the activities 
associated with that consultation. 
 
The project will occur across three subareas – Tomato Farm East, Tomato Farm Central and 
Tomato Farm West – located within 2 miles (mi) of each other along the north side of Bear 
Island Grade in BICY. Tomato Farm East is surrounded by 2.8 mi of perimeter berm and 
contains 13.2 mi of interior berm for a total length of 16.0 mi. The perimeter berm contains a 
ditch (i.e., small canal) on its interior side. Interior berms have ditches on their southern side. 
Tomato Farm Central is surrounded by 1.1 mi of perimeter berm and contains 1.3 mi of interior 
berm for a total length of 2.4 mi. The perimeter berm contains a ditch (i.e., small canal) on its 
interior side. Interior berms have ditches on their southern side. Tomato Farm West consists of 
three separate fields. The northwestern field is surrounded by a berm and ditch, but this feature 
will not be removed as part of this work to avoid impacts that would occur from accessing the 
site. Restoration activities at this site will be restricted to exotic plant control, implementation of 
prescribed fire and planting of trees. The southeastern and southwestern fields are surrounded by 
2.1 mi of perimeter berm and do not contain any interior berms. These perimeter berms are 
proposed to be returned to wetland grade. The perimeter berm contains a ditch (i.e., small canal) 
on its interior side. The total area of disturbance from proposed restoration activities including 
access routes, interior berms removal, and borrow ditch backfilling is 29.41 ac. 
 
Minimization and conservation measures 
 
The following measures are expected to minimize adverse effects to FBB, eastern indigo snake, 
Audubon’s crested caracara, and Everglade snail kite. 
 


1. Surveys for federally listed species, including FBB, would be conducted by a qualified 
biologist prior to vegetation removal and any other construction activity within the 
project area. A qualified biological monitor will be on site during removal of vegetation 
from berms. 


2. All potential roost trees with structural features suitable for roosting will be investigated 
further with a peeper camera if a potential roosting site is found. If an active bat roost is 
found, an acoustic recorder will be set up in an attempt to verify species. Known FBB 
roost trees will be left in place and not removed. When using heavy equipment, a 
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250-foot buffer will be established around known or suspected roosts to limit disturbance 
to roosting bats. Areas where berms are adjacent to hammock vegetation will not be 
removed and vegetation will not be disturbed. 


3. If listed species are observed within the Project area, all work will stop until individuals 
leave the area on their own. 


4. All project activities will adhere to “Management guidelines for Audubon’s crested 
caracara.” 
(https://www.fws.gov/verobeach/BirdsPDFs/ManagementPracticesCaracara.pdf?spcode=
A003).  


5. All project activities will adhere to “Draft management guidelines for Everglade snail 
kite” 
(https://www.fws.gov/verobeach/BirdsPDFs/20060221SnailKiteManagementGuidelines2
.pdf).  


6. All project activities will adhere to “Standard protection measures for eastern indigo 
snake” 
(https://www.fws.gov/northflorida/indigosnakes/20130812_eastern_indigo_snake_standa
rd_protection_measures.htm). 


 
Action Area 
 
The action area is defined as all areas to be affected directly or indirectly by the Federal action. 
For this Project, the Service has identified the action area as the entire 272 ac proposed Project 
site. Based on the implementation of the proposed action, we do not anticipate that any effects of 
the action will extend beyond the Project footprint. 
 
SPECIES AND CRITICAL HABITAT NOT LIKELY TO BE ADVERSELY AFFECTED 
BY THE PROPOSED ACTION 
 
The NPS has determined that the Action may affect but is not likely to adversely affect the 
eastern indigo snake (Drymarchon corais couperi), Audubon’s crested caracara (Polyborous 
plancus audubonii), eastern black rail (Laterallus jamaicensis jamaicensis), everglade snail kite 
(Rostrhamus sociabillis plumbeus), wood stork (Mycteria americana), Florida panther (Puma 
concolor coryi), and FBB proposed critical habitat. The Service concurs with these 
determinations. 
 
STATUS OF THE SPECIES 
 
Florida bonneted bat 
 
Please see enclosure for the Status of the Species for the FBB. 
 
Summary of threats to the species 
 
The loss, degradation, and modification of native forested habitat and roost sites were primary 
considerations in listing the FBB as endangered. Other threats include loss of foraging habitat, 
competition for tree cavities, pesticides and contaminants, ecological light pollution, climate 
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change, sea level rise, and other anthropogenic factors. Threats to the FBB that are relevant to 
the proposed Project, and will be discussed in the remaining sections of this BO, are the loss of 
native forested habitat, foraging habitat, and potential roost sites. 
 
ENVIRONMENTAL BASELINE 
 
Status of the species within the action area 
 
Florida bonneted bat 
 
The Project site contains suitable FBB foraging and roosting habitat. Two roost sites have been 
previously identified within the preserve. The known nearest roost site in BICY is approximately 
11 km south of the proposed project area. There are no observations or other direct evidence that 
FBB occurs within or utilizes the project area. Acoustic surveys of the proposed project area 
have not been conducted. 
 
Limited information on FBB foraging behavior is currently available. In one study using GPS-
satellite tags at Babcock-Webb Wildlife Management Area (WMA), researchers found that most 
FBB locations were within one mi of the roost (point of capture) (Ober 2015). However, FBBs 
also tended to take one longer foray, up to 7 mi, shortly after sunset each night (Ober 2015; Ober 
2016). Data also indicates that individuals can forage several mi (24 mi maximum) from their 
roosts and cover long distances in one night (56 mi maximum) (Ober 2016; Webb 2018a Webb 
2018b). Based on this information, the Service expects that FBBs forage over the Project site and 
may roost onsite or nearby. 
 
Factors affecting the species environment within the action area 
 
Climate Change 
 
Our analyses under the Act include consideration of observed or likely environmental effects related 
to ongoing and projected changes in climate. As defined by the Intergovernmental Panel on Climate 
Change (IPCC), “climate” refers to average weather, typically measured in terms of the mean and 
variability of temperature, precipitation, or other relevant properties over time; thus, “climate change” 
refers to a change in such a measure which persists for an extended period, typically decades or 
longer, due to natural conditions (e.g., solar cycles) or human-caused changes in the composition of 
the atmosphere or in land use (IPCC 2013, p. 1450). Because observed and projected changes in 
climate at regional and local levels vary from global average conditions, rather than using global 
scale projections, we use “downscaled” projections when they are available. In our analysis, we use 
our expert judgment to weigh the best scientific and commercial data available in our consideration 
of relevant aspects of climate change and related effects. Based on the observed trends in the climate 
record gathered from thousands of temperature and precipitation recording stations around the world 
and changes observed in physical and biological systems, the scientific community is certain that the 
earth’s climate is changing and a warming trend in the climate is occurring (USGS 2019). 
 
Florida is vulnerable to pulse events and sea level rise as well as to changes in rainfall and 
temperatures expected due to changes in environmental trends. NOAA (2017) model simulations 
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using the more recent Coupled Model Intercomparison Project Phase 5 (CMIP5) predicts 
changes in precipitation seasonally for South Florida with increases in dry season rainfall up to 
20 percent and decreases in wet season rainfall up to 30 percent. The change in timing of rainfall 
will likely stress ecosystems and cause changes in vegetation types. The increased rainfall could 
reduce our ability to effectively use prescribed burning to manage habitat in optimal conditions 
for FBBs and their prey. Increased rainfall could also alter the amount of area suitable for FBBs, 
by increasing the area covered with standing water or the duration of inundation of seasonally 
wet areas. Conversely, increased rainfall could increase prey abundance and foraging 
opportunities for the species. 
 
It is difficult to estimate, with any degree of precision, which species will be affected by climate 
change or exactly how they will be affected. The Service will use Strategic Habitat Conservation 
planning, an adaptive science-driven process that begins with explicit trust resource population 
objectives, as the framework for adjusting our management strategies in response to climate 
change (Service 2006). 
 
EFFECTS OF THE ACTION 
 
Florida bonneted bat 
 
Vegetation removal 
 
Roosts 
 
Vegetation removal have the potential to harm or kill individual FBBs within the Project area as 
trees are removed if there is an occupied FBB roost. Loss of an active roost during a critical life 
history stage (e.g., when females are pregnant or rearing young) would result in the loss of 
individuals and could have more significant effects to the FBB population considering the 
species’ low fecundity and small population size (Service 2013b). We do not have recent 
acoustic data or roost evaluation data for the Project site. Given the proximity of roost detections 
to the action area, and the distances FBB foraged from roosts in the Babcock-Webb WMA study 
(1 mi to 7 mi), we estimate that there would be one roost that would be affected by construction 
activities.  
 
Service data on 19 FBB roosts occurring range-wide indicate colony size varies, with the 
smallest occupied by 1 individual and the two largest occupied by 54 and 80 individuals (Braun 
de Torrez 2019). In the absence of site-specific information, the Service considers 12 individuals 
per roost to be a reasonable average estimate of how many individual bats may occur in any 
given roost. Consequently, we estimate the roost within the action area would have 12 
individuals. Given the noise and general construction disturbance, some of the predicted 12 
FBBs may escape and leave the roost during vegetation removal, avoiding injury and mortality; 
however, if vegetation removal occurs during a time when pups may be present, any and all 
young would be injured or killed. Any FBBs that escape and survive the roost removal may 
experience subsequent injury or mortality if they do not have another roosting opportunity 
nearby. Multiple opportunities may be available adjacent to the berms, which is expected to 
decrease the likelihood of injury or mortality to these individuals. 
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Foraging habitat 
 
The disturbance of approximately 29.41 ac (total removal area on existing vegetated berms, 
borrow ditches, and site access routes) could adversely affect FBBs by removing significant or 
important foraging areas. Loss of important foraging habitat could result in reduced fitness or 
reduced reproductive success (fewer or less fit young) because adults may have to spend more 
time foraging to make up for lost food sources, or they may have to fly farther to find the same 
amount of food. As previously described, we expect that FBBs are currently foraging over the 
entire Project site. 
 
Limited information on FBB foraging behavior is currently available. Using the flight distances 
observed in the study on Babcock-Webb WMA discussed above we consider how FBB may 
forage in an area. Assuming a foraging area centered on a roost with a 1-mi radius, FBBs likely 
search for prey throughout 2,010 ac, and could search for prey up to 98,470 ac (7 mi radius) or 
more, on any given night. Suitable insect prey is ephemeral and is affected by weather conditions 
(e.g., rainfall and wind), thus we anticipate that FBBs are constantly surveying a large area to 
find the best resources. Large conversions of habitat are expected to change the production and 
availability of prey items for FBBs. However, it is difficult to know the particular value of any 
given parcel for foraging because of changes seasonally and with weather. Some areas could be 
relatively small in acreage, but be important food sources based on habitat, rainfall, and general 
prey production, while other areas could be large in acreage and have lower value as foraging 
habitat because prey production is low. 
 
All cleared and filled areas (interior berms and borrow ditches) are expected to recover to 
graminoid or cypress-dominated wetlands in the years following restoration activities. Due to the 
low stature of vegetation and absence of trees of sufficient size to serve as potential Florida 
bonneted bat roost sites, removal of vegetation on these berms and filling of associated borrow 
ditches is not expected to impact potential FBB roosting habitat. Plant communities in all of the 
fields are considered to represent foraging habitat for FBB and project activities are not expected 
to result in changes in the quality of the areas for foraging. We expect that any surviving local 
bats will locate and establish new foraging areas and would only experience a reduction in 
fitness with associated reduction in productivity for one year following development. 
 
Construction activities 
 
Noise 
 
All of the construction activities associated with the implementation of the proposed action have 
the potential to produce some level of physical disturbance because they involve the presence of 
humans and associated equipment, vehicles, and machinery. Although these types of adverse 
effects are not easily quantified, some form of physical effects from the presence of humans and 
associated noise may elicit a disturbance response in individual bats. The net effect of physical 
disturbance, including sustained sources of noise, may be a localized reduction of productivity, 
and avoidance of otherwise suitable habitat. 
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Noise associated with construction activities could disturb bats where that noise exceeds ambient 
levels. FBBs may be temporarily interrupted from resting or caring for young by this activity.  
Harvey et al. (1999) indicated noise disturbance to summer maternity colonies of bats is 
extremely detrimental. In general, maternity colonies do not tolerate disturbance, especially 
when flightless young are present. Newborn or immature bats may be dropped or abandoned by 
adults if disturbed (Harvey et al. 1999). This may be particularly damaging to the FBB because 
of this species’ low fecundity and low abundance.  
 
FBB would be most at risk to noise disturbance while at roost during the proposed daytime 
vegetation removal and construction activities. As any roost within the action area will be 
removed during vegetation removal activities, FBBs would only be temporarily disturbed by the 
noise before fleeing or being killed when the roost is removed.  
 
Interrelated and interdependent actions 
 
An interrelated activity is an activity that is part of the proposed action and depends on the 
proposed action for its justification. An interdependent activity is an activity that has no 
independent utility apart from the action under consultation. Interrelated or interdependent 
actions are not expected to result from the proposed Project. 
 
CUMULATIVE EFFECTS 
 
Cumulative effects include the effects of future State, Tribal, local, or private actions that are 
reasonably certain to occur in the action area considered in this BO. Future Federal actions that 
are unrelated to the proposed action are not considered in this section because they require 
separate consultation under the Act. The Service is not aware of any cumulative effects within 
the action area. 
 
CONCLUSION 
 
After reviewing the current status of the FBB, the environmental baseline for the action area, the 
effects of the proposed action, and the cumulative effects, it is the Service’s BO that the Project, 
as proposed, is not likely to jeopardize the continued existence of the FBB. We have reached this 
conclusion because: (1) the injury or death of FBBs would be limited to one roost predicted on 
site, and less than 12 individuals and any young would be killed; (2) although the population of 
FBBs is not known, we anticipate the loss of less than 12 individuals and any young would not 
significantly reduce the overall population range-wide; (3) the conversion of foraging habitat is 
only expected to reduce the fitness and productivity of any remaining FBBs for one year, and 
this temporary reduction in productivity is not expected to be significant for the overall 
population; and (4) the Project disturbance of 29.41 ac of habitat, represents a small portion of 
habitat available for the FBB and will not result in a reduction of the species range. Hydrologic 
and habitat restoration is expected to result in maintenance or improvements to potential foraging 
habitat in the Project area.  
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INCIDENTAL TAKE STATEMENT 
 
Section 9 of the Act and Federal regulation pursuant to section 4(d) of the Act prohibit the take 
of endangered and threatened species, respectively, without special exemption. Take is defined 
as to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture or collect, or to attempt to 
engage in any such conduct. Harm is further defined by the Service to include significant habitat 
modification or degradation that results in death or injury to listed species by significantly 
impairing essential behavioral patterns, including breeding, feeding, or sheltering. Harass is 
defined by the Service as intentional or negligent actions that create the likelihood of injury to 
listed species to such an extent as to significantly disrupt normal behavior patterns which 
include, but are not limited to, breeding, feeding, or sheltering. Incidental take is defined as take 
that is incidental to, and not the purpose of, the carrying out of an otherwise lawful activity. 
Under the terms of section 7(b)(4) and section 7(o)(2), taking that is incidental to, and not intended 
as part of the agency action, is not considered to be prohibited taking under the Act provided such 
taking follows the terms and conditions of this incidental take statement. 
 
The terms and conditions described below are nondiscretionary and must be undertaken by the 
NPS, so they become binding conditions of any grant or permit issued to the Applicant, as 
appropriate, for the exemption in section 7(o)(2) to apply. The NPSs has a continuing duty to 
regulate the activity covered by this incidental take statement. If the NPSs 1) fails to assume and 
implement the terms and conditions or 2) fails to require the Applicant to adhere to the terms and 
conditions of the incidental take statement through enforceable terms that are added to the permit 
or grant document, the protective coverage of section 7(o)(2) may lapse. In order to monitor the 
impact of incidental take, the Applicant must report the progress of the action and its impact on 
the species to the Service as specified in the Incidental Take Statement [50 CFR § 402.14(i)(3)]. 
 
AMOUNT OR EXTENT OF TAKE ANTICIPATED 
 
The Service has reviewed the biological information for the FBB, information presented by the 
Applicant, and other available information relevant to this action. The Service anticipates that 
incidental take will be in the form of harm and as well as injury and mortality for any FBB that 
occupy a roost on the property. We estimate the roost is occupied by 12 FBBs, and a subset of 
these will be injured or killed, while some only be harmed and escape. Any flightless young 
present when the roost is removed will be killed. Disturbance of 29.41 ac of foraging habitat is 
expected to harm (reduction in feeding and productivity) any individuals that escape and survive 
once the roost is removed and the estimated 12 FBBs occupying an adjacent roost and using this 
habitat as their primary foraging grounds. Since the location of a roost on-site is unknown it 
would be removed without knowledge of its contents, and we will not be able to document how 
many bats escaped or were killed. Furthermore, we have no means to monitor the loss in fitness 
and productivity the remaining FBBs, because the location of the roosts may continue to be 
unknown for the duration of the proposed action. Consequently, the Service will use 29.41 ac of 
FBB habitat as a surrogate for the FBBs taken. If, during the course of the action, this level of 
incidental take is exceeded, such incidental take represents new information requiring reinitiation 
of consultation and review of the reasonable and prudent measures provided.  
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EFFECT OF THE TAKE 
 
In the accompanying BO, the Service determined this level of anticipated take is not likely to 
result in jeopardy to the FBB. 
 
REASONABLE AND PRUDENT MEASURES 
 
When providing an incidental take statement, the Service is required to give reasonable and 
prudent measures it considers necessary or appropriate to minimize the take, along with terms 
and conditions that must be complied with to implement the reasonable and prudent measures. 
The Service believes the following reasonable and prudent measure is necessary and appropriate 
to minimize effects of the proposed Project on the FBB: Minimize injury or mortality to 
individual FBB. 
 
TERMS AND CONDITIONS 
 
In order to be exempt from the prohibitions of section 9 of the Act, the NPSs must comply with 
the following terms and conditions, which implement the reasonable and prudent measures, 
described above and outline required reporting/monitoring requirements. The terms and 
conditions are non-discretionary. 
 


1. Inspect all trees suitable for FBB roosting for potential cavities prior to removal. 
Cavities should be peeped to identify contents.  


2. If FBBs occupy a tree that will be removed, they should be excluded following 
Service protocols prior to the tree removal. 


 
MONITORING AND REPORTING REQUIREMENTS  
 
Pursuant to 50 CFR § 402.14(i)(3), the NPSs must provide adequate monitoring and reporting to 
determine if the amount or extent of take is approached or exceeded. In order to monitor the 
impacts of incidental take, the NPSs will require the Applicant to report the total acres of habitat 
converted within 3 months of the completion of construction. In addition, the results of tree 
cavity peeping should be provided to demonstrate compliance with this condition and to identify 
if any roosts were documented.  
 
DISPOSITION OF DEAD OR INJURED SPECIMENS 
 
Upon locating a dead, injured, or sick threatened or endangered species, initial notification must 
be made to the nearest Service Law Enforcement Office: 20501 Independence Blvd., Groveland, 
Florida 34736; 352-429-1037. Additional notification should be made to the Florida Fish and 
Wildlife Conservation Commission (FWC); Southwest Region; 3900 Drane Field Rd; Lakeland, 
Florida; 33811; 863-648-3200 or Wildlife Alert Hotline 1-888-404-3922, and the Service’s 
Florida Ecological Service’s Office (1339 20th Street, Vero Beach, Florida 32960-3559; 772-
562-3909). Care should be taken in handling sick or injured specimens to ensure effective 
treatment and in the handling of dead specimens to preserve biological material in the best 
possible state for later analysis as to the cause of death. In conjunction with the care of sick or 
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injured endangered or threatened species or preservation of biological materials from a dead 
animal, the finder has the responsibility to carry out instructions provided by Law Enforcement 
to ensure that evidence intrinsic to the specimen is not unnecessarily disturbed.  


CONSERVATION RECOMMENDATIONS 


Section 7 (a)(l) of the Act directs Federal agencies to utilize their authorities to further the 
purposes of the Act by carrying out conservation programs for the benefit of endangered and 
threatened species. Conservation recommendations are discretionary agency activities to 
minimize or avoid adverse effects of a proposed action on listed species or critical habitat, to 
help implement recovery plans, or to develop information. The Service recommends the 
following: To reduce the potential that young flightless FBB pups are taken, the Service 
recommends removing potential roost trees from January 1, through April 15, to avoid breeding 
season and the possibility of undetected pups inside roost trees during removal. 


REINITIATION NOTICE 


This concludes formal consultation on the action(s) outlined in the Project consultation request. 
As provided in 50 CFR § 402.16, reinitiation of formal consultation is required where 
discretionary NPSs involvement or control over the action has been retained (or is authorized by 
law) and if: 1) the amount or extent of incidental take is exceeded (29.41 ac of FBB habitat); 2) 
new information reveals effects of the NPSs action that may affect listed species or critical 
habitat in a manner or to an extent not considered in this opinion; 3) the NPSs action is 
subsequently modified in a manner that causes an effect to the listed species or critical habitat 
not considered in this opinion; or 4) a new species is listed or critical habitat designated that may 
be affected by the action. In instances where the amount or extent of incidental take is exceeded, 
any operations causing such take must cease until reinitiation. 


Thank you for your cooperation and effort in protecting federally listed species and fish and 
wildlife resources. If you have any questions regarding this Project, please contact Lucas Davis 
by email at Lucas_Davis@fws.gov, or by phone at 904-731-3336. 


Sincerely yours, 


Robert Carey 
Manager, Environmental Review Division 
Florida Ecological Services Office, Gainsville, FL


Enclosures: 
A: Florida Bonneted Bat Status of the Species 







12 


LITERATURE CITED 
 


Harvey, M.J., J.S. Altenbach, and T.L. Best. 1999. Bats of the United States. Published by the 
 Arkansas Game and Fish Commission. In cooperation with the Asheville Field Office, 
 U.S. Fish and Wildlife Service. 
 
IPCC 2013. Annex III: Glossary [Planton, S. (ed.)]. Pp. 1147-1465 In: Climate Change 2013: 


The Physical Science Basis. Contribution of Working Group I to the Fifth Assessment 
Report of the Intergovernmental Panel on Climate Change [Stocker, T.F., D. Qin, G.-K. 
Plattner, M. Tignor, S.K. Allen, J. Boschung, A. Nauels, Y. Xia, V. Bex and P.M. 
Midgley (eds.)]. Cambridge University Press, Cambridge, United Kingdom and New 
York, New York, USA.  https://www.ipcc.ch/pdf/assessment-
report/ar5/wg1/WG1AR5_AnnexIII_FINAL.pdf 


 
Miller, L. 2010. Climate of South Florida; Everglades Restoration Transition Plan Phase I 


Biological Opinion. Vero Beach, Florida: U.S. Fish and Wildlife Service. 
 
NOAA. 2017. Global and Regional Sea Level Rise Scenarios for the United States. NOAA 


Technical Report NOS CO-OPS 083. National Oceanic and Atmospheric Administration. 
Silver Spring, MD.  


 
Ober, H. 2015. Annual report to USFWS for calendar year 2015. Permit number TE23583B-1. 


University of Florida, Department of Wildlife Ecology and Conservation, North Florida 
Research and Education Center. Quincy, Florida. 


 
Ober, H. 2016. Annual report to USFWS for calendar year 2016. Permit number TE23583B-1. 


University of Florida, Department of Wildlife Ecology and Conservation, North Florida 
Research and Education Center. Quincy, Florida. 


 
U.S. Fish and Wildlife Service (Service). 2006. Strategic Habitat Conservation. Final Report of 


the National Ecological Assessment Team to the U.S. Fish and Wildlife Service and U.S. 
Geologic Survey. 48 pages. 
 


U.S. Fish and Wildlife Service. 2010. South Florida Programmatic Concurrence Wood 
Stork. Service Consultation Code 41420-2007-I-0964. May 18, 2010. South Florida 
Ecological Services Office. Vero Beach, Florida. 


 
U.S. Fish and Wildlife Service (Service). 2013a. Programmatic Concurrence for the 


Implementation of the Corps of Engineers, Jacksonville District, and the State of 
Florida Effect Determination Key for the Manatee in Florida, April 2013. April 25, 
2013. Service Consultation Code 2013-I-015. South Florida Ecological Services 
Office. Vero Beach, Florida. 


 
U.S. Fish and Wildlife Service (Service). 2013b. Endangered and threatened wildlife and plants; 
 endangered species status for the Florida bonneted bat. Federal Register 78:61004-61043. 
 







13 


U.S. Fish and Wildlife Service (Service). 2019. Consultation Key for the Florida bonneted bat. 
U.S. Fish and Wildlife Service; Florida Ecological Services Offices; Vero Beach, Florida. 


 
U.S. Geological Survey (USGS). 2019. Web Page -FAQ: How do we know the climate is 


changing? https://www.usgs.gov/faqs/how-do-we-know-climate-changing-1?qt-
news_science_products=0#qt-news_science_products 


 
Webb, E.N. 2018a. Email to Paula Halupa et al. University of Florida, Department of Wildlife 


Ecology and Conservation. Gainesville, Florida. April 1, 2018. 
 
Webb, E.N. 2018b. Presentation given at Florida bonneted bat working group meeting at The 


Conservancy of Southwest Florida. University of Florida, Department of Wildlife 
Ecology and Conservation. Gainesville, Florida. May 24, 2016. 





				2022-08-31T16:38:54-0400

		ROBERT CAREY












South Florida Water Management District
Environmental Resource General Permit No. 11-105129-P 


Date Issued: May 7, 2021  
 


 
Permittee: Big Cypress National Preserve


33100 Tamiami Trail East
Ochopee, FL 34141-1000
 


Project:
 


Tomato Farm Restoration Project 


Location:
 


Collier County, See Exhibit 1 
 


Application No.    210305-5528   
 


Description: The proposed project is to restore the native vegetation and hydrology of a 272 acre
former agricultural development within the Big Cypress National Preserve. The project
will restore three separate farm fields and is located east of State Road 29 and north of
Interstate 75 in Collier County, Florida. See Exhibit No. 1.0 for Location Map. The
restoration activities involve removing dikes, ditches, swales and perimeter berms, and
restoring these areas to natural wetland grades. Invasive plants will also be removed
within the restoration area. See Exhibit No. 2.0 for Project Details. 
 


Rule: 62-330.631, F.A.C.: General Permit to Governmental Entities for Limited Environmental
Restoration or Enhancement Activities 
 


Expiration: May 7, 2026
 


Your application to use a General Environmental Resource Permit has been approved. This action is taken
based on Chapter 373, Part IV, of Florida Statutes (F.S.) and the rules in Chapter 62-330, Florida
Administrative Code (F.A.C.). Please read this entire agency action thoroughly and understand its contents.


This permit is subject to:


Not receiving a filed request for a Chapter 120, F.S., administrative hearing.
The attached General Conditions for Environmental Resource General Permits.
The attached Specific Conditions.
All referenced Exhibits.


Should you object to these conditions, please refer to the attached "Notice of Rights" which addresses the
procedures to be followed if you desire a public hearing or other review of the proposed agency action.
Please contact this office if you have any questions concerning this matter. If we do not hear from you in
accordance with the "Notice of Rights", we will assume that you concur with the District's action.


Certificate of Service


I hereby certify that this written notice has been mailed or electronically transmitted to the Permittee (and
the persons listed in the distribution list) on May 7, 2021 , in accordance with Section 120.60(3), F.S. Notice
was also electronically posted on this date through a link on the home page of the District's website
(www.sfwmd.gov/ePermitting).
 


 


Laura Layman
Section Leader


 
 



http://www.sfwmd.gov/ePermitting





 


General Conditions for All General Permits, 62-330.405, F.A.C.


 
1. The general permit is valid only for the specific activity indicated. Any deviation from the


specified activity and the conditions for undertaking that activity shall constitute a violation of the
permit and shall subject the permittee to enforcement action and revocation of the permit under
Chapter 373, F.S.
 


2. The general permit does not eliminate the necessity to obtain any required federal, state, local
and special district authorizations prior to the start of any construction, alteration, operation,
maintenance, removal or abandonment authorized by this permit; and it does not authorize any
violation of any other applicable federal, state, local, or special district laws (including, but not
limited to, those governing the “take” of listed species).
 


3. This general permit does not convey to the permittee or create in the permittee any property
right, or any interest in real property, nor does it authorize any entrance upon or activities on
property which is not owned or controlled by the permittee, or convey any rights or privileges
other than those specified in the general permit.
 


4. The general permit does not relieve the permittee from liability and penalties when the permitted
activity causes harm or injury to: human health or welfare; animal, plant or aquatic life; or
property. It does not allow the permittee to cause pollution that violates state water quality
standards.
 


5. Section 253.77, F.S., provides that a person may not commence any excavation, construction,
or other activity involving the use of state-owned or other lands of the state, the title to which is
vested in the Board of Trustees of the Internal Improvement Trust Fund without obtaining the
required consent, lease, easement, or other form of authorization authorizing the proposed use.
Therefore, the permittee is responsible for obtaining any necessary authorizations from the
Board of Trustees prior to commencing activity on state-owned lands.
 


6. The authorization to conduct activities under a general permit may be modified, suspended or
revoked in accordance with Chapter 120, F.S., and Section 373.429, F.S.
 


7. The general permit is not transferable to a new third party. To be used by a different permittee,
a new notice to use a general permit must be submitted in accordance with rule 62-330.402,
F.A.C. Activities constructed in accordance with the terms and conditions of a general permit
are automatically authorized to be operated and maintained by the permittee and subsequent
owners in accordance with subsection 62-330.340(1), F.A.C. Any person holding the general
permit, persons working under the general permit, and owners of land while work is conducted
under the general permit shall remain liable for any corrective actions that may be required as a
result of any permit violations prior to sale, conveyance, or other transfer of ownership or control
of the permitted project, activity, or the real property at which the permitted project or activity is
located.
 


8. Upon reasonable notice to the permittee, Agency staff with proper identification shall have
permission to enter, inspect, sample and test the permitted system to ensure conformity with the
plans and specifications approved by the general permit.
 


9. The permittee shall maintain any permitted project or activity in accordance with the plans
submitted to the Agency and authorized in this general permit.
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10. A permitee's right to conduct a specific activity under this general permit is authorized for a
duration of five years.
 


11. Activities shall be conducted in a manner that does not cause or contribute to violations of
state water quality standards. Performance-based erosion and sediment control best
management practices shall be implemented and maintained immediately prior to, during, and
after construction as needed to stabilize all disturbed areas, including other measures specified
in the permit to prevent adverse impacts to the water resources and adjacent lands. Erosion
and sediment control measures shall be installed and maintained in accordance with the State
of Florida Erosion and Sediment Control Designer and Reviewer Manual (Florida Department
of Environmental Protection and Florida Department of Transportation, June 2007), available
at https://www.flrules.org/Gateway/reference.asp?No=Ref-04227, and the Florida Stormwater
Erosion and Sedimentation Control Inspector’s Manual (Florida Department of Environmental
Protection, Nonpoint Source Management Section, Tallahassee, Florida, July 2008), available
at http://publicfiles.dep.state.fl.us/DEAR/Stormwater_Training_Docs/erosion-inspectors-
manual.pdf.
 


12. Unless otherwise specified in the general permit, temporary vehicular access within wetlands
during construction shall be performed using vehicles generating minimum ground pressure to
minimize rutting and other environmental impacts. Within forested wetlands, the permittee shall
choose alignments that minimize the destruction of mature wetland trees to the greatest extent
practicable. When needed to prevent rutting or soil compaction, access vehicles shall be
operated on wooden, composite, metal, or other non-earthen construction mats. In all cases,
access in wetlands shall comply with the following:
(a) Access within forested wetlands shall not include the cutting or clearing of any native
wetland tree having a diameter four inches or greater at breast height;
(b) The maximum width of the construction access area shall be limited to 15 feet;
(c) All mats shall be removed as soon as practicable after equipment has completed passage
through, or work has been completed, at any location along the alignment of the project, but in
no case longer than seven days after equipment has completed work or passage through that
location; and
(d) Areas disturbed for access shall be restored to natural grades immediately after the
maintenance or repair is completed.
 


13. Barges or other work vessels used to conduct in-water activities shall be operated in a manner
that prevents unauthorized dredging, water quality violations, and damage to submerged
aquatic communities.
 


14. The construction, alteration, or use of the authorized project shall not adversely impede
navigation or create a navigational hazard in the water body.
 


15. Except where specifically authorized in the general permit, activities must not:
(a) Impound or obstruct existing water flow, cause adverse impacts to existing surface water
storage and conveyance capabilities, or otherwise cause adverse water quantity or flooding
impacts to receiving water and adjacent lands; or
(b) Cause an adverse impact to the maintenance of surface or ground water levels or surface
water flows established pursuant to section 373.042, F.S., or a Works of the District
established pursuant to section 373.086, F.S.
 


16.  If prehistoric or historic artifacts, such as pottery or ceramics, projectile points, stone tools,
dugout canoes, metal implements, historic building materials, or any other physical remains
that could be associated with Native American, early European, or American settlement are
encountered at any time within the project site area, the permitted project shall cease all
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activities involving subsurface disturbance in the vicinity of the discovery. The permittee or
other designee shall contact the Florida Department of State, Division of Historical Resources,
Compliance Review Section (DHR), at (850)245-6333, as well as the appropriate permitting
agency office. Project activities shall not resume without verbal or written authorization from
the Division of Historical Resources. If unmarked human remains are encountered, all work
shall stop immediately and the proper authorities notified in accordance with section 872.05,
F.S.
 


17. The activity must be capable, based on generally accepted engineering and scientific
principles, of being performed and of functioning as proposed, and must comply with any
applicable District special basin and geographic area criteria.
 


18. The permittee shall comply with the following when performing work within waters accessible
to federally- or state-listed aquatic species, such as manatees, marine turtles, smalltooth
sawfish, and Gulf sturgeon:
(a) All vessels associated with the project shall operate at “Idle Speed/No Wake” at all times
while in the work area and where the draft of the vessels provides less than a four-foot
clearance from the bottom. All vessels will follow routes of deep water whenever possible.
(b) All deployed siltation or turbidity barriers shall be properly secured, monitored, and
maintained to prevent entanglement or entrapment of listed species.
(c) All in-water activities, including vessel operation, must be shut down if a listed species
comes within 50 feet of the work area. Activities shall not resume until the animal(s) has moved
beyond a 50-foot radius of the in-water work, or until 30 minutes elapses since the last sighting
within 50 feet. Animals must not be herded away or harassed into leaving. All onsite project
personnel are responsible for observing water-related activities for the presence of listed
species.
(d) Any listed species that is killed or injured by work associated with activities performed shall
be reported immediately to the Florida Fish and Wildlife Conservation Commission (FWC)
Hotline at 1(888)404-3922 and ImperiledSpecies@myFWC.com.
(e) Whenever there is a spill or frac-out of drilling fluid into waters accessible to the above
species during a directional drilling operation, the FWC shall be notified at
ImperiledSpecies@myfwc.com with details of the event within 24 hours following detection of
the spill or frac-out.
 


19. The permittee shall hold and save the Agency harmless from any and all damages, claims, or
liabilities which may arise by reason of the construction, alteration, operation, maintenance,
removal, abandonment or use of any activity authorized by the general permit.
 


20. The permittee shall immediately notify the Agency in writing of any submitted information that
is discovered to be inaccurate.
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Specific Conditions for General Permits, 62-330.631, F.A.C.


 
1. All disturbed areas, including intertidal slopes, shall be stabilized and re-vegetated with


appropriate non-invasive, annual ground cover vegetation within 72 hours after completion of
construction. Subsequently, the areas shall be planted and maintained as necessary to ensure
that there is at least 33 percent cover of planted or naturally re-established native wetland or
upland plant species within 18 months of completion of authorized work. The areas shall also be
maintained free of exotic invasive species.
 


2. Riprap material shall be clean limestone, granite, other native rock, or clean rebar-free concrete
rubble measuring one foot to three feet in diameter.
 


3. Except as otherwise allowed under this general permit, fill material used to backfill dredge holes
or planting areas shall comply with the standard of not more than 10 percent of the material
passing through a number 200 standard sieve and containing no more than 10 percent organic
content, and be free of contaminants that cause violations of state water quality standards.
 


4. Turbidity shall be monitored at least twice daily during construction. Monitoring records shall be
maintained and available for inspection by the Agency for the period of in-water construction
and an additional 90 days beyond in-water construction.
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Distribution List


Valerie Clark, Big Cypress National Preserve


Audubon of Florida  


Div of Recreation and Park - District 4  


US Army Corps of Engineers - Permit Section  
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Exhibits


 


The following exhibits to this permit are incorporated by reference. The exhibits can be viewed
by clicking on the links below or by visiting the District's ePermitting
website (http://my.sfwmd.gov/ePermitting) and searching under this application number
210305-5528 .
 


Exhibit No. 1.0 Location Map
 


Exhibit No. 2.0 Drawings
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NOTICE OF RIGHTS


As required by Chapter 120, Florida Statutes, the following provides notice of the opportunities
which may be available for administrative hearing pursuant to Sections 120.569 and 120.57,
Florida Statutes, or judicial review pursuant to Section 120.68, Florida Statutes, when the
substantial interests of a party are determined by an agency.  Please note that this Notice of
Rights is not intended to provide legal advice.  Some of the legal proceedings detailed below
may not be applicable or appropriate for your situation.  You may wish to consult an attorney
regarding your legal rights.


RIGHT TO REQUEST ADMINISTRATIVE HEARING
A person whose substantial interests are or may be affected by the South Florida Water
Management District’s (District) action has the right to request an administrative hearing on
that action pursuant to Sections 120.569 and 120.57, Florida Statutes.  Persons seeking a
hearing on a District decision which affects or may affect their substantial interests shall file a
petition for hearing in accordance with the filing instructions set forth herein within 21 days of
receipt of written notice of the decision unless one of the following shorter time periods apply:
(1) within 14 days of the notice of consolidated intent to grant or deny concurrently reviewed
applications for environmental resource permits and use of sovereign submerged lands
pursuant to Section 373.427, Florida Statutes; or (2) within 14 days of service of an
Administrative Order pursuant to Section 373.119(1), Florida Statutes.  "Receipt of written
notice of agency decision" means receipt of written notice through mail, electronic mail, posting,
or publication that the District has taken or intends to take final agency action.  Any person who
receives written notice of a District decision and fails to file a written request for hearing within
the timeframe described above waives the right to request a hearing on that decision.


If the District takes final agency action that materially differs from the noticed intended agency
decision, persons who may be substantially affected shall, unless otherwise provided by law,
have an additional point of entry pursuant to Rule 28-106.111, Florida Administrative Code.  


Any person to whom an emergency order is directed pursuant to Section 373.119(2), Florida
Statutes, shall comply therewith immediately, but on petition to the board shall be afforded a
hearing as soon as possible.


A person may file a request for an extension of time for filing a petition.  The District may grant
the request for good cause.  Requests for extension of time must be filed with the District prior
to the deadline for filing a petition for hearing.  Such requests for extension shall contain a
certificate that the moving party has consulted with all other parties concerning the extension
and whether the District and any other parties agree to or oppose the extension.  A timely
request for an extension of time shall toll the running of the time period for filing a petition until
the request is acted upon.


FILING INSTRUCTIONS
A petition for administrative hearing must be filed with the Office of the District Clerk.  Filings
with the Office of the District Clerk may be made by mail, hand-delivery, or e-mail.  Filings by
facsimile will not be accepted.  A petition for administrative hearing or other document is
deemed filed upon receipt during normal business hours by the Office of the District Clerk at
the District’s headquarters in West Palm Beach, Florida.  The District’s normal business hours
are 8:00 a.m. – 5:00 p.m., excluding weekends and District holidays.  Any document received
by the Office of the District Clerk after 5:00 p.m. shall be deemed filed as of 8:00 a.m. on the
next regular business day.
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Additional filing instructions are as follows:


Filings by mail must be addressed to the Office of the District Clerk, 3301 Gun Club Road,
West Palm Beach, Florida 33406.
Filings by hand-delivery must be delivered to the Office of the District Clerk.  Delivery of a
petition to the District's security desk does not constitute filing.  It will be necessary to
request that the District's security officer contact the Office of the District Clerk.  An
employee of the District's Clerk's office will receive and process the petition.
Filings by e-mail must be transmitted to the Office of the District Clerk at clerk@sfwmd.gov. 
The filing date for a document transmitted by electronic mail shall be the date the Office of
the District Clerk receives the complete document.


INITIATION OF ADMINISTRATIVE HEARING
Pursuant to Sections 120.54(5)(b)4. and 120.569(2)(c), Florida Statutes, and Rules 28-106.201
and 28-106.301, Florida Administrative Code, initiation of an administrative hearing shall be
made by written petition to the District in legible form and on 8 1/2 by 11 inch white paper.  All
petitions shall contain:


Identification of the action being contested, including the permit number, application1.
number, District file number or any other District identification number, if known.
The name, address, any email address, any facsimile number, and telephone number of2.
the petitioner, petitioner’s attorney or qualified representative, if any.
An explanation of how the petitioner’s substantial interests will be affected by the agency3.
determination.
A statement of when and how the petitioner received notice of the District’s decision.4.
A statement of all disputed issues of material fact.  If there are none, the petition must so5.
indicate.
A concise statement of the ultimate facts alleged, including the specific facts the petitioner6.
contends warrant reversal or modification of the District’s proposed action.
A statement of the specific rules or statutes the petitioner contends require reversal or7.
modification of the District’s proposed action.
If disputed issues of material fact exist, the statement must also include an explanation of8.
how the alleged facts relate to the specific rules or statutes.
A statement of the relief sought by the petitioner, stating precisely the action the petitioner9.
wishes the District to take with respect to the District’s proposed action.


MEDIATION
The procedures for pursuing mediation are set forth in Section 120.573, Florida Statutes, and
Rules 28-106.111 and 28-106.401–.405, Florida Administrative Code.  The District is not
proposing mediation for this agency action under Section 120.573, Florida Statutes, at this
time.


RIGHT TO SEEK JUDICIAL REVIEW
Pursuant to Section 120.68, Florida Statutes, and in accordance with Florida Rule of Appellate
Procedure 9.110, a party who is adversely affected by final District action may seek judicial
review of the District's final decision by filing a notice of appeal with the Office of the District
Clerk in accordance with the filing instructions set forth herein within 30 days of rendition of the
order to be reviewed, and by filing a copy of the notice with the appropriate district court of
appeals via the Florida Courts E-Filing Portal.
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Interior Region 2 • South Atlantic−Gulf 
Alabama, Florida, Georgia, Kentucky, Louisiana, Mississippi  


North Carolina, Puerto Rico, South Carolina, Tennessee, U.S. Virgin Islands 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


Keith Corbett, President 


Burnett Oil Co., Inc. 


Burnett Plaza – Suite 1500 


801 Cherry Street – Unit #9 


Fort Worth, TX  76102-6881 


 


Dear Mr. Corbett: 


 


On March 24, 2021, the National Park Service (NPS) proposed to modify Burnett’s existing, 


approved 9B Operations Permit for the Nobles Grade 3D Seismic Survey, pursuant to 36 CFR 


9.150(b), to change the scope and location of the compensatory wetland mitigation requirement 


for impacts from the 2017 and 2018 seismic survey. The proposed modification was to change 


the wetland mitigation plan included in the 2016 Wetland Statement of Findings (WSOF) for the 


seismic survey from restoration of areas damaged by off-road vehicles to restoration of 272 acres 


of former agricultural lands. Since Burnett’s April 1, 2021, response agreeing to the modification 


to meet its obligations for wetland mitigation associated with the Nobles Grade 3D Seismic 


Survey, the NPS and Burnett have continued to coordinate regarding the specifics of the scope of 


work for the restoration.  


 


Reflecting those discussions as well as public comment, I have approved a Compensatory 


Mitigation Plan Revision to the WSOF for the Nobles Grade 3D Seismic Survey. The NPS also 


secured South Florida Water Management District Environmental Resource General Permit No. 


11-105129-P and authorization under a general permit from the Florida Department of 


Environmental Protection’s State Clean Water Act Section 404 Program (File No: 400501-003 


SFG) in addition to completing all other required legal compliance, including, but not limited to, 


compliance with the National Historic Preservation Act, the Endangered Species Act, and the 


National Environmental Policy Act.  


 


As per 36 C.F. R. § 9.105(c), I am hereby approving the modification to your 9B Operations 


Permit subject to the following conditions: 


   


• The wetlands compensation mitigation requirements as outlined in the WSOF, including 


the approved Compensatory Mitigation Plan Revision, 


• The conditions of Environmental Resource General Permit No. 11-105129-P, 


• The conditions of the General Permit approval from the State 404 Program (File No: 


400501-003 SFG), 


 


 


United States Department of the Interior 


NATIONAL PARK SERVICE 


Atlanta Federal Center 


1924 Building 


100 Alabama Street, SW 


Atlanta, GA 30303 
IN REPLY REFER TO: 


1.A.2. (SERO-PC) 
 







 


 


 


 


• And the minimization and conservation measures and terms and conditions of the U.S. 


Fish and Wildlife Service Biological Opinion and Incidental Take Statement for the 


project, respectively (Service Consultation Code: 2022-0013874).  


 


The other conditions and requirements of the existing 9B Operations Permit for the Nobles 


Grade 3D Seismic Survey remain unaffected by this modification.  


 


We look forward to the commencement of this important work that will address high-priority 


restoration goals for Big Cypress National Preserve and meet Burnett’s requirement for 


compensatory wetland mitigation for impacts due to the Nobles Grade 3D Seismic Survey. To 


continue coordination regarding implementation of the project, please contact Tom Forsyth, the 


Superintendent of Big Cypress National Preserve, at 239-695-1101.  


 


Sincerely, 


 


 


 


Mark A. Foust 


Regional Director 


 


Enclosures: 1. Compensatory Mitigation Plan Revision to the WSOF for the Nobles Grade 3D 


Seismic Survey 


 2. Environmental Resource General Permit No. 11-105129-P 


 3. General Permit approval from the State 404 Program (File No: 400501-003 


SFG) 


 4. Biological Opinion and Incidental Take Statement (Service Consultation Code: 


2022-0013874) 


 


cc:  Tom Forsyth, Big Cypress National Preserve 
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Compensatory Mitigation Plan Revision 
to the 


Wetland Statement of Findings for the 
Burnett Oil Co., Inc. 


Nobles Grade 3D Seismic Survey 
Big Cypress National Preserve 


 
 
 


December 2022 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Recommended: ________________________________________________________________________ 


Superintendent, Big Cypress National Preserve 
 
 
 
 
Concurred: ________________________________________________________________________ 


Chief, Water Resources Division 
 
 
 
 
Approved: ________________________________________________________________________ 


Regional Director, Interior Region 2, South Atlantic-Gulf 
 







Introduction 
 
On May 10, 2016, the National Park Service (NPS) conditionally approved a Plan of Operations (9B permit) 
for the Nobles Grade 3D (NG3D) Seismic Survey pursuant to 36 CFR § 9.37(b)(2) (under NPS Nonfederal 
Oil and Gas Rights Regulations superseded December 5, 2016) and subject to the wetlands compensation 
mitigation requirements outlined in the Wetland Statement of Findings (WSOF) attached to the Finding of 
No Significant Impact (FONSI) for the project that was approved on May 6, 2016. 
 
As compensation for any temporal loss of wetland function resulting from vehicle use during the seismic 
survey, the WSOF required Burnett Oil Co., Inc. (Burnett) to restore wetlands elsewhere in Big Cypress 
National Preserve (BICY). Specifically, NPS staff were to quantify the amount of impact area from damage 
caused by vehicle use during the seismic survey as linear feet of impact, and, to compensate for the temporal 
loss of wetland functions, Burnett was to restore an equivalent length of areas damaged by off-road vehicles 
(ORVs) along old ORV trails inside or outside of the project area and within BICY. The intent of the 
compensation was to restore soil contours and natural hydrologic sheet flow in areas previously impacted by 
ORVs. 
 
NPS staff have determined that Burnett’s NG3D Seismic Survey operations in 2017 and 2018 resulted in 111 
miles of impact, or 201.82 acres, that require compensation. However, NPS staff have also determined that 
the ORV impact restoration identified in the 2016 WSOF will create impacts to mature, native, wetland 
vegetation such as cypress trees in order to access the sites and restore soil contours because of substantial 
vegetative recovery along the old ORV trails identified as restoration candidates. To avoid these impacts and 
address higher priorities for restoration at BICY, NPS proposes to modify Burnett’s 9B permit pursuant to 36 
CFR § 9.150(b), and instead require that Burnett restore hydrology and native plant communities on 
approximately 272 acres of former agricultural lands. 
 


Background 
 
This compensatory mitigation project will restore hydrology and native vegetation on approximately 272 
acres of former agricultural lands (i.e., farm fields) by regrading swales, dikes, and ditches; removing 
invasive and nuisance plants; and planting native cypress trees. Compensatory mitigation is required by NPS 
as compensation for the temporal loss of wetland function associated with Burnett’s NG3D Seismic Survey 
conducted in 2017/2018. The compensatory mitigation is in accordance with the FONSI, WSOF, and 9B 
permit for the NG3D Seismic Survey, as well as NPS Director’s Order # 77-1: Wetland Protection and its 
accompanying procedural manual. The NG3D Seismic Survey impacted 111 miles of seismic lines in BICY 
wetlands, or 201.82 acres. Burnett has agreed to a modification of their permit that will require them to 
restore 272 acres of former agricultural fields if the modification is approved by NPS’s Regional Director, 
70.18 acres more than required by the original conditions of the permit.    
 
The former agricultural fields to be restored as compensation are in the northwest corner of BICY in the Bear 
Island Unit. The site is located east of State Road 29 and north of the Bear Island access road (Figure 1). In 
the late 1970’s, several areas totaling 272 acres were cleared for agriculture prior to the establishment of 
BICY. The farm fields were constructed with spreader swales and a system of perimeter dikes and ditches. 
Previous vehicular access to the farm fields was by several unimproved roads or trails. After a period of use, 
the farm fields were abandoned prior to 1984 and have been fallow for almost four decades.  
 







 
Figure 1 


Wetland Types and Functions 
 
The former farm fields have disrupted natural processes, including hydrologic and vegetative 
connectivity. The swales, dikes, and ditches continue to impede and modify the flow of water across the 
landscape, resulting in wetland degradation. Though hydric soils exist at the site, desired native wetland 
plant species and composition are not present. Mature old-growth bald cypress make-up the dominant 
adjacent plant community typical of deep-water swamp communities. However, the disturbed substrate 
has allowed invasive and nuisance plant species to proliferate. 
 
NPS has determined that the essential physical conditions for restoration are present at the site and high-
quality, pristine wetland systems surround the site. Thus, restoration is expected to facilitate 
recolonization of the plant and animal species typical of the surrounding habitats. Over time, the former 
farm fields, once restored, should develop qualities and functions similar to the original qualities and 
functions of the wetlands that were impacted by Burnett’s seismic exploration surveys. The restored 
landscape should be seasonally flooded with no human structures such as roads, swales, dikes, or ditches 
affecting hydrology. The plant community should resemble the nearby deep-water swamp dominated by 
cypress and the surrounding graminoid and cordgrass marsh system. Seasonal flood waters should be able 
to move freely as sheet flow.  
 


Compensatory Mitigation Approach 
 
Restoration activity will occur during the dry season. Degrading spoil banks will be accomplished using 
excavators or similar earthmoving equipment. Access to the restoration sites will be through two 
previously used access roads, along which some clearing may be required. Invasive plants, non-native 







plants and nuisance vegetation (cattail, etc.) will be treated after the completion of the hydrologic 
restoration.  
 
Native vegetation restoration will include plantings of cypress trees. Natural recolonization of grass and 
sedge species is expected to occur. Monitoring and control of invasive and nuisance plant species will be 
required at time zero and for five years to ensure restoration of the natural plant community composition. 
 


Tree Planting 
 
Burnett will contract collection of cypress seeds from BICY as well as germination and growth to 
saplings by a nursery. Burnett will also contract planting at the onset of the rainy season. A total of 
13,000 cypress saplings will be planted based on a design to be developed by the planting contractor with 
input from and approval by NPS. Trees will be planted randomly to mimic the natural spacing and density 
of the forested areas surrounding the impact sites and with consideration of the existing mosaic native 
woody plant community distribution within the former agricultural fields. The trees will also compensate 
for the 509 4-inch diameter at breast height (DBH) or greater cypress trees that were cut during the NG3D 
seismic survey. Monitoring of cypress survival and growth will occur at time zero and for five years post-
tree planting.  
 


Schedule and Time Frame for Construction 
 
The construction component of the restoration will begin at the start of the 2023 dry season. The dry 
season in south Florida is typically from January through May. Work will be completed prior to the onset 
of the wet season. In the event the work is not completed before weather conditions change, the work will 
be paused until the next dry season.  
 
2023 
 


1. Cypress seed collection and germination/grow out. 
2. Identify monitoring plot locations. Take photos from pre-construction photo monitoring points in 


the cardinal directions from future monitoring plots. Establish elevation transects.  
3. Conduct hydrologic restoration of 272 acres of former agricultural lands including: 


a. Trees and shrubs from the existing swales, dikes, and ditches, except as noted in c. below, 
will be mechanically removed using an excavator or similar earthmoving equipment 
during the dry season. The vegetation and the degraded spoil will be dispersed throughout 
the site or used to backfill ditches/swales. Vegetation will not be piled. 


b. Original surface hydrology in the disturbed wetland areas will be re-established by 
backfilling the ditches and swales using material from the dikes and surrounding area, 
followed by grading the surface to match prevailing adjacent elevations. 


c. Several small sections of dikes that are adjacent to hammocks will be left in place as 
these contain mature native trees (Figure 2).  


4. Treat remaining invasive plant species with herbicide. 
5. Plant approximately 13,000 cypress saplings from BICY seed sources.  
6. Establish monitoring plots. Six 10 x 10m plots will be set up in each farm field to assess ground 


vegetation and shrub layers, along with monitoring cypress establishment and development 
(survival and growth); therefore, monitoring plot selection will need to be coordinated with the 
cypress tree planting design. To evaluate graminoid and shrub recovery, species composition, 







percent cover, and height will be recorded. To assess cypress establishment, trees will be tagged. 
Trees will be counted in subplots to monitor sapling survival - DBH greater than 2 cm of trees 
and tree height by height classes will be recorded across the 10 m2 plots. Two similar 10 x 10m 
plots will be established as reference sites in adjacent, undisturbed wetlands.   


7. During year zero surveys, post-construction photo monitoring points will be taken at each 
monitoring plot. For years 1-5, photo monitoring points will be taken during survey periods at 
monitoring plots. 


 


 
Figure 2 


 
2023-2028 
 
Annual monitoring will start during 2023 and nuisance and invasive plant control as required. 


 
Anticipated Timeframe for Full Functioning of the Compensation Wetlands 
 
The naturally recruited herbaceous plant community should reach full coverage in a few years. Cypress 
trees, however, are much slower growing. They can grow several feet in ideal conditions in the first year, 
but rarely increase in height by more than twelve inches per year after that at BICY. Any environmental 
stresses such as excessive flooding or drought can slow growth rates. Cypress typically do not start to 
produce cones until they reach roughly twenty years of age. Therefore, we expect roughly two decades to 
pass before the tree community reaches a minimum sexual maturity and can start to reproduce additional 
saplings. Growing at roughly one foot per year, planted trees are not expected to reach a similar height to 
the surrounding forest for more than fifty years.  
 







Performance Standards and Monitoring 
 
A minimum of two years is anticipated for herbaceous cover to recolonize the restoration sites with cover 
and biomass similar to natural surroundings. Cover of 75% native, non-woody species is expected after 
one year and 90% after two years and for the remainder of the monitoring period. Four to six 10 x 10m 
plots will be set up in each farm field for ground vegetation, shrub, and cypress recovery evaluation. 
Species composition, percent cover and shrub height will be evaluated in three randomly selected 
subplots and (3) 1m2 quadrats in three randomly selected subplots will be used to assess ground cover in 
each 10m2 plot. These monitoring plots will assess the spatial variation across and within the farm fields, 
along with evaluating this variation temporally. 
 
Trees take many years to reach a fully functional level. Most bald cypress take twenty years at a 
minimum to start reproducing. Within the same 10m2 monitoring plots described above, cypress’ survival, 
DBH of trees 2 cm in diameter, and height measured in height classes will be evaluated to assess the 
survival and growth of planted cypress. Trees will be counted in subplots to monitor sapling survival. 
Trees will be initially tagged during monitoring plot set up to assist with tree assessment across the five 
years. Trees are very slow growing in this wetland landscape. Any increases in height or DBH will 
indicate growth. At least 50% of planted trees need to survive through year five post-planting. 
 
Monitoring of the restoration project will occur at time zero and for five years (starting in 2023) to verify 
that the restoration project meets its identified restoration objectives, or whether corrective action(s) will 
be necessary to achieve, facilitate, or eliminate obstacles to restoration success. The following criteria, 
parameters for measurement, methods and timing will be used to monitor the success of the restoration 
project: 


1. Elevation transects will be established extending across dikes, ditches and swales 50 meters into 
adjacent wetlands prior to commencement of restoration work. Transects will be sampled post-
restoration, prior to planting. These measurements will be used to assess that the restoration area 
was returned to the natural gradient of the swamp. 


2. Documentation of species composition and percent cover of the vegetation community via 
monitoring plots will be used to compare sites within the project area to adjacent reference sites. 
This will assess the degree of change over time from baseline values, along with providing 
invasive/nuisance plant cover information. Survival and growth metrics of planted cypress trees 
will also be determined. 


3. Photos at each vegetation monitoring plot/point from cardinal directions will be used as a tool for 
documenting the engineering, hydrologic, and botanical aspects of the restoration across time. 


4. Annual detailed monitoring reports will be submitted to and approved by BICY. The first report 
will include conditions at time zero, prior to restoration activities, along with post-restoration 
conditions. Monitoring reports will include survey data, descriptive vegetative statistics, and 
corresponding site photographs. 


 


Contingency Actions 
 
Immediately after grading is complete, the elevation transects will be surveyed to determine that 
elevations have been established that match the adjacent surface elevations on both the interior and 
exterior edges of the graded area. Any areas that are determined to be more than three inches above or 
below the adjacent undisturbed elevations will be regraded to within the three-inch threshold. The slope 
of the graded area will match any natural elevation differences between undisturbed lands on the interior 
and exterior of the graded areas. Transitions from graded areas to adjacent natural elevations will be 
smooth and free from escarpments. 







 
The BICY staff will verify that the threshold of 75% percent cover of native non-woody plants (after one 
year after seeding or planting) has been achieved. If native non-woody plants do not cover at least 75% of 
the ground surface of the entire restoration area within the first year of growth, or if the native plant cover 
does not reach 90% after the second year of growth, then open areas will be planted with native seedlings 
and/or non-native plants will be removed and replaced with native seedlings to achieve percent-cover 
targets.  
 
If the fifth-year monitoring report shows that less than 50% of the planted cypress saplings (less than 
6,500 saplings) survived, then new saplings will be planted in an amount that will bring the number of 
planted and survived saplings up to 6,500. 
 


Funding 
 
Burnett will hire a third-party contractor to perform the hydrologic restoration during the 2023 dry season 
(typically January - May). The cost of the hydrologic restoration is estimated at $500,000. In addition, 
Burnett will provide funding for invasive plant control, cypress planting, any contingency actions as 
necessary to meet permit conditions, and a NPS employee for five years. The employee costs are expected 
to be approximately $40k/year which will be reimbursed to NPS/BICY annually by Burnett. 
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