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United States Department of the Interior -

FISH AND WILDLIFE SERVICE

SACRAMENTO FISH AND WILDLIFE OFFICE
3310 E! Camino Ave., Suite #130
Sacramento, California 95821-6340

VYENTURA FISH AND WILDLIFE OFFICE
2493 Portola Road, Suite B
Ventura, Cailifornia, 93003

January 26, 1999

Art Champ, Chief

Regulatory Branch

U. 8. Amny Corps of Engineers, Sacramento District
1325 ] Street, Room 1480 .

Sacramento, California 95814.2922

Calvin Fong, Chief

Regulatory Branch

U. 8. Army Corps of Engineers, San Francisco District
333 Market Street, Room 812

San Francisco, California 94105-2197

Richard Schubel, Chief

Regulatory Branch -

U. 8. Army Corps of Engineers, Los Angeles District
P. O. Box 53271, 11th Floor :

Los Angeles, California 90053-2325

Subject: Programmatic Formal Endangered Species Act Consultation on Issuance
of Permits under Section 404 of the Clean Water Act or Authorizations
under the Nationwide Permit Program for Pr0] ects that May Affect the
Cahforma Red-legged Frog

Dear Messrs. Champ, Fong, and Schubel:

This document transmits the biological opinion of the U.S. Fish and Wildlife Service (Service)
on ssuance of permits under section 10 (§10) of the Rivers and Harbors Act of 1899 and
section 404 (§404) of the Federal Water Pollution Control Act, as amended (Clean Water Act),
for projects that may affect the California red-legged frog (Rana aurora draytonii). This

~ consultation document has been prepared pursuant to 50 CFR 402 of our interagency regulations
governing section 7 of the Endangered Species Act of 1973, as amended (Act).: :

This programmatic consultation evaluates the effects on California red-legged frogs 6f certain

activities authorized by the Army Corps of Engineers (Corps) under Clean Water Act and Rivers
and Harbors Act permits in all of Napa; Solano, Contra Costa, Alameda, San Francisco,

E-21



Messrs. Art Champ, Calvin Fong, and Richard Schubel ' 2

San Mateo (in part), Santa Clara, San Benito, Santa Cruz, Monterey, San Luis Obispo, Santa
Barbara and Ventura counties; all watersheds in Marin and Sonoma counties that drain toward
San Francisco Bay; and in coastal draining watersheds in Marin and Sonoma counties, including
and south of the Walker Creek watershed. Drainages in the Central Valley and south of the
Transverse Ranges are excluded because the extreme rarity of the California red-legged frog in
these areas warrants individual consultation in any circumstance where the Corps determines a

project may affect the species,

San Francisco garter snakes (Thamnophis sirtalis tetrataenia) and California red-legged frogs
may co-occur in western San Mateo County. Due to the rarity of the San Francisco garter snake,
actions that would occur in western San Mateo County are excluded from this biclogical opinion.

CONSULTATION HISTORY

Since listing of the California red-legged frog, the Service and the Corps have consulted, both

+ formally and informally, on a variety of projects. In some cases, temporary disturbance of habitat
and incidental take of individuals in the form of mortality or harassment occurred, but resulted in
no long-term adverse impacts to California red-legged frogsin the affected areas. Staff from

Fish and Wildlife Service offices determined that many of the same protective measures,
including the Corps’ proposed special conditions and the Service’s terms and conditions, were
very similar from project to project. Consequently, both of the Fish and Wildlife Offices w1thln
the range of the species collaborated in the preparation of this b1010g1ca1 opinion,

ADNHNISTRATION_ OF THE BIOLOGICAL OPINION

This programmatic consultation will be implemented in the following manner. The Corps will
begin the consulting process by making a determination of whether the action under
consideration may affect the California red-legged frog, as required by the implementing
regulations for section 7 of the Act. If the Corps determines the project is not likely to adversely
affect the California red-legged frog, it will seek the Service’s concurrence in writing pursuant to
50 CFR 402.14(b)(1). If the Corps determines the proposed action is likely to adversely affect
the California red-legged frog, the Corps will next consider whether the potential effects of the
proposed action may be covered by this biological opinion.

If the Service or the Corps determines that the potential effects of the proposed action, including
the indirect, interrelated and interdependent effects, are too great for the action to be covered by
this biological opinion, the standard provisions for section 7 consultation apply throughout the
remainder of the review process. If the Corps finds that the proposed action meets the criteria for
consideration under this biological opinion, the Corps shall contact the Service, in writing, for
Service concurrence, generally within 30 days, with the Corps’ determination. At this time, the
Corps shall provide to the Service the following information (prior to authorization): '
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1} a 7 % minute topographic map or a copy of the appropriate topographic map with theé name of
the map. Such maps shall indicate where the project site is located, restoration sites, and
potential frog relocation sites; 2} a written description of the activity, including but not limited to,
construction methods, titme of year the work would occur, vegetation restoration and monitoring
plans, and frog monitoring plan; and 3) one plan view and a minimum of one typical cross
section indicating water bodies, vegetation types, work areas, roads, restoration sites, and
refueling and staging areas.

" Projects that do not meet the suitability criteria may be appended to this opinion, upon Service
approval, if use of additional minimization measures sufficiently reduce the effects of the action
to be consistent with the intent of this opinion. Projects that do not meet the suitability criteria,
such as individnal permit applications under section 404 of the Clean Water Act or section 10 of
the Rivers and Harbors Act, may have effects on the frog similar in nature to those described
under the Nationwide Permits below. The Service shall be available for consultation during all
phases of project evaluation to assist the Corps with its effects determination..

Yearly, the Service shall evaluate the effects of actions that have occurred under this
programmatic consultation to ensure that its continued implementation does not result in long-
term adverse effects to the ecosystems upon which the California red-legged frog depends. This
opinion may be modified to address problems with the programimatic process or excessive
adverse effects on listed species.

BIOLOGICAL OPINION
Description of the Proposed Action '
Suitability Criteria

Actions that fall under this consultation are projects that may adversely affect California red-
legged frogs either by take of individuais, or through temporary disturbance or permanent loss of
upland, riparian, or wetland red-legged frog habitat, or both, but which nonetheless do not
contribute to a decline in California red-legged frogs in the affected area (see “Environmental
Baseline” below). Actions that the Corps has permitted, and have undergone formal consultation
with the Service, that meet these criteria include, but are not limited to: earthquake retrofitting,
repair and widening of bridges, repair of bank protection, replacement of low-flow stream
crossings with bridges, and small-scale stabilization of stream slopes.

Projects that meet the suitability criteria and may involve some or all of the preceding activities
often occur under Nationwide Permits (INWP). To guide the Corps during project evaluation, the
Service has reviewed the Nationwide Permits the Corps has issued under 33 CFR 330.3 (most
recently described at 61 FR 65874) and has determined that projects typically authorized under

- the NWPs listed below (and amended herein) are likely to meet the suitability criteria described
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above, provided that: 1} the additional minimization measures provided herein are implemented;
2) projects are single and complete projects and not part of larger actions, such as housing
subdivision or golf course projects; 3) projects would not, in the Service’s opinion, take place in
areas where populations of California red-legged frogs are so isolated that even the small effects
described below may have significant impacts. When the N'WP program is reauthorized the
Corps shall evaluate the new program and its consistency with this biological opinion. Ifit is
determined that there are differences in the effects, amount or extent of incidental take, new
permits that were not considered, or other information not considered then this biological opinion
* will be reinitiated and amended as necessary.

Nationwide Permit Activities:

(#3) Maintenance.

(#5)  Scientific Measuring Devices.

(#6)  Survey Activities. :

#7 Outfall Structures.

(#12) VUtility Line Discharges.

(#13) Bank Stabilization, provided that activity is less than fifty (50) feet in length.
(#14) Road Crossings. ‘ -
(#15) U.S. Coast Guard Approved Bridges.

(#17) Hydropower Projects.

(#18) Minor Discharges.

(#19) Minor Dredging.

(#23) Approved Categorical Exclusions

(#25) Structural Discharges.

(#27) Wetland and Riparian Restoration and Creation Activities.

(#31) Maintenance of Existing Flood Control Facilities.

(#32) Completed Enforcement Actions.

{(#33) Temporary Construction, Access and Dewatering.

(#37) Emergency Watershed Protection and Rehabilitation.

(#38) Cleanup of Hazardous and Toxic Waste.

Minimization of Adverse Effects

To the maximum extent practicable, projects authorized under this biological opinion shall be |
designed and impiemented in such a way as to minimize adverse effects to California red-legged
frogs or their habitat. To achieve that purpose, the following measures shall be taken as a
minimum:

L. At least 15 days prior to the onset of activities, the applicant or project proponent shall

submit the name(s) and credentials of biclogists who would conduct activities specified
in the following measures. No project activities shall begin until proponents have .
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received written approval from the Service that the biologist(s) is qualified to conduct the
work.

2. A Service-approved biologist shall survey the work site two weeks before the onset of
activities. If California red-legged frogs, tadpoles, or eggs are found, the approved '
biologist shall contact the Service to determine if moving any of these life-stages is
appropriate. In making this determination the Service shall consider if an appropriate
relocation site exists. If the Service approves moving animals, the approved biologist
shall be allowed sufficient time to move California red-legged frogs from the work site
before work activities begin. Only Service-approved biologists shall participate in
activities associated with the capture, handling, and monitoring of California red-legged
frogs. :

3. Before any construction activities begin on a project, a Service-approved biologist shall
conduct a training session for all construction personnel. At a minimum, the training
shall include a description of the California red-legged frog and its habitat, the
impartance of the California red-legged frog and its habitat, the general measures that are
being implemented to conserve the California red-legged frog as they relate to the project,
and the boundaries within which the project may be accomplished. Brochures, books and

- briefings may be used in the training session, provided that a qualified person is on hand
to answer any questions. '

4, A Service-approved biologist shall be present at the work site until such time as all
removal of California red-legged frogs, instruction of workers, and habitat disturbance
have been completed. After this time, the contractor or permitiee shall designate a person
to monitor on-site compliance with all minimization measures. The Service-approved

" biologist shall ensure that this individual receives training outlined above in measure 3
and in the identification of California red-legged frogs. The monitor and the Service-
approved biologist shall have the authority to halt any action that might resuit in impacts
that exceed the levels anticipated by the Corps and Service during review of the proposed
action. If work is stopped, the Corps and Service shall be notified 1mmed1ately by the
Service-approved biologist or on-site blologlcal monitor.

5. During project activities, alI trash that may attract predators shall be properly contained,
removed from the work site and disposed of regularty. Following construction, all trash
~and construction debris shall be removed from work areas.

6. All fueling and maintenance of vehicles and other equipment and staging areas shall
occur at least 20 meters from any riparian habitat or water body. The Corps and permittee -
shall ensure contamination of habitat does not oceur during such operations. Prior to the
onset of work, the Corps shall ensure that the permittee has prepared a plan to allow a
prompt and effective response to any accidental spills. All workers shall be informed of
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the importance of preventing spills and of the appropriate measures to take should a spill
OCCAT. :

7. A Service-approved biologist shall ensure that the spread or introduction of invasive _
exotic plant species shall be avoided to the maximum extent possible. When practicable,
invasive exotic plants in the project areas shall be removed.

8. Project sites shall be revegetated with an appropriate assembiage of native riparian
wetland and upland vegetation suitable for the area. A species list and restoration and
~ moniforing plan shall be included with the project proposal for review and approval by
the Service and the Corps. Such a plan must include, but ot be limited to, location of the
restoration, species to be used, restoration techniques, time of year the work will be done,
identifiable success criteria for completion, and remedial actions if the success criteria are
not achieved. '

9. Stream contours shall be returned to their original condition at the end of project
activities, unless consultation with the Service has determined that it is not beneficial to

the species or feasible.

16.  The number of access routes, number and size of staging areas, and the total area of the
© activity shall be limited to the minimum necessary to achieve the project goal. Routes
and boundaries shall be clearly demarcated, and these areas shall be outside of riparian
and wetland areas. Where impacts occur in these staging areas and access routes,
restoration shall occur as identified in measures 8 and 9 above.

11.  Work activities shall be completed between Apfil 1 and November 1. -Should the
proponent or applicant demonstrate a need to conduct activities outside this period, the
Corps may authorize such activities after obtaining the Service’s approval.

12. To control erosion during and after project implementation, the applicant shall implement
best management practices, as identified by the appropriate Regional Water Quality
Control Board. _ '

13. . If a work site is to be temporarily dewatered by pumping, intakes shall be completely
screened with wire mesh not larger than five millimeters (mm) to prevent California red-
legged frogs from entering the pump system. Water shall be released or pumped
downstream at an appropriate rate to maintain downstream flows during construction.
Upon completion of construction activities, any barriers to flow shall be removed in a
manner that would allow flow to resume with the least disturbance to the substrate.

14. A Service-approved biblogist shall permanently remove, from within the project area, any
individuals of exotic species, such as bulifrogs, crayfish, and centrarchid fishes, to the
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maximum extent possible. The permittee shall have the responsibility to ensure that their
activities are in compliance with the California Fish and Game Code.

Species Account

Description. The California red-legged frog is a relatively large aquatic frog ranging from 4 to
13 centimeters (11/2 to 5 inches) from the tip of the snout to the vent (Stebbins 1985). From
above, the frog can appear brown, gray, olive, red or orange, often with a pattern of dark flecks
or spots. The back of the frog is bordered on either side by an often prominent ridge
(dorsolateral fold) mnning from the eye to the hip. The hind legs are well-developed with large,
webbed feet. A cream, white, or orange stripe usually extends along the upper lip from beneath
the eye to the rear of the jaw. The undersides of adult frogs are white, usually with patches of
bright red or orange on the abdomen and hindlegs. The groin area sometimes exhibits boid black
mottling with a white or yellow background.

Life History. California red-legged frogs breed from November through March; earlier breeding
has been recorded in southern localities (Storer 1925). Males have paired vocal sacs and call in
air {Hayes and Krempels 1986). Males appear at breeding sites from two to four weeks before
females (Storer 1925). They typically call in small, mobile groups of three to seven individuals
to attract females (Jennings and Hayes 1985). Females individually move toward a male or male
calling group. Female California red-legged frogs deposit egg masses on emergent vegetation so
that the masses float on the surface of the water (Hayes and Miyamoto 1984). Egg masses
contain about 2,000 to 5,000 moderate-sized (2.0 to 2.8 mm in diameter; 0.08 to 0.11 inches), .
dark reddish brown eggs (Storer 1925, Jennings and Hayes 1985). Eggs hatch in 6 to 14 days -
(Storer 1925). Larvae undergo metamorphosis 3.5 to 7 months after hatching (Storer 1925,
Wright and Wright 1949, Jennings and Hayes 1990). Egg predation is infrequent; most mortality
probably occurs during the tadpole stage (Licht 1974) although eggs are susceptible to being
washed away from high stream flows. Schmeider and Nauman (1994) report that the California
red-legged frog eggs have a defense against predation which is possibly related to the nature of
the egg mass jelly. Schmieder and Nauman (1994) report that California red-legged frog larvae
are highly vulnerable to fish predation; larvae appear to be most vulnerable to fish predation
immediately after hatching when the nonfeeding larvae are relatively immobile. Sexual maturity
can be attained at two years of age by males and three years of age by females (Jennings and
Hayes 1985); adults may live 8 to 10 years (Jenmngs et al, 1992) although the average life span
is considered to be much lower. _

The diet of Califoria red-legged frogs is highly variable. Tadpoles probably eat algae (Jennings
et al. 1992), Hayes and Tennant (1985) found invertebrates to be the most common food item
for adults. Vertebrates such as Pacific tree frogs and California mice (Peromyscus californicus),
represented over half of the prey mass eaten by larger frogs (Hayes and Tennant 1985). Feeding -
activity probably occurs along the shoreline and on the surface of the water. Hayes and Tennant
{1985) found juvenile frogs to be active diurnally and nocturnally, whereas adult frogs were
largely nocturnal.
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Habitat. California red-legged frogs have been found at elevations that range from sea level to
about 1,500 meters (5,000 feet). The frog uses a variety of habitat types, which include various
aquatic systems, riparian, and upland habitats. The following habitat descriptions are meant to
deseribe the range of habitat types utilized by California red-legged frogs. However, there is.
much variation in how frogs use the environment and in many cases frogs may complete their
entire life cycle in a particular area without using other'components (i.e., a pond is suitable for
each life stage and use of upland habitat or a riparian corridor is not necessary). “California red-
legged frogs are adapted to survive in a variable Mediterranean climate and survive temporal and
spatial changes in habitat quality; the frog’s variable Iife history enables it to change habitat use
according to the year to year conditions and in response to adverse conditions. Populations

. appear to persist where 2 mosaic of habitat elements exists, embedded within a matrix of
dispersal habitat. Here, local extinctions may be counterbalanced by recolonizations of new or
unoccupied areas of suitable habitat. This interpretation corresponds with the notion that
California red-legged frogs persist in what ecologists refer to as metapopulation; a collection of
sub-populations that exchange dispersers.

Breeding Habitat, Breeding sites of the California red-legged frog are in aquatic habltats larvae,
juveniles and adult frogs have been collected from streams, creeks, ponds, marshes, sag ponds,
deep pools and backwaters within streams and creeks, dune ponds, lagoons and estuaries.
California red-legged frogs frequently breed in artificial impoundments such as stock ponds _
given the proper management of hydro-period, pond structure, vegetative cover, and control of
exotic predators. The importance of riparian vegetation for this species is not well understood.
While frogs successfully breed in streams and riparian systems, high spring flows and cold
temperatures in streams often make these sites risky egg and tadpole environments. When this
vegetation type is present, frogs spend considerable time resting and feeding in it; it is believed
the moisture and camouflage provided by the riparian plant community provide good foraging
habitat and may facilitate dispersal in addition to providing pools and backwater aquatic areas for
breeding. Radio telemetry studies showed that individual California red-legged frogs move
within the riparian zone from vegetated areas to pools (G. Rathbun, pers. comm.).

Breeding adults are often associated with dense, shrubby riparian or emergent vegetation and
areas with deep (>0.7 meter) still or slow-moving water (Hayes and Jennings 1988); the largest
summer densities of California red-legged frogs are associated with deep-water pools with dense
stands of overhanging willows (Salix spp.) and an intermixed fringe of cattails (Dypha latifolia)
(Jennings 1988). However, frogs often successfully breed in artificial ponds with little or no
emergent vegetation and have been observed in stream reaches that are not cloaked in riparian
vegetation. An important factor influencing the suitability of aquatic breeding sites is the general
lack of introduced aquatic predators.

California red-legged frogs are sensitive to high salinity. When eggs are exposed to salinity
levels greater than 4.5 parts per thousand, 100 percent mortality occurs and larvae die when.
exposed to salinities greater than 7.0 parts per thousand (Jennings and Hayes 1990). Nussbaum
et al. (1983) state that early red-legged frog (Rana a. aurora) embryos are tolerant of
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temperatures only between 9 and 21 degrees Centigrade (48 and 70 degrees Fahrenheit), and both
the fower and upper lethals are the most extreme known for any North American ranid frog.
Data specific to the California red-legged frog are not available.

Dispersal and Use of Uplands

At any time of the year, juvenile and adult California red-legged frogs may move from breeding
sites. They can be encountered living within streams at distances exceeding three kilometers
(1.8 miles) from the breeding site and have been found up to 30 meters (100 feet) from water in
adjacent dense riparian vegetation for up to 77 days (Rathbun ef al. 1993). During periods of wet
weather, starting with the first rains of fall, some individuals may make overland excursions
thraugh upland habitats. Most of these overland movements occur at night. Evidence from
marked frogs on the San Simeon coast of California suggests that frog movements via upland
habitats of about one mile are possible over the course of a wet season and frogs have been
observed to make long-distance movemernts that are straight-line, point to point migrations rather
than using corridors for moving in between habitats (N. Scott, pers. com.1998). Dispersing frogs
in northern. Santa Cruz County traveled distances from: one-quarter mile to more than two miles
without apparent regard to topography, vegetation type, or riparian corridors (J. Bulger, in fir:.
1998). The manner in which California red-legged frogs use upland habitats is not well
understood; how much time California red-legged frogs spend in upland habitats, patterns of use,
and whether there is differential use of uplands by juveniles, subadults and adults are being -
studied. Dispersal distances are largely unknown and are considered to be dependent on habitat
availability and environmental variability.

Summer Habitat. California red-legged frogs often disperse from their breeding habitat to forage
and seek summer habitat, This could include boulders or rocks and organic debris such as
downed trees or logs; industrial debris; and agricultural features, such as drains, watering
‘troughs, spring boxes, abandoned sheds, or hay-ricks. California red-legged frogs use small
mammal burrows and moist leaf litter (Jennings and Hayes 1994); incised stream channels with
portions narrower and deeper than 46 centimeters (18 inches) may also provide habitat

(61 FR 25813). This type of dispersal and habitat use, however, is not observed in all red-legged
frogs and is most likely dependent on the year to year variations in climate and habitat suitability
and varying requisites per life stage. For the California red-legged frog, this habitat is potentially
all aquatic and riparian areas within the range of the species and includes any landscape features
that provide cover and moisture (61 FR 25813); the distances that frogs will disperse to reach
summer habitat is not fully understood and is currently a topic of study.

Distribution. The historical range of the California red-legged frog extended coastally from the
vicinity of Peint Reyes National Seashore, Marin County, California and inland from the vicinity -
of Redding, Califomia southward to northwestern Baja California, Mexico (Jennings and Hayes
19835, Storer 1925, Hayes and Krempels 1986). The California red-legged frog has sustained a

70 percent reduction in its geographic range as a result of several factors acting singly or in
combination (Jennings ef al, 1992). Habitat loss and alteration, over-exploitation, and
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introduction of exotic predators were significant factors in the species” decline in the early- to

-mid-1900s. Reservoir construction, expansion of introduced predators, grazing and prolonged
drought fragmented and eliminated many of the Sierra Nevada foothill populations. Only a few
drainages are currently known to support California red-legged frogs in the Sierra Nevada
foothills, compared to more than 60 historical records. Several researchers in central California
have noted the decline and eventual disappearance of California red-legged frog once bullfrogs
(Rana catesbiana) become established at the same site (L. Hunt, in litt., 1993; S. Bary, in litf.,
1992; 8. Sweet, in lirt., 1993). Bullfrogs prey on California red-legged frogs (Twedt 1993, S.
Sweet, in litr. 1993) and interfere with their reproduction (Jennings and Hayes 1990, Twedt 1993,
M.. Jennings, in litt., 1993, R. Stebbins, ir Zitt., 1993). Because of these combined threats, the
California red-legged frog was listed as threatened on May 23, 1996 (61 FR 25813).

~ Environmental Baseline

The mechanisms for decline of the California red-legged frog are poorly understood. Although
presence of California red-legged frogs is correlated with stillwater pools deeper than about

0.5 meter, ripariar shrubbery, and emergent vegetation (Jennings and Hayes 1985), there are
numerous locations in the historical range of the frog where these elements are well represented
yet California red-legged frogs appear to be absent. The cause of local extirpations therefore
does nof appear to be restricted to absolute loss of aquatic habitat (Shaffer and Fisher 1996). The
most likely causes of local extirpation are thought to be changes in faunal composition of aquatic
ecosystems, i.e., the introduction of non-native predators and competitors; and landscape-scale
disturbances that disrupt California red-legged frog population processes, such as dispersal and

" colonization. Subtle environmental changes, such as the introduction of contaminants or changes
in water temperature, may also play a role in local extirpations. These changes may also promote
the spread of predators, competitors, parasites and diseases.

The processes described above are known to be heightened by urbanization. For instance, an
increase in certain native and nonnative predators and competitors accompanies an increase in
the local human population; disruption of dispersal likely results from an increase in barriers and
sinks; and changes in hydroperiod, water temperature, and chemical composition of water bodies
are readily traced to irrigation, gray water disposal, and urban runoff. '

Effects of the Proposed Action

Activities that would be covered under this biological opinion are those that would not cause
ecosystem-scale changes and, therefore, would likely not contribute to the decline of the .
California red-legged frog. Direct impacts to adults, sub-adults, tadpoles, and eggs of the
California red-legged frog in the footprint of projects covered by this biological opinion would
include injury or mortality from being crushed by earth moving equipment, construction debris,
and worker foot fraffic. These impacts would be reduced by minimizing and clearly demarcating
the boundaries of the project areas and equipment access routes and locating staging areas
outside of riparian areas or other water bodies. Avoiding work activities during the breeding
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season would reduce adverse impacts, particularly to eggs and tadpoles. In addition, relocating
individual California red-legged frogs may further minimize injury or mortality.

The capture and handling of California red-legged frogs to move them from a work area mvolves
harassment of individuals. Mortality may occur as a result of improper handling, containment, or
transport of individuals or from releasing them into unsuitable habitat. Improper handling,
containment, or transport of individuals would be reduced or prevented by use of a Service-
approved biologist. Removal of exotic species from a project site may result in lower mortality
to resident California red-legged frogs, therefore minimizing the overall effects of the action.

Work activities, including noise and vibration, may harass California red-legged frogs by causing-
them to leave the work area. This disturbance may increase the potential for predation and
desiceation, Minimizing the area disturbed by project activities and constraining activities to
seasonal limits would reduce the potential for dispersal resulting from the action.

Tadpoles may be entrained by pump intakes, if such devices are used to dry out work areas.
Screening pump intakes with wire with no greater than five millimeter (mm) mesh diameter
should reduce the potential that tadpoles greater than eight weeks old would be caught in the
inflow.

Some potential also exists for disturbance of habitat to cause the spread or establishment of non-
native invasive species, such as glant reed (drundo donax) or salt cedar (Tamarix spp.).
Measures to prevent the spread or introduction of these species, such as avoiding areas with
established native vegetation, restoring disturbed areas with native species, and post-project
monitoring and control of exotic species, could reduce or eliminate this effect.

California red-legged frogs may sustain harassment and mortality from predators. If water that is
impounded during or after work activities creates favorable habitat for non-native predators, such
- as bullfrogs, crayfish, and centrarchid fishes, California red-legged frogs may suffer abnormally
high rates of predation. Additionally, any time California red-legged frogs are concentrated in a
small area at unusually high densities, native predators such as herons, egrets, opossums, and
raccoons may feed on them opportunistically. This impact can be minimized by avoiding
creation of ponded water as a result of project actions unless approved by the Service and/or
predator control. .

Trash left during or after project activities could aitract predators to work sites, which could, in
turn, harass or prey on the listed species. For example, raccoons are attracted to trash and also
prey opportunistically on the California red-legged frog. This potential impact can be reduced or
avoided by careful control of waste products at all work sites.

Accldental spﬂls of hazardous materials or careless fueling or oiling of vehicles or equipment

could degrade water quality or upland habitat to a degree where the California red-legged frog is
* adversely affected or killed, The potential for this impact to occur can be reduced by thoroughly
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informing workers of the importance of preventing hazardous materials from entering the
- environment, locating staging and fueling areas a minimum of 20 meters from riparian areas or
other water bodies, and by having an effective spill response plan in place.

. Work in live streams or in floodplains could cause unusually high levels of siltation downstream.
This siltation could smother eggs of the California red-legged frog and alter the quality of the
habitat to the extent that use by individuals of the species is precluded. Implementing best
management practices and reducing the area to be disturbed to the minimum necessary should
gssist in reducing the amount of sediment that is washed downstream as & result of project
activities.

Under the provisions of this consultation, some féatures of the site may be permanently or
temporarily altered. For example, a bridge retrofitted for earthquake safety may have slightly
larger footings after work is complete, or a small culvert might create a pool. Minor aiterations
such as these likely do not constitute a consequential loss of habitat.

The potential exists for uninformed workers to intentionally or unintentionatly harass, injure,
harm, or kill California red-legged frogs. The potential for this impact could be greatly reduced
by informing workers of the presence and protected status of this spemes and the measures that
are being 1mplemented to protect it during project activities.

The ongoing effects of this consultation on the California red-legged frog would be monitored
through annual reports provided by the Corps to the Service. These reports would enable the

* agencies to determine how much habitat has been temporarily and permanently affected by the
covered actions and how many California red-legged frogs have been killed or injured.

Based on analysis of data for habitats impacted by the Nationwide Permit Program, the Service
has determined that upland, wetland and riparian habitats suitable for the California red-legged
frog will be lost. The Service found that for Fiscal years 1993, 1994, and 1995, 59.37, 60.34, and
56.94 acres of wetlands respectively, including riparian habitat, were lost for reporting and non-
reporting nationwide permits combined within the Corps’ Sacramento and San Francisco
Districts. The range for reporting nationwide permits was from 11.34 acres to 44.89 acres for ~
fiscal years 1993 to 1997. Acres impacted for non-reporting nationwides was from 43.75 acres
to 45.6.acres for fiscal years 1992 to 1995. These habitat impacts represent total acres impacted
by the Nationwide Permit Program, and are not necessarily all California red-legged frog habitat.
The Service does not have similar data for habitats impacted by the Nationwide Permit Program
in the Los Angeles District. '

Cumaulative Effects

Cumulative effects include the effects 0f future State, Tribal, local or private actions that are
reasonably certain to ocour in the action area considered in this biological opinion. Future
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Federal actions unrelated to the proposed action are not considered in this section because they -
require separate consultation pursuant to section 7 of the Act. '

Non-Federal activities expected to occur within the project area considered under this b:ologlcal
opinion include water treatment, potential release of toxic substances, water diversions,

residential and commercial development activity, agricultural practices, intentional or _
unintentional release of native and non-native predators into water bodies, and grazing on private .
and municipal lands. The Service anticipates that the effects of these non-Federal activities

would be addressed through section 10(a)(1)(B) permits. Habitat conservation plans that are
required to obtain such permits would include measures that would minimize and mitigate the
effects to the California red-legged frog resulting from the non-Federal activities. In addition, the
persistence of the California red-legged frog in the affected area would not be diminished by the
activities covered under this programmatic consultation. Therefore, the cumulative effects of the
projects included in this biological opinion, considered together with other non-Federal actions,
would not appreciably reduce the hkehhood of survival and recovery of the California red-legged
frog .

Conclusion

 After reviewing the current status of the California red-legged frog, the environmental baseline
for the area covered by this consultation, the effects of the proposed projects, and the cumulative
effects, it is the Service's biological opinion that the proposed projects, as described in this '
" consultation document, are not likely to jeopardize the continued existence of this speciés.

INCIDENTAL TAKE STATEMENT

Section 9 of the Act and Federal regulation pursuant to section 4(d) of the Act prohibit the take
of endangered and threatened species, respectively, without special exemption. Take is defined
as harass, harm, pursue, hunt, shoot, wound, kill, trap, capture or collect, or to atiempt to engage
in any such conduct. Harass is defined by the Service as an intentional or negligent act or
omission which creates the likelihood of injury to a listed species by annoying it to such an
extent as to significantly disrupt normal behavioral patterns which include, but are not limited to,
breeding, feeding, or sheltering. Harm is defined by the Service to include significant habitat
modification or degradation that results in death or injuzy to listed species by impairing
behavioral patterns including breeding, feeding, or sheltering. Incidental take is defined as take
that is incidental to, and not the purpose of, the carrying out of an otherwise lawful activity.
Under the terms of section 7(b)(4) and section 7(0)(2), taking that is incidental to and not
intended as part of the dgency action is not considered to be prohibited taking under the Act
provided that such taking 1s in compllance with this Incidental Take Statement

The reasonable and prudent measures described below are nondiscretionary, and must be .
undertaken by the Corps so that they become binding conditions of any grant or permit issued to
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the applicant, as appropriate, for the exemption in section 7(0)(2) to apply. The Corps has a
-continuing duty to regulate the activity covered by this Incidental Take Statement. If the Corps

(1) fails to require the applicant to adbere to the terms and conditions of the incidental take

statement through enforceable terms that are added to the permit or grant document, and/or

(2) fails to retain oversight to ensure compliance with these terms and conditions, the protective
 coverage of section 7{0)(2) may lapse.

- Amount or Extent of Take
* The Service anticipates the following forms of incidental take:

1. Based on historical data about habitat impacts from the Nationwide Permit Program, the
Service anticipates that up to 60 acres of wetland and riparian habitat and up to 60 acres
of upland habitat, suitable for the California red-legged frog, may be permanently or
temporarily taken annually as a result of implementing the actions described in the project
description. In addition, the Service anticipates that all adults, juveniles, tadpoles, and
eggs of California red-legged frogs associated with the loss of 60 acres of wetland and
riparian habitat and 60 acres of upland habitat may be taken through mortality, harm, or
harassment resulting from project-related activities, The quantification of take by _
harassment, harm, and mortality is difficuit to ascertain because of the species’ small size

"and aquatic habitat. These factors make it difficult to detect where California red-legged
frogs, particularly tadpoles, are and if any have been affected by an action. For actions
covered by this consultation, some harassment and mortality could be directly observed
from those captured during translocation efforts However, mortality from other sources
would be difficult to observe. -

The observed take may be lower than the actual take. However, with the implementation of the

reasonable and prudent measures, the effects of the unobserved take would not change our
analysis of effects of the actions covered by the biological opinion.

Effect of the Take

Itis the opinion of the Service that the effects of the actions included under the auspices of this
formal consultation are not likely to jeopardize the continued existence of the California red-

legged frog.
Reasonable and Prudent Measures

The following reasonable and prudent measure is necessary and approprxate to minimize the
impact of take on the California red-legged frog:

- Adverse effects to California red-legged frogs and their habltat shall be minlmlzed to the
extent possible.
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" Terms and Conditions

To be exempt from the prohibitions of section 9 of the Act, the Corps must ensure that the
permittees comply with the foilowing term and condition, which implements the reasonable and
prudent measuré described above. '

To implement the reasonable and prudent measure, the measures described in the
“Minimization of Adverse Effects” section shall be fully implemented. These measures
are hereby incorporated into this term and condition as requirements of proposed projects.

Disposition of Injured or Dead Specimens

Upon locating dead or injured California red-legged frogs, initial notification must be made in
writing to the appropriate office of the Service’s Division of Law Enforcement. Notification by
both telephone and writing also must be made to the appropriate Fish and Wildlife Office:

U.S. Fish and Wildlife Service

. Division of Law Enforcement
3310 El Camino Avenue, Suite 140
Sacramento, California 95821-6340

U.8. Fish and Wildlife Service
Sacramento Fish and Wildlife Office
3310 El Camino Avenue, Suite 130
Sacramento, California 95821-6340
(916) 979-2725

1J.S. Fish and Wildlife Service
Division of Law Enforcement

1633 Bayshore Highway, Suite. 248
Burlingame, California 94010

U.8. Fish and Wildlife Service
Division of Law Enforcement

370 Amapola Avenue, Suite 114 .
Torrance, California 90501

. U.S. Fish and Wildlife Service
Ventura Fish and Wildlife Office
2493 Portola Road, Suite B
Ventura, California 93003

(805) 644-1766
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Notification shall occur within three working days of finding the dead or injured animal. The
report shall include the date, time, location of any carcass, a photograph, cause of death, if *
. known, and any other pertinent information.

Care shall be taken in handling injured animals to prevent additional injury. Injured enimals may
be released to the wild after receipt of concurrence from the Service. Care shall be taken in
handling dead specimens to preserve biological material in the best possible state for later -
analysis. Standard preservation methods shall be used. The remains of intact California red-
legged frogs shall be placed with the California Academy of Sciences Herpetology Department
[Contact: Jens Vindum, Collections Manager, California Academy of Sciences Herpetology '
Department, Golden Gate Park, San Francisco, California, 94118, (415) 750-7037].

* REPORTING REQUIREMENTS
The Corps shall require each permittee who makes use of the provisions of this progfammatic
consultation to prepare a compliance certification to be filed with the Corps and the Service to
certify, after completion of construction, that the action was completed in accordance with the
permit conditions. The information contained in the compliance certification shall include:
)] the type(é)_ of action(s) that occurred;
2) the fumber of acres affected and habitat type (e.g., upland, riparian.);

3 the linear feet of work;

4) how the site(s) was restored and a description of the area after the comapletion of the

action;
5) which measures were employed to protect California red-legged frogs;
6) how the site(s) was restored or, if no réstoration occurred the justification for not

conducting this work; and,
7 a description of the area after the completion of the action.

The Corps shall provide to the Service annually a listing of permits anthorized under this

- biological opinion. Such a list shall provide the name of the permittee, Corps authorization
number, and the location. This is information the Corps routinely tracks and can be provided
either as a paper version or electronically. The Service and the Corps shall meet annually to
review this information as well as information provided by permittees. The Corps may desire to
develop a reporting format in coordination with the Service soon after issuance of this biological
opinion, which can be provided to permittees.
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Each compliance certification provided by the permittees shall contain maps as appropriate
indicating the location of all actions. Each report shall have a table and photos keyed to the map
as appropriate. The compliance certification shall aiso document the number of California red-
legged frogs that were known to be taken, and the form of take (e.g., harassment by moving,;
mortality) during each project’s activities. The Service recognizes that accurately quantifying the
number of individuals that may have been taken may not be possible; in these cases, the reporting
of all observations and relative numbers would provide useful information. The report shall also
recommend modifications to future measures to enhance the protection of the California red-
legged frog.

CONSERVATION RECOMMENDATIONS

Section 7(a)(1) of the Act directs Federal agencies to utilize their authorities to further the
purposes of the Act by carrying out conservation programs for the benefit of endangered and
threatened species. Conservation recommendations are discretionary agency activities to
minimize or avoid adverse effects of a proposed action on listed species or critical habitat, to .
~ help implement recovery plans, or to develop information. The recommendations provided here
do not necessarily represent complete fulfillment of the agency’s 7(a}(1) responsibilities for this
species. : '

L. Coordinate with the Service to develop a conservation strategy for the California red-
legged frog, including documenting past and present California red-legged frog localities,
threats, and conservation opportunities. ' “

2. - Monitor the status of the California red-legged frog in areas of Corps jurisdiction to |
identify effects of urbanization on the resident California red-legged frog population.

3, The Corps should assist the Service in implementation of recovery actions identified by
the Service during and after preparation of the recovery plan for the California red-legged -
frog. S '

4, The Corps, through its Federal projects, should de-velop and implement strategies for the
conservation and recovery of the California red-legged frog.

For the Service to be kept informed of actions minimizing or avoiding adverse effects or

benefitting listed species or their habitats, the Service requests notification of the implementation
of any conservation recommendations. :
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REINITIATION - CLOSING STATEMENT

This concludes formal consultation on the project described in this biological opinion. As
provided in 50 CFR §402.16, reinitiation of formal consultation is required where discretionary
Federal agency involvement or control over the action has been maintained (or is authorized by
law), and if (1) the amount or extent of incidental take is exceeded, (2) new information reveals
effects of the agency action may affect listed species or critical habitat in a manner or to an extent
not-considered in this opinion, (3) the agency action is subsequently modified in a manner that
causes an effect on listed species or critical habitat that was not considered in this opinion, or
(4) a new species is listed or critical habitat is designated that may be affected by the action. In
instances where the amount or extent of incidental take is exceeded, the Corps shall not issue
authorizations under this biological opinion. If you have any questions regarding this opinion,
please contact the appropriate field office staff member as indicated in Enclosure A.

Sincerely,

Oie e VL-JC'-:«-- LL

Diane K. Noda Wayne S. White

Field Supervisor Field Supervisor

Ventura Fish and Wildlife Office Sacramento Fish and Wildlife Office
Enclosure

ce: FWS.PARD(ES), Portland, OR
- FWS:HC and ES, Washington, D.C.

FWS:CFO, Carlsbad, CA (Attn.: K. Berg) _
FWS:LE, Sacramento, CA (Aftn.: Senior Resident Agent S. Pearson)
FWS:LE, Burlingame, CA (Attn.: Special Agent K. McCloud)
FWS:LE, Chico, CA (Attn.: Special Agent J. Mendoza)
FWS:LE, Clovis, CA (Attn.: Special Agent F. Kuncir)
FWS:LE, Torrance, CA (Attn.: Senior Resident Agent L. Farrington)
DOI:SOL, San Francisco, CA (Attn.: Solicitor R. Kohn Glazer)
EPA:Wetlands, San Francisco, CA :
CDFG, Regions 1, 2, and 3
ESRP, Fresno, CA
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Enclosure A: Jurisdictions of the Fish and Wildlife Service’s California Field Offices, with
staff contacts for each Field Office.

| | Field Office ' '| Telephone Fax Contacts

Sacramento Fish and Wildlife Office 016-979-2752 | 916-979-2723 | Ken Sanchez
3310 El Camino Avenue, Suite 130 ' : .
Sacramento, California 95821-6340

Ventura Fish and Wildlife Office 805-644-1766 | 805-644-3958 | Ray Bransfieid or
2493 Portola Road, Suite B Cathy McCalvin
Ventura, California 93003 ' ' '

Carlsbad Fish and Wildlife Office 760-431-9440 | 760-431-9624 | Art Davenport

2730 Loker Avenue West

Carlsbad, California 92008

E-41



Messrs. Art Champ, Calvin Fong, and Richard Schubel

Jusridictional Boundaries of the U.S. Fish and Wiidlife Offices in California
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