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PURPOSE OF AND NEED FOR ACTION

INTRODUCTION

This “Purpose of and Need for Action” chapter explains the intent of the Environmental Impact Statement
(EIS) for the Drakes Bay Oyster Company (DBOC) Special Use Permit (SUP). DBOC currently conducts
a commercial shellfish operation® in Drakes Estero, which is part of the Point Reyes National Seashore
(the Seashore), located in Marin County, California (figures 1-1 and 1-2). DBOC operates within the
Seashore pursuant to a reservation of use and occupancy (RUQO) and a SUP. Both of these authorizations
expire on November 30, 2012. The RUO and the SUP are included as appendix A of this EIS.

This EIS presents four alternatives. The no-action alternative considers expiration of existing
authorizations and subsequent conversion of the area to congressionally designated wilderness. Three
action alternatives consider the issuance of a new SUP to DBOC for a period of 10 years with differing
levels of onshore facilities and infrastructure and offshore operations. Beneficial and adverse impacts are
assessed for all four alternatives evaluated in this EIS. Existing authorizations for DBOC to operate expire
November 30, 2012. The results of the National Environmental Policy Act of 1969, as amended (NEPA)
process will be used to inform the decision of whether a new SUP should be issued. If a new SUP is
issued, it would allow DBOC to operate until November 30, 2022. In the event that a new SUP is issued,
it would incorporate all of DBOC’s National Park Service (NPS) authorized onshore and offshore?
operational requirements. There is no authority to issue or extend an RUO.

The authority for the NPS to issue a new permit to DBOC came about as a result of congressional action.
On October 30, 2009, Congress enacted section 124 of Public Law (PL) 111-88, which was part of the
Department of the Interior, Environment, and Related Agencies Appropriations Act of 2010 (appendix B).
Section 124 states:

Prior to the expiration on November 30, 2012, of the Drake’s Bay Oyster Company’s
Reservation of Use and Occupancy and associated special use permit (“*existing
authorization’”) within Drakes Estero at Point Reyes National Seashore, notwithstanding

! Throughout this document, the terms “commercial shellfish operations,” “mariculture operations,” and “aquaculture
operations” are used interchangeably.

2In this document, the term offshore is used to refer to operations and facilities in Drakes Estero, including intertidal
areas such as the shoreline and mudflats.
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CHAPTER 1: PURPOSE OF AND NEED FOR ACTION

any other provision of law, the Secretary of the Interior is authorized to issue a special
use permit with the same terms and conditions as the existing authorization, except as
provided herein, for a period of 10 years from November 30, 2012: Provided, That such
extended authorization is subject to annual payments to the United States based on the
fair market value of the use of the Federal property for the duration of such renewal. The
Secretary shall take into consideration recommendations of the National Academy of
Sciences Report pertaining to shellfish mariculture in Point Reyes National Seashore
before modifying any terms and conditions of the extended authorization. (Department of
the Interior, Environment, and Related Agencies Appropriations Act of 2010, Pub. L. No.
111-88, section 124, 123 Stat. 2904, 2932 [2009])

Section 124, as it will be referred to in this EIS, provides to the Secretary of the Interior (Secretary) the
discretionary authority to issue a new SUP to DBOC that would be valid for a period of 10 years.
Congress granted the Secretary the discretionary authority contained in section 124 in response to NPS’s
determination that it lacked authority to allow DBOC to operate after November 30, 2012. The NPS’s
determination was based on a 2004 opinion from the Department of the Interior (DOI) Solicitor’s Office
(Solicitor’s Office) interpreting PL 94-544 and 94-567 of 1976, which designated Drakes Estero as
potential wilderness, and NPS wilderness management policies (DOI 2004"). In particular, House Report
94-1680, which accompanied the public law, provided that, “it is the intention that those lands and waters
designated as potential wilderness additions will be essentially managed as wilderness, to the extent
possible, with efforts to steadily continue to remove all obstacles to the eventual conversion of these lands
and waters to wilderness status.” The commercial shellfish operation in Drakes Estero, now operated by
DBOC, is the only nonconforming use that prevents conversion of the waters of Drakes Estero from
congressionally designated potential wilderness to congressionally designated wilderness (appendix B).
Based on the intent of PL 94-544, PL 94-567, and NPS wilderness management policies, the Solicitor’s
Office opinion advised NPS that it lacked authority to extend DBOC’s nonconforming commercial use
beyond November 2012 (DOI 2004"). The discretionary authority contained in section 124 now allows
the Secretary to permit DBOC’s operations for a new 10 year term, until November 30, 2022.

Although the Secretary’s authority under Section 124 is “notwithstanding any other provision of law,” the
Department has determined that it is appropriate to prepare an EIS and otherwise follow the procedures of
NEPA. The EIS will provide decision-makers with sufficient information on potential environmental
impacts, within the context of law and policy, to make an informed decision on whether or not to issue a
new SUP. In addition, the EIS process provides the public with an opportunity to provide input to the
decision-makers on the topics covered by this document. The EIS examines four alternatives, described in
“Chapter 2: Alternatives,” which include both broad-scale and site-specific elements. In some instances,
sufficient detail is available to analyze site-specific impacts without additional compliance evaluation
under NEPA. In other cases, information is not available, or plans are insufficiently developed to allow
detailed analysis. In the latter case, a conceptual level of analysis has been conducted.
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PURPOSE OF AND NEED FOR ACTION

PURPOSE OF AND NEED FOR ACTION

PURPOSE AND NEED

Action is needed at this time because pursuant to section 124 of Public Law 111-88, the Secretary has the
discretionary authority to issue a SUP for a period of 10 years to DBOC for its shellfish operation, which
consists of commercial production, harvesting, processing, and sale of shellfish at Point Reyes National
Seashore. The existing RUO and SUP held by DBOC will expire on November 30, 2012. DBOC has
submitted a request for the issuance of a new permit upon expiration of the existing authorizations.

The purpose of the document is to use the NEPA process to engage the public and evaluate the effects of
issuing a SUP for the commercial shellfish operation. The results of the NEPA process will be used to
inform the decision of whether a new SUP should be issued to DBOC for a period of 10 years.

PROJECT OBJECTIVES

= Manage natural and cultural resources to support their protection, restoration, and preservation.

= Manage wilderness and potential wilderness areas to preserve the character and qualities for
which they were designated.

= Provide opportunities for visitor use and enjoyment of park resources.

AUTHORITY OVER DRAKES ESTERO
AND ADJACENT LANDS

A number of federal and state agencies have jurisdiction over activities taking place within the waters of
Drakes Estero and on the uplands where the oyster processing facilities are located.

NPS JURISDICTION

DBOC’s operations occur on uplands adjacent to Drakes Estero and on tide and submerged lands within
the Estero. All of the upland, tidal, and submerged lands on which DBOC conducts its operations are
located within the Seashore and are owned in fee by the United States. The tide and submerged lands in
Drakes Estero were conveyed by statute from the State of California to the United States in 1965.
(Additional information about this conveyance is provided below.) NPS purchased the uplands from
Johnson Oyster Company (JOC) in 1972. Pursuant to 36 CFR Section 1.2, activities occurring on lands
and waters under the jurisdiction of NPS are subject to applicable NPS laws, regulations, and policies.

In addition, DBOC’s operations in the Seashore are governed by the terms and conditions of the RUO and
SUP. Both the RUO and SUP require DBOC to comply with applicable NPS laws, regulations, and
policies. The RUO requires the holder of the RUO to “abide by all rules and regulations pertaining to
National Park System areas” (NPS 1972a). The SUP, which applies to all upland areas of DBOC’s
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CHAPTER 1: PURPOSE OF AND NEED FOR ACTION

operations, other than the RUO area, and to DBOC’s operations in Drakes Estero, expressly states that
DBOC operations are subject to NPS regulation. The RUO and SUP are provided in appendix A.

As mentioned above, the state conveyed the tide and submerged lands in Drakes Estero to NPS in 1965.
The statutory language provided that the State of California granted, subject to certain limitations, “all of
the right, title, and interest of the State of California . . . in and to all of the tide and submerged lands or
other lands beneath navigable waters situated within the boundaries of the Point Reyes National
Seashore” (chapter 983, section 1, Statutes of California, July 9, 1965). In accordance with article 1,
section 25 of the California Constitution, the statutory conveyance reserved, “to the people of the state the
right to fish in the waters underlying the lands [conveyed]” (idem, section 3). The state also reserved all
rights to oil, gas, and other hydrocarbons with the further provision that no well or drilling operations
were to be conducted on the surface (idem, section 4). Upon review of the lands conveyances made by the
Office of the Surveyor General and the Legislature, the California State Lands Commission (CSLC)
determined that they have conveyed out all of the State’s real property interest except the mineral estate,
leaving the CSLC with no jurisdiction over the bed of Drakes Estero (CSLC 2007™).

The NPS’s jurisdiction over DBOC’s aquaculture operation is not limited by the rights the state retained
when it conveyed the tide and submerged lands in Drakes Estero to the United States. The California
Department of Fish and Game (CDFG) and CSLC have concluded, and the NPS agrees, that the “right to
fish,” as retained by the state, does not extend to aquaculture, such as DBOC’s commercial operation
(CDFG 2007b"; CSLC 2007"). In its official communications on this issue, CDFG explained that “fishing
involves take of public trust resources and is therefore distinct from aquaculture, which is an agricultural
activity involving the cultivation and harvest of private property” (emphasis in original) (CDFG 2007b).
Because the right to fish does not extend to aquaculture, CDFG concluded that the NPS has primary
management authority over DBOC operations (CDFG 2007h", 2008"").

The basis for the CDFG opinion is confirmed by the California Fish and Game Code. The California Fish
and Game Code distinguishes aquaculture and its products from public trust resources, such as wild fish,
which are held in trust by the state and which do not belong to private individuals. The California Fish
and Game Code defines “fish” as “wild fish, mollusks, crustaceans, invertebrates, or amphibians,
including any part, spawn, or ova thereof” (emphasis added) (California Fish and Game Code section 45).
In contrast to the “wild” organisms included in the definition of “fish,” the California Fish and Game
Code establishes that the products of an aquaculture operation are the private property of the operator of
that facility. Under the California Fish and Game Code provisions on aquaculture, “the cultured progeny
of wild plants and animals . . . are the exclusive property of that person who cultured them or that
person’s successor in interest” (California Fish and Game Code section 15001). Further, “any person who
takes aquaculture products without lawful entitlement is subject to prosecution for theft” (California Fish
and Game Code section 15002). Aquaculture products are private property and therefore cannot be part of
a public fishery. Because the tide and submerged lands in Drakes Estero were conveyed to the United
States without limitations as to the aquaculture operations, NPS laws, regulations, and policies apply to
DBOC’s operations on tide and submerged lands within Drakes Estero.

6 Point Reyes National Seashore



AUTHORITY OVER DRAKES ESTERO AND ADJACENT LANDS

STATE MANAGEMENT OF AQUACULTURE OPERATIONS

State regulation of aquaculture operations by CDFG are addressed in Division 12 of the Fish and Game
Code. Under these code provisions, CDFG regulates the stocking of aquatic organisms, brood stock
acquisition, disease control, and the importation of aquatic organisms into the state. There are
approximately 30 marine aquaculture operations within the state (CDFG [Ramey], pers. comm., 2011d).
Some are located on state-owned tide and submerged lands while others are located on tide and
submerged lands under the jurisdiction of other governmental entities or private parties. State
management by CDFG of these operations differs based on the operation’s location.

Under the Fish and Game Code, the State of California, through the Fish and Game Commission (CFGC),
issues state water bottom leases for aquaculture operations that are located on state-owned tidelands. The
CDFG manages 16 leases held by 8 such operators (this does not include two leases to DBOC issued over
granted tidelands in Drakes Estero) (CDFG [Ramey], pers. comm., 2011d). Through these leases, CDFG
collects annual payments from aquaculture operators. These payments include an annual lease fee based
on the number of acres included in the lease and annual privilege use taxes. CDFG also has authority to
regulate other aspects of these operations, including the stocking of aquatic organisms, brood stock
acquisition, disease control, and the importation of aquatic animals. As discussed below, this latter
authority pertains to all importers regardless of whether their operation is located on state-owned
tidelands or on tidelands owned by other governmental entities or private parties.

There are approximately 19 aquaculture operations in the state that operate on granted or private tide and
submerged lands not owned by the State of California (CDFG [Ramey], pers. comm., 2011d). With the
exception of Drakes Estero, the CFGC does not issue leases for aquaculture operations located on granted
or private tidelands, and CDFG does not collect lease fees or privilege use taxes from these operators.
Rather, these operators make payments to the entity that holds title to the tide and submerged lands on
which they operate.

In the case of Drakes Estero, CFGC has issued, and CDFG administers, state water bottom leases to DBOC
despite the fact that the underlying tidelands and submerged lands have been owned by the United States
since 1965. CFGC issued the most recent lease in 2004. It is currently set to expire in 2029.

Although the 1965 conveyance retained the right to fish for the people of California, as discussed above, this
right relates to the take of wild fish by members of the public. It does not encompass the cultivation and
harvest of private shellfish stock owned by aquaculture operators. The overlay of a state water bottom lease
on the federally owned tidelands and submerged lands in Drakes Estero has caused confusion, as evidenced
by comments received during the public scoping process that sought clarification on the roles and
responsibilities of NPS and CDFG with respect to DBOC operations.

CDFG is participating in this EIS as a cooperating agency; therefore, NPS and CDFG have consulted
during the preparation of this EIS. This consultation process is ongoing. The NPS has determined that
because DBOC operations are located on tide and submerged lands that were granted in fee to the United
States, the NPS, as the landowner, is the proper leasing authority for the DBOC operation. Therefore,
should the Secretary issue a permit to DBOC under section 124, as a condition of receiving that permit,
DBOC would be required to surrender its state water bottom lease to CFGC prior to issuance of a new
SUP by NPS. DBOC would thereafter operate under the terms of the NPS permit. NPS would include
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CHAPTER 1: PURPOSE OF AND NEED FOR ACTION

certain provisions of the state water bottom lease directly in the new SUP, such as that relating to the
“Escrow Account for Cleanup of Aquaculture Leases.” This will ensure that certain provisions relating to
DBOC operations that are currently incorporated into the SUP by reference remain in force.

Under section 124, if the Secretary decides to issue a new 10-year permit to DBOC, DBOC must pay the
United States the fair market value of the federal property permitted to DBOC. A permit under section
124 would encompass the federally owned onshore and offshore areas used by DBOC. By terminating the
state water bottom lease, DBOC will avoid any obligation to make lease payments to the state.

OTHER JURISDICTIONS

Several other agencies have jurisdiction over activities taking place within the waters of Drakes Estero and
on the uplands where the oyster processing facilities are located, including the California Coastal
Commission (CCC); the California State Water Resources Control Board; the California Department of
Public Health (CDPH); the U.S. National Marine Fisheries Service (NMFS) Division, National Oceanic and
Atmospheric Administration (NOAA); the U.S. Army Corps of Engineers (USACE); and the U.S. Fish and
Wildlife Service (USFWS). Specific agency jurisdictions and their applicability to this project are described
in more detail in the “Related Laws, Policies, Plans, and Constraints” section of this chapter.

PROJECT AREA AND VICINITY

Point Reyes National Seashore, a landscape ranging from dramatic headlands and expansive sand beaches
to open grasslands, brushy hillsides, and forested ridges, is located in western Marin County in central
California, approximately 30 miles northwest of San Francisco. The Seashore is situated within 50 miles
of the nine-county San Francisco Bay Area, the fifth largest metropolitan area in the United States (see
figure 1-1). Western Marin County is primarily rural, with scattered, small, unincorporated towns that
serve tourism, agriculture, and local residents. In addition, the Seashore also administers the Northern
District of the Golden Gate National Recreation Area, adjacent to the Seashore, for a combined
management area and legislated boundary of approximately 94,000 acres (see figure 1-2).

The Seashore is bounded to the north, west, and southwest by the Pacific Ocean and to the east by the
residential communities of Inverness, Inverness Park, Point Reyes Station, Olema, and Dogtown. The
town of Bolinas is south of the Seashore at the southern tip of the peninsula. The Seashore’s boundary
extends a quarter of a mile from the mean high tide (both in the Pacific Ocean and Tomales Bay), and
includes the tidelands and submerged lands in this zone. The coastal resources within this marine habitat
contribute to the biological diversity in the Seashore and are home to a variety of shellfish, birds, and
other marine wildlife.

Drakes Estero is a system of five branching bays encompassing approximately 2,500 acres. The branching
bays are stretched to the north and separated by low converging ridges. From west to east, they are:
Barries Bay, Creamery Bay, Schooner Bay, Home Bay, and Estero de Limantour (see figures 1-2 and 1-
3). Nearly half of the Estero’s surface area consists of mud and sand flats that are exposed at low tide
(Press 2005). Because of the shallow character of the bay, and its tendency to flush completely within a
normal tidal cycle, currents in the mainstem and secondary channels are relatively strong.

8 Point Reyes National Seashore
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PURPOSE AND SIGNIFICANCE OF POINT REYES NATIONAL SEASHORE

The Drakes Estero watershed covers approximately 31 square miles, including Drakes Estero itself (Baltan
2006). The Seashore leases most of the lands surrounding Drakes Estero for cattle grazing (approximately 14
square miles within the watershed). Areas draining to, and surrounding the Estero de Limantour are primarily
within congressionally designated wilderness (approximately 8 square miles within the watershed).

This EIS examines DBOC operations and facilities in and adjacent to Drakes Estero. The project area is
roughly 1,700 acres and includes DBOC structures, facilities, and operations in much of the congressionally
designated potential wilderness (1,363 acres), 2.6 acres of onshore property, and 2 acres incorporating the
well and septic areas, as delineated in the RUO and SUP (see figures 1-3 and 1-4). In order to provide a
comprehensive analysis of potential impacts of the alternatives presented in this EIS, the project area also
includes the kayak launch parking area and the access road leading from Sir Francis Drake Boulevard. All
land and water portions of the project area are owned by the NPS. Resources outside the project area may be
described if they are subject to impacts resulting from any of the proposed alternatives. The project area as a
whole is depicted on figure 1-3, with figure 1-4 showing the detailed location of the onshore operations.

PURPOSE AND SIGNIFICANCE OF
POINT REYES NATIONAL SEASHORE

The Seashore is located at a rich, complex convergence of land and sea, culture and nature, urban and rural.
This is where continental and oceanic plates of the Earth’s crust collide, creating the unique geological
formations above (or atop) the San Andreas Fault. The Seashore’s dynamic geologic foundations produce
extraordinary biodiversity, where the rivers of the coastal range meet the sea, and where marine, estuarine,
freshwater, and terrestrial ecosystems overlap. Human communities overlap here too: This is where
European voyagers and the indigenous peoples of America’s Pacific Coast first encountered each other.

The Seashore lies within an area recognized locally, nationally, and globally as a center of biodiversity. The
Seashore hosts more than 800 native plant species, over 490 resident and migratory bird species, anadromous
fish, rare and elusive amphibians, and a unique assemblage of mammals such as tule elk (Cervus canadensis),
elephant seal (Mirounga angustirostris), mountain lion (Puma concolor), harbor seal (Phoca vitulina), bobcat
(Felis rufus), and Point Reyes mountain beaver (Aplodontia rufa). Drakes Estero is an exceptional nursery that
provides abundant food, resting habitat, and shelter for a wide array of marine organisms and migratory
waterbirds, including brant and North American species of pelicans. The northern California coast, including
the Seashore is one of the few major coastal upwelling regions in the world (Hill et al. 1998). The Seashore is
one of the best locations on the West Coast to watch the migration of the Pacific gray whale and to observe
other open-ocean animals such as albatrosses, dolphins, and humpback whales.

Marine and land boundaries are shared with the Gulf of the Farallones National Marine Sanctuary,
Golden Gate National Recreation Area, and Tomales Bay State Park. In 1988, the United Nations
Educational, Scientific, and Cultural Organization Man in the Biosphere program designated the Central
California Coast Biosphere Reserve (CCCBR) under the International Biosphere Program; CCCBR
includes the entire Seashore, the Golden Gate National Recreation Area, and other public lands in the
region. Four state designated “Areas of Special Biological Significance” are located within the Seashore:
Bird Rock, Point Reyes Headlands, Double Point, and Duxbury Reef. In addition, the Philip Burton
Wilderness Area is unique in that it is the only wilderness area between Canada and Mexico that includes
marine waters (wilderness.net 2011).
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PURPOSE AND SIGNIFICANCE OF POINT REYES NATIONAL SEASHORE

As set forth in the NPS Organic Act, the fundamental purpose of units of the national park system is “to
conserve the scenery and the natural and historic objects and the wild life therein and to provide for the
enjoyment of the same in such manner and by such means as will leave them unimpaired for the enjoyment
of future generations” (U.S.C. title 16, section 1 [16 U.S.C. 1]). Units of the national park system also
generally have their own specific purposes set out in their legislation. In 1962, Congress established Point
Reyes National Seashore “to save and preserve for the purposes of public recreation, benefit, and
inspiration, a portion of the diminishing seashore of the United States that remains undeveloped” (PL 87-
657, section 1, September 13, 1962, 76 Stat. 538, codified at 16 U.S.C. 459c). President John F. Kennedy
signed the Point Reyes Act (PL 87-657) into law on September 13, 1962 (appendix B).

With strong support and collective efforts from leaders working at the regional and national levels, as
well as citizen activists, two bills were introduced to Congress in 1959 to seek authorization of a national
seashore on Point Reyes Peninsula. These bills, as constructed, did not advance fully, as local
governments were concerned with issues such as loss of county tax revenue and infringement on the
property rights of the ranchers and other landowners. As environmentalists, local managers, and ranchers
began to realize that creation of the Seashore was the way to preserve and protect the conditions and
livelihoods on the Point Reyes Peninsula from the forceful push of commercial land development,
partnering began. In enacting the law establishing the Seashore, Congress considered both the cost of land
acquisition and the fate of the existing dairy farms and cattle ranches within the potential boundaries. The
enabling legislation specifically recognized the dairying and ranching operations by limiting the use of
eminent domain within an area known as the “pastoral zone.” The pastoral zone was depicted on map
number NS-PR-7002, dated August 15, 1961 (shown below).
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Map NS-PR-7002, showing the pastoral zone of Point Reyes National Seashore. (Image courtesy of NPS.)
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Congress ratified this map by specifically referring to it in section 4 of the legislation, which states the
following:

No parcel of more than five hundred acres within the zone of approximately twenty-six
thousand acres depicted on map number NS-PR-7002, dated August 15, 1961 . . . shall be
acquired without the consent of the owner so long as it remains in its natural state, or is
used exclusively for ranching and dairying purposes including housing directly incident
thereto. (PL 87-657, section 4, September 13, 1962, 76 Stat. 538)

The section additionally defined “ranching and dairying purposes” as “such ranching and dairying,
primarily for the production of food, as is presently practiced in the area” (PL 87-657, section 4,
September 13, 1962, 76 Stat. 538). The administrative history of the Seashore identifies several rationales
behind the creation of the pastoral zone and the special treatment of ranching and dairying operations
within the zone: responding to the concerns of ranchers, lessening the cost of initial land acquisitions,
stabilizing the county’s property tax base, and preventing commercial development within the area.

Despite the presence of JOC at the time of the deliberations, Drakes Estero and an upland buffer including
the oyster operation were not identified as part of the pastoral zone depicted on map number NS-PR-
7002. Thus, section 4 of the enabling legislation did not apply to the mariculture operations in and around
Drakes Estero.

Although the enabling legislation did not specifically address the oyster operation, oyster operations were
discussed in the 1962 legislative history. The House Report accompanying the legislation in 1962
mentions “small organizations engaged in oyster farming and fishing operations on Drakes Estero,
Tomales Bay, and Point Reyes” (H. Rep. No. 87-1628, reprinted in 1962 U.S.C.C.A.N. 2500, 2504).

The report further notes that the committee had been advised that “none of these activities, as presently
conducted, is incompatible with the plans of the National Park Service” and that there was an
understanding with the owners of these properties that the government would have the first right to
acquire the properties in the event the owners wished to dispose of them (H. Rep. No. 87-1628, reprinted
in 1962 U.S.C.C.A.N. 2500, 2504).

In 1970, Congress removed section 4 from the legislation to address concerns around the eminent domain
clause, through subsection 2b of the act of April 3, 1970 (PL 91-223, April 3, 1970, 84 Stat. 90), and in
1978 Congress added language authorizing the leasing of federally owned land that was agricultural land
prior to its acquisition. Section 318(b) of PL 95-625 (1978) states the following:

Where appropriate in the discretion of the Secretary, he or she may lease federally owned
land (or any interest therein) which has been acquired by the Secretary under this Act,
and which was agricultural land prior to its acquisition. Such lease shall be subject to
such restrictive covenants as may be necessary to carry out the purposes of this Act. Any
land to be leased by the Secretary under this section shall be offered first for such lease to
the person who owned such land or was a leaseholder thereon immediately before its
acquisition by the United States. (PL 95-625, title 111, section 318[b], November 10,
1978, 92 Stat. 3467, 3487, codified at 16 U.S.C. 459c¢-5[a])
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Section 318(c) also defined “agricultural property” to mean “lands which were in regular use for, or were
being converted to agricultural, ranching, or dairying purposes as of May 1, 1978, together with the
residential and other structures related to the above uses of the property” (PL 95-625, title 11, section
318[c], 92 Stat. 3487, codified as amended at 16 U.S.C. 459c¢-5[b]).

ESTABLISHMENT OF WILDERNESS
AT POINT REYES NATIONAL SEASHORE

The National Wilderness Preservation System was established by Congress in 1964 to ensure that some
lands of the United States would be preserved and protected in their natural condition for the permanent
good of the people. Such federally owned areas are designated by Congress as “wilderness areas.” An
area of wilderness is further defined as “an area of undeveloped Federal land retaining its primeval
character and influence, without permanent improvements or human habitation which is protected and
managed so as to preserve its natural conditions” (16 U.S.C. 1132).

During the 1970s, NPS studied the Seashore, as directed by the Wilderness Act of 1964, to determine the
suitability of designating areas of the Seashore as wilderness. Recognizing the unigueness of the
resources on the Point Reyes Peninsula and the threats that ensuing commercial and land development
posed to other surrounding lands, NPS recommended 10,600 acres be designated as wilderness (NPS
1972b, 1974). Congress ultimately decided in 1976 to designate more than 33,000 acres as wilderness or
potential wilderness, including 25,370 acres as wilderness and another 8,003 acres of land and water as
potential wilderness (PL 94-544, October 18, 1976, 90 Stat. 2515 and PL 94-567, October 20, 1976, 90
Stat. 2695). While the legislative language clearly articulates acreage in section 1, the map filed with the
committee as required under section 2 of the legislation calculated that the actual acreage of those lands
and waters are 24,200 acres of wilderness and 8,530 acres of potential wilderness. The waters of Drakes
Estero were included in the potential wilderness designations, but the upland areas used for shellfish
processing operations were not. Potential wilderness additions are defined as lands that do not qualify for
immediate designation as wilderness “due to temporary nonconforming or incompatible conditions” (NPS
2006d, section 6.2.2.1). The House Committee Report accompanying the wilderness bill states the
following about the potential wilderness additions:

As is well established, it is the intention that those lands and waters designated as
potential wilderness additions will be essentially managed as wilderness, to the extent
possible, with efforts to steadily continue to remove all obstacles to the eventual
conversion of these lands and waters to wilderness status. (H. Rep. No. 94-1680,
September 24, 1976)

PL 94-567 also provided an administrative mechanism for the conversion of potential wilderness to full
wilderness once “all uses thereon prohibited by the Wilderness Act have ceased” (PL 94-567, section 3,
October 20, 1976). In order for potential wilderness to be converted, NPS must publish a notice in the
Federal Register that all nonconforming uses within the potential wilderness have been removed. Upon
such publication, the congressionally designated potential wilderness gains congressionally designated
wilderness status.
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In addition to the wilderness provisions contained in PL 94-544 and 94-567, Congress amended the
provisions of the Seashore enabling legislation by adding language elaborating on the original purposes of
the Seashore. Rather than focusing on recreational or other aspects of the Seashore, Congress directed that
the Seashore be administered “without impairment of its natural values, in a manner which provides for
such recreational, educational, historic preservation, interpretation, and scientific research opportunities as
are consistent with, based upon, and supportive of the maximum protection, restoration, and preservation
of the natural environment within the area” (PL 94-544, section 4, October 18, 1976, 90 Stat. 2515,
codified at 16 U.S.C. 459c¢-6; and PL 94-567, section 7, October 20, 1976, 90 Stat. 2695, codified at 16
U.S.C. 459c-6).

In February of 2004, the Solicitor’s Office issued a legal opinion regarding the meaning of the 1976
legislation designating Drakes Estero as potential wilderness. Based on the language of the law and its
legislative history, the opinion concluded that NPS was mandated to convert the potential wilderness in
Drakes Estero to full wilderness as soon as the nonconforming use could be eliminated (DOI 2004). The
oyster operation in Drakes Estero was dependent on the 40-year RUOQ that Charles Johnson had retained
when he sold his 5-acre parcel to the NPS in 1972. The RUO expires on November 30, 2012, making this
date the earliest on which the NPS, in keeping with Congress’s intent, could remove the obstacle to full
wilderness designation. In October 2009, section 124 of PL 111-88 provided the Secretary discretionary
authority to issue a new SUP for a period of 10 years.

COMMERCIAL SHELLFISH OPERATIONS
IN DRAKES ESTERO

OVERVIEW FROM 1930 TO 2004

Mariculture developers first planted oyster beds in the Tomales Bay area around the turn of the 20th
century. Throughout the 1930s, CDFG conducted successful experimentation with nonnative species to
create commercial shellfish aquaculture in the state. In a 1935 survey of the California oyster industry
(Bonnot 1935), Bonnot stated regarding Drakes Estero: “No oysters were found growing there. Several
small plants of Japanese seed oysters were made in 1932.” Oyster growers, in an attempt to produce a
faster- and larger-growing product, introduced nonnative species of oyster to several water bodies in
California, including Drakes Estero. The success of the nonnative Pacific oyster (Crassostrea gigas) in
Tomales Bay and Drakes Estero contributed to the establishment of new companies and the retooling of
existing oyster businesses. In 1938, the original Drakes Bay Oyster Company (no relation to the present-
day DBOC) built a small “opening” plant on the banks of Drakes Estero near the head of Creamery Bay,
selling their freshly shucked oysters in San Francisco. The plant operated within Drakes Estero until
1945. The 5-acre plant property was not owned by the oyster company but was part of a larger estate
(Caywood and Hagen 2011).

Due to World War 11, Pacific oyster seed shipments ceased and oyster operations declined. This
interruption, coupled with other factors, caused some oyster operations in the area to dissolve. In 1946,
the Drakes Estero oyster allotment was transferred to Larry Jensen (Caywood and Hagen 2011). During
the Jensen tenure, the ownership of the 5-acre parcel containing the processing plant was integrated with
the state water allotment lease in Drakes Estero. In April 1954, Larry Jensen entered into an “agreement
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of sale” with Van Camp Seafood for his oysters, state oyster allotments, and the 5 acres of upland real
property that accompanied the state water bottom leases. In turn, it was quickly transferred to the Coast
Oyster Company (Caywood and Hagen 2011; CDFG 1954, 1955).

In 1958, Charles W. Johnson, a seed buyer for the Coast Oyster Company, settled in California and took
over the oyster operation in Drakes Estero. He soon founded JOC. Charles Johnson cultured oysters in
Drakes Estero and operated onshore processing facilities from 1961 through 2003. Johnson purchased

5 acres of onshore land where the existing processing facilities were located in 1961. He and his wife
developed an L-shaped processing plant. A frame building used for opening oysters, a dock, and five
small cottages or cabins were preexisting. By 1963, the Johnsons had built two additions to the processing
plant, one serving as a sorting room and the other for restrooms, and expanded one of the cabins for their
residence (Caywood and Hagen 2011).

Although the Seashore was established in 1962, the NPS did not acquire ownership of all lands and
waters within the Seashore’s boundary immediately. In 1965, the state-held water bottoms of Drakes
Estero were conveyed to the NPS by the State of California. As of 1965, however, the NPS did not own
the upland areas where the oyster processing facilities were located. The NPS purchased fee title to the 5-
acre upland parcel from Johnson in 1972. As part of the purchase agreement, Johnson elected to retain a
40-year RUO over 1.5 acres of the 5-acre parcel. The RUO allowed for “processing and selling wholesale
and retail oysters, seafood and complimentary food items, the interpretation of oyster cultivation to the
visiting public and residential purposes reasonably incidental thereto” (NPS 1972a).

Even though the water bottoms in Drakes Estero were conveyed to the United States in 1965, the state has
continued to issue state water bottom leases for shellfish cultivation in Drakes Estero. The continued
issuance of state water bottom leases has created confusion and is inconsistent with the NPS’s ownership
and jurisdiction over Drakes Estero. Should the Secretary issue a new permit to DBOC under section 124,
as a condition of receiving that permit, DBOC would be required to surrender its state water bottom lease
to the CFGC prior to issuance of a new SUP by the NPS. In the interim, DBOC may continue to operate
pursuant to its state water bottom leases and the SUP.

In 1979, the state consolidated Oyster Allotment Nos. 2 and 72 into one Mariculture Lease (M-438-01)°
in conformance with a new standard numbering system. Lease M-438-01 was redescribed as two parcels
(see figure 1-3): Parcel 1 contains 343 acres on the east side of Drakes Estero and Parcel 2 contains
approximately 706 acres on the west side of Drakes Estero. A 1-acre parcel designated as Mariculture
Lease M-438-02* lies within Parcel 2. Parcels 1 and 2 contain approximately 1,049 acres® and together
compose Lease M-438-01 (see figure 1-3).

From 1979 to present, Lease M-438-01 was allotted for the purpose of culturing Pacific oysters and
European flat oysters (Ostrea edulis). The authorized methods of oyster cultivation in 1979 included
bottom, rack, and stake cultures (CDFG 1979a). The 1-acre Lease M-438-02 was allotted for the sole

% Referred to as Lease M-438-01 in remainder of document.

* Referred to as Lease M-438-02 in remainder of document.

® Since the consolidation of several allotments into Lease M-438-01 in 1979, the lease language has specified that
the lease area is made up of two parcels totaling approximately 1,059 acres; however, the GIS data provided by
CDFG in 2011 for this lease area measures 1,049 acres. For the purposes of this EIS, all area calculations are based
on GIS data. Therefore, the latter measurement is used to represent existing conditions throughout this EIS.
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purpose of culturing purple-hinged rock scallops (Hinnites multirugosus) (scallops) in accordance with
provisions of section 6400 of the California Fish and Game Code. As permitted, scallops were to be
confined and cultivated on racks and in trays. No other mode of operation or culture was authorized at the
time (CDFG 1979b).

In August 1993, JOC made a request to CDFG to begin the culture of Manila clams (Tapes japonica) in
Lease M-438-01 (Studdert 1993""). In an October 7, 1993, meeting, CFGC authorized JOC to cultivate
Manila clams in an amendment to Lease M-438-02. The CFGC meeting minutes state “Lease M-438-02
is a small, 1-acre lease which has been previously used by the JOC in experimental culture of species
other than oysters. Johnson Oyster Company would now like to investigate if conditions in Drakes Estero
are suitable for culture of Manila clams” (CFGC 1993). This request was approved by the CFGC. CDFG
sent a letter to JOC confirming that Manila clams had been added to Lease M-438-02, and JOC signed the
lease amendment.

In November 1989, the Marin County Planning Department contacted Charles Johnson regarding
violations involving the enlargement of the processing plant and installation of mobile homes without
appropriate permits. These activities were also inconsistent with the terms of the RUO. Failure to obtain a
coastal development permit also placed JOC in violation of California Coastal Act provisions. Ultimately,
JOC removed the small second-floor addition to the processing plant and several mobile home units.
However, to bring JOC into compliance with federal, state, and local codes and regulations, a number of
facility replacements and best practices were still needed, including an upgrade to the septic system
(Caywood and Hagen 2011). The expanded septic system plans were eventually submitted to the NPS and
evaluated for compliance as part of the 1998 Environmental Assessment (EA) which included several
other activities, including removal of unpermitted mobile homes and construction of new facilities (NPS
1998a, 1998Db). The septic leach field system was the only element of the project that was constructed.

While some progress was made by JOC in bringing facilities into compliance, there were still numerous
California Coastal Act, county building code, and NPS approval violations left unresolved (Caywood and
Hagen 2011). In 2003, the CCC issued a Cease and Desist Order (No. CCC-03-CD-12) to JOC that
required the removal of some unpermitted development from the property, improvement of the
wastewater system, and the submittal of a coastal development permit application for after-the-fact
authorization for other unpermitted development (CCC 2003).

Prior to expiration of their 1979 leases, JOC requested lease extensions for a period of 25 years. In
February 2004, a CDFG letter to JOC indicated that “the Department would require that a
federal/National Park Service (NPS) lease be in effect concurrently with the state water bottom lease”
(CDFG 2004a™). On March 15, 2004, the NPS conveyed legal opinions from the Solicitor’s Office
regarding the JOC RUO and relationship to wilderness (NPS 2004c*). On June 14, 2004, CDFG provided
their recommendation to the CFGC stating “The Department recommends approval of the requested lease
renewals for a period of twenty-five years, contingent on there being a Federal Reservation for the land
use within the Point Reyes National Seashore” (CDFG 2004b™"). On June 18, 2004, NPS sent a letter to
CDFG reiterating that “The NPS still believes that any activity in the Estero must also be permitted by the
NPS” (NPS 2004d"").

CFGC approved lease renewals to JOC on June 25, 2004, for both Lease M-438-01 and Lease M-438-02,
for a 25-year period. This approval was contingent on a concurrent federal RUO for fee land in the
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Seashore. These renewals were for the express purpose of cultivating the Pacific and European flat
oysters in the previously designated Lease M-438-01 and purple-hinged rock scallops and Manila clams
in Lease M-438-02. A series of operational conditions accompany CDFG leases, including methods of
cultivation, record keeping, requirements for requesting additional species, and requirements for
providing a financial guarantee for cleanup (CDFG 2004d).

DRAKES BAY OYSTER COMPANY: 2005 TO PRESENT

In December 2004, DBOC purchased the assets of JOC, assuming the remaining 7 years of the RUO and
SUP that the NPS had issued to JOC for the well and septic leach field (DBOC 2011f"). There were no
changes to the terms of the RUO or to its expiration date. On March 18, 2005, the CDFG authorized the
transfer of Leases M-438-01 and M-438-02 from JOC to DBOC, which is owned and operated by Kevin
and Nancy Lunny (CDFG 2005a, 2005b). The acreages and the shellfish culturing provisions of the leases
remained the same. Lease M-438-01, for approximately 1,049 acres of water bottoms within Drakes
Estero, allowed for the cultivation of Pacific oysters and European flat oysters, with minimum production
limits placed on the oyster harvesting (CDFG 2005a). Lease M-438-02, which is the 1-acre parcel on the
west side of Drakes Estero inside the boundary of Lease M-438-01, allowed for the cultivation of purple-
hinged rock scallops and Manila clams (CDFG 2005b).

When DBOC purchased the assets of JOC, it also assumed the compliance obligations arising from the
CCC Consent Cease and Desist Order issued to JOC (CCC 2003). DBOC has worked with CCC staff to
remove some of the unpermitted developments. However, not all of the unpermitted development had
been removed when DBOC constructed additional development and established unauthorized practices on
the property (e.g., refrigerated storage units installed, second leach field constructed, parking area paved,
boat transit outside established channels) without either a coastal development permit or NPS approval.
CCC and NPS alerted DBOC to the violations, and DBOC agreed to submit a coastal development permit
application for all “onshore and offshore” development on the property that required a permit. A second
Consent Cease and Desist Order (No. CCC-07-CD-11/CCC-07-CD-04) was issued to DBOC that set time
frames for submittal of the coastal development permit application, established agreed-upon conditions of
the operations, and identified activities to be avoided until CCC received and approved the application.
The consent order furthermore directed DBOC to take actions and implement protective measures to
ensure protection of coastal resources. On November 29, 2007, DBOC signed the consent order to work
with the CCC and NPS to resolve the violations (CCC 2007b). DBOC has fulfilled some but not all of the
required terms and conditions of the consent order. An after-the-fact plan for the second leach field was
subsequently submitted to the NPS for review and approval.

In April 2008, DBOC and NPS signed a SUP (NPS Permit No. MISC-8530-6000-8002) that would allow
the commercial shellfish operation in Drakes Estero to remain, with provisions, until November 30, 2012,
when it expires concurrently with the RUO. The SUP outlines the terms and conditions that apply to
DBOC operations, including limits on the amount of shellfish that may be cultivated, limits on the types
of facilities that may be constructed, and various measures designed to protect Seashore resources,
modeled after mitigation measures defined in CCC Consent Cease and Desist Order (CCC 2007b). The
SUP area includes the 1.1 acres of lands and improvements adjacent to the RUO (see figure 1-4) and the
waters corresponding to Leases M-438-01 and M-438-02 (see figure 1-3). Additionally, the existing well
site and septic field that support the onshore oyster operations were included in the permit. Consistent
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with the RUO, the SUP was issued to allow for the cultivating, processing, and selling of oysters, as well
as the interpretation of oyster cultivation. The conditions and special terms of both the RUO and the SUP
can be viewed in appendix A.

CDFG leases transferred to DBOC following their purchase of JOC, allowed cultivation of the Pacific oyster,
European flat oyster, purple-hinged rock scallop, and Manila clam. The purple-hinged rock scallop and Manila
clam could only be cultivated on Lease M-438-02 (CDFG 2005b). Although not approved, JOC also had
Kumamoto oysters (Crassostrea sikamea) under cultivation. JOC did not report Kumamoto or European flat
oysters separately, so the bulk of the reported harvest levels were recorded as the Pacific oyster. While
included in Lease M-438-01, there is no record that DBOC has ever produced European flat oysters.

DBOC committed to removing the unpermitted Kumamoto oysters planted by JOC by 2008; on a field
visit to the site, Mr. Lunny indicated that indeed the Kumamoto oysters were removed from Drakes
Estero in 2008 (DBOC 2008¢™"). Although small numbers of scallops were harvested by the Johnsons,
tax reports do not indicate harvesting of any scallops to date by DBOC. While the CFGC authorized
Manila clams in Lease M-438-02 beginning in 1993, there is no record in the annual Proof of Use Reports
or tax records of Manila clam harvest. M-438-02 was used for production of purple-hinged rock scallops.
Beginning in February 2009, small numbers of Manila clams were harvested by DBOC from M-438-01
(unpermitted by NPS) 10 months prior to CFGC review and approval.

The cultivation of Manila clams within Lease M-438-01 has not been approved by the NPS as required by
section 4(b)(vi) of the 2008 SUP (NPS 2008b). In spring 2009, DBOC advised CDFG that it believed the
1993 CFGC decision to add Manila clams to Lease M-438-02 was a clerical error, and DBOC requested
that Manila clams be added to their Lease M-438-01. In December of 2009, CFGC amended the leases to
allow cultivation of Manila clams within Lease M-438-01 (not Lease M-438-02). DBOC did not submit a
request for this expansion and modification of species cultivation to the NPS, as required by the 2008
SUP, because DBOC believed that it was a clerical error made by the CFGC, and that the cultivation of
clams on Lease M-438-01 had been approved since 1993 on Lease M-438-01 (DBOC 2009c¢™). A review
of the documents indicates that there was intent to limit clams to the area of Lease M-438-02. For
example, meeting minutes from the 1993 CFGC meeting, the CDFG’s approval letter, and the lease
amendment and map all reference Lease M-438-02. JOC accepted and signed the lease amendment for
Lease M-438-02 on October 8, 1993. This condition was accepted again in 2004 when the CFGC issued
the Drakes Estero leases and in 2005 when the leases were transferred to DBOC. This was also the
condition that existed at the time that the current SUP was signed in April 2008. In a letter dated
December 8, 2009, the NPS expressed concerns to the CFGC regarding the expansion of Manila clams
within the Seashore’s boundary. Specifically, NPS was concerned about the size of the expansion and
lack of environmental review or analysis of risk, the potential for establishment of a nonnative species,
and the potential to add substrate for the highly invasive nonnative tunicate, Didemnum vexillum (NPS
2009d™). In a letter on December 22, 2009, NPS advised DBOC that additional information was required
before NPS could determine whether to give final approval under the SUP, and that cultivation of clams
on the larger lease could only occur subsequent to such approval (NPS 2009¢*"). DBOC declined to offer
any additional information in their response to the NPS (DBOC 2009¢*""). The addition of Manila clam
cultivation to the area of Lease M-438-01 and outside the boundaries of Lease M-438-02 is not authorized
under the NPS SUP.
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During the time CDFG was reviewing the request for Manila clams in Lease M-438-01, the CCC issued
DBOC an enforcement notice on September 16, 2009, stating that DBOC was out of compliance with the
2007 Consent Cease and Desist Order because Manila clams were located outside Lease M-438-02 (CCC
2009b*™). To avoid enforcement actions and respond to the CCC notice, DBOC agreed to move the
Manila clams from Lease M-438-01 to Lease M-438-02. In early December 2009, NPS and CCC issued
letters of violation to DBOC for placement of Manila clam bags within one of the harbor seal exclusion
areas (NPS 2009¢™; CCC 2009a). In response, DBOC stated that clam bags had been placed within a
harbor seal protection area because their global positioning system (GPS) coordinates were misread and
the misplaced clams would be immediately removed (DBOC 20092™").

From 2009 to 2011, DBOC submitted several requests to CCC, CDFG, and/or NPS for improvements and
alterations to the commercial shellfish operation (DBOC 2009b™" 2010f*", 2010m*, 2011,
2011 2011g™": Latham & Watkins, LLP 2010™%). On March 30, 2010, CCC forwarded the DBOC
proposals to NPS and requested a review of the list of proposed actions that were currently authorized
under the DBOC SUP (CCC 2010a™). Although some of the actions proposed in the development plans
were authorized by the existing SUP, NPS was not able to fully evaluate the proposed development
actions because supporting information such as design plans and other relevant data was not submitted.
Several site drawings and development costs have been subsequently provided by DBOC, including an
emergency storm damage mitigation request in March 2011 (DBOC 20118, 2011b™*"). These, along
with recent requests for a lease boundary adjustment and an updated site plan, will be considered as
requests under article 6 of the SUP (NPS 2008b). NPS has reviewed these requests, and many of the
requests are considered as elements of alternatives presented in this EIS (see “Chapter 2: Alternatives™).

THE NEPA PROCESS

NEPA was passed by Congress in 1969 to assure that all branches of government give proper consideration
to the environment prior to undertaking any major federal action that could significantly affect it.
Environmental reviews under NEPA involve integration of social, environmental, and economic factors
within the framework of existing laws, regulations, policies, and agency guidance for project decisions.
Although the Secretary’s authority under section 124 is “notwithstanding any other provisions of law,” the
Department has determined that it is appropriate to prepare an EIS and otherwise follow the procedures of
NEPA, as amended. The requirements of NEPA as implemented by the Council on Environmental Quality
(CEQ), as well as NPS regulations and guidance for NEPA implementation and decision-making (Director’s
Order 12 and Handbook: Conservation Planning, Environmental Impact Analysis, and Decision-making
[DO-12]) (NPS 2001b), will therefore guide this environmental review process.

SCOPING PROCESS AND PUBLIC PARTICIPATION

Scoping is a process that allows the agency to discuss the proposed action with stakeholders, interested
and affected parties, and the public, as well as internally with agency personnel. To determine the scope
of issues to be analyzed in depth in this EIS, internal meetings were conducted with Seashore staff, three
public scoping meetings were held at different locations in the vicinity of the Seashore during the public
scoping period, and relevant agency consultations were initiated.
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Internal Scoping

An internal scoping meeting was held in September 2010 to initiate the EIS process and to define the
initial scope of the EIS. Attendees included Seashore officials, DOI Solicitor’s Office, representatives
from NPS Pacific West Region, NPS Environmental Quality Division (EQD), and their contractors.
Following the public and agency scoping period described below, the interdisciplinary planning team
considered public comments for use in the development and refinement of project purpose and need,
issues, impact topics, alternatives, and impact analysis for the EIS.

Public Scoping and Outreach

The public scoping period was open for a total of 50 days between October 8, 2010, and November 26,
2010. An NPS press release was published by Bay Area news outlets on October 5, 2010, announcing the
dates, times, and places of the public scoping meetings. On October 8, 2010, the NPS sent a scoping letter
to more than 500 interested individuals and organizations notifying them of the opportunity to comment,
and the NPS Planning, Environment, and Public Comment (PEPC) web-site was activated as a vehicle for
the public to submit comments. The Federal Register published a Notice of Intent (NOI) to prepare an EIS
on October 22, 2010 (NPS 2010d). The public comment period officially closed on November 26, 2010.
More than 4,000 comment letters were submitted to the NPS during the public comment period. On
January 31, 2011, the NPS posted the Public Comment Analysis Report and all public correspondence on-
line at http://www.nps.gov/pore/parkmgmt/planning_dboc_sup_scoping_comments.htm. Comments
received during the public scoping process helped to inform the range of alternatives, as well as the
impact topics to be addressed by the EIS. “Chapter 5. Consultation and Coordination” of this EIS
provides more details about the public scoping activities, which were an integral part of the planning
process for this EIS.

In addition, in keeping with a statement of principles (appendix C) that was signed by DBOC and NPS in
2008, NPS met with DBOC during the scoping process to discuss DBOC’s interest in obtaining a permit
under section 124. In addition to this meeting, DBOC submitted scoping comments and other information
regarding its operation during the initial scoping period and in subsequent requests through March 15,
2011. The NPS fully considered DBOC’s interests in developing the range of alternatives and impact
topics that are addressed in this EIS.

Agency Scoping

In addition to collecting comments from the public, the NPS also initiated scoping with relevant agencies.
Letters were sent out to notify the agencies of the intent to begin preparation of the EIS and to solicit
agency comments and suggestions regarding the proposed project and its potential environmental effects
on resources under their respective jurisdictions (appendix D). The agencies were asked to identify issues
that should be analyzed in the EIS, determine the appropriate scope of the environmental analysis,
identify potential management actions to be taken should the project commence, and determine whether
agency permits or approvals would be required. Four agencies have entered into an agreement with NPS
to be cooperating agencies in the development of the EIS: CDFG, USACE, NFMS, and the U.S.
Environmental Protection Agency (EPA). Each of these cooperating agencies has special technical
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expertise related to the issues under consideration in the EIS. Chapter 5 of this EIS provides more detail
about agency consultation and coordination and cooperating agencies.

REFERENCES USED FOR IMPACT ANALYSIS

As part of the NEPA evaluation process, this EIS uses various sources of information in the analysis of
impacts. Primary references are those for which evidentiary support is traceable to a source that complies
with recognized standards for data documentation and scientific inquiry. For example, data pertaining
directly to the activities and conditions within Drakes Estero were obtained from NPS documents and
other sources that have been prepared consistent with NPS standards for scientific and scholarly activities,
including relevant peer review. For research conducted in similar settings (but not in Drakes Estero itself),
references were taken from peer-reviewed scientific literature. Primary references were directly
incorporated into this analysis where such references added clarity to the issues addressed. Secondary
references are those for which evidentiary support is not directly traceable to a source that complies with
recognized standards for data documentation and scientific inquiry. Secondary references can include
documents that have not been subjected to peer review or that do not reflect direct on-site observations or
measurements in accordance with a standard protocol for data documentation. Examples of secondary
references include presentation slides, field notes, and personal correspondence. This includes some of the
information provided by CDFG, DBOC, and members of the public.

A main resource used in development of this EIS is the NPS-commissioned National Research Council
(NRC) of the National Academy of Sciences (NAS) report, Shellfish Mariculture in Drakes Estero, Point
Reyes National Seashore, California (NAS 2009). As stated in the report, the objective was to review
scientific evidence at the following levels of inquiry: (1) scientific studies directly related to the impact of
oyster mariculture on Drakes Estero, (2) other research on Drakes Estero, (3) research in similar
ecosystems, and (4) the compendium of scientific research on bivalve mariculture in coastal estuarine
environments from which general conclusions could be drawn. The 2009 NAS report is referred to in
section 124, where it is stated that “the Secretary shall take into consideration recommendations of the
National Academy of Sciences Report pertaining to shellfish mariculture in Point Reyes National
Seashore before modifying any terms and conditions of the extended authorization.” The report provides
an intensive review of pertinent scientific literature on this subject. As such, there is much overlap
between the literature cited in that document and the references used to support this EIS. Furthermore, the
conclusions drawn from the 2009 NAS report are taken into consideration.

Additional references beyond those used in the NAS report were considered in the EIS process in order to
meet NEPA requirements, which are broader than the research objectives of the NAS report. In addition,
since the time of the 2009 NAS report additional research regarding the resources considered in this EIS
in similar settings, as well as in Drakes Estero itself, has become available. This research has been
considered in this analysis where appropriate. Because the reference material is derived from various
sources, relevant documentation was classified into two categories—primary references and secondary
references—based on the authority of the sources, as explained above. In general, secondary references
were not used for the analysis, unless there was a compelling reason to do so.

By following the above procedures for reviewing and selecting reference material, this EIS is in
compliance with the Department of the Interior Departmental Manual part 305, chapter 3, “Integrity of
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Scientific and Scholarly Activities” (DOI 2011). In particular, this EIS “document][s] the scientific and
scholarly findings considered in the decision-making and ensure[s] public access to that information and
supporting data through established Departmental and Bureau procedures—except for information and
data that are restricted from disclosure under procedures in accordance with statute, regulation, Executive
Order, or Presidential Memorandum” (DOI 2011). Because agency and DBOC correspondence is not
readily available to the public, these items are endoted throughout the EIS, except in instances where a
direct quote is provided in the text.

Questions have been raised about the use of the following four references in this EIS: Anima 1990,
Anima 1991, Harbin-Ireland 2004, and Weschler 2004. The NPS has acknowledged that these four
references were inappropriately cited in a previous NPS document. The fact that these references were
inappropriately cited in a prior NPS document does not affect the integrity of the four references
themselves. Each of the four references has been peer reviewed and each remains a legitimate source for
informing the analysis in this EIS. These references meet the criteria for primary reference works
described above. So that readers of this EIS can readily understand the specific information from these
references that informed the NEPA analysis, where they are used, these references have been endnoted as
well, except in instances where a direct quote is provided in the text.

ISSUES AND IMPACT TOPICS

Issues and Impact Topics Retained for Further Analysis

This EIS analyzes the effects of the actions proposed herein on relevant resources in the context of the
laws and policies that apply to NPS management of these resources. Many resources and activities have
the potential to be affected by either issuing or not issuing a SUP for continued commercial shellfish
operations within the Seashore. These resources were initially identified by NPS staff during internal
scoping and were further refined through the public and agency scoping process. Impact topics retained
for detailed analysis within this EIS include wetlands, eelgrass, wildlife and wildlife habitat, special-status
species, coastal flood zones, water quality, soundscapes, wilderness, visitor experience and recreation,
socioeconomic resources, and NPS operations. The following text discusses issues/considerations that
form the basis for the content in “Chapter 3: Affected Environment,” and the impact topics and detailed
analysis presented in “Chapter 4: Environmental Consequences.”

Wetlands. The identification of wetlands within the project area is necessary to ensure their protection in
accordance with federal laws (section 404 of the Clean Water Act [CWA] and the Rivers and Harbors Act
of 1899) and state laws (the California Coastal Act of 1976 and the California Environmental Quality
Act). NPS Management Policies 2006 states that NPS will implement a “no net loss of wetlands” policy
and will (1) provide leadership and take action to prevent the destruction, loss, or degradation of
wetlands; (2) preserve and enhance the natural and beneficial values of wetlands; and (3) avoid direct and
indirect support of new construction in wetlands unless there are no practicable alternatives and the
proposed action includes all practicable measures to minimize harm to wetlands (NPS 2006d). Guidance
related to the management of wetlands is further clarified by Director’s Order 77-1: Wetland Protection
(DO-77-1) (NPS 2002a). As defined by USACE and USFWS, wetland areas exist in the project area, both
within Drakes Estero and along the shoreline where natural conditions persist. DBOC operations may
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have the potential to impact these wetlands through placement of materials (such as bags and trays)
directly in wetlands, trampling of vegetated wetlands, and shading associated with racks, as well as
people walking across mudflats, and propellers and boat hulls scraping the mud bottom and eelgrass beds.
The impact topic of wetlands is retained for detailed analysis in this EIS.

Eelgrass. In Drakes Estero, eelgrass (Zostera marina) is the dominant form of submerged aquatic
vegetation and is present throughout Drakes Estero in dense beds. Eelgrass beds provide important
foraging and feeding ground for many aquatic organisms, they serve as the base of the food web in many
coastal habitats, and they perform important environmental functions, such as trapping sediment, taking
up excess nutrients, and protecting shorelines from erosion. Eelgrass beds are classified as a type of
“special aquatic site,” a category of “Waters of the United States” afforded additional consideration under
the Clean Water Act section 404 (b)(1) guidelines developed by the EPA. Special aquatic sites possess
characteristics of productivity, habitat, wildlife protection, or other important and easily disrupted
ecological values. These sites are recognized as significantly influencing or positively contributing to the
overall environmental health or vitality of the entire ecosystem of a region. DBOC operations in Drakes
Estero and the eelgrass beds interact “via changes each makes to the immediate environment like altering
water flow, sediment structure, light penetration, and nutrient supply. Other environmental changes
arising from mariculture come from the addition of structures (e.g., bags, racks, and lines) and
disturbances of transportation and culture operations” (NAS 2009). The termination or continuation of
these activities related to DBOC operations could beneficially or adversely impact eelgrass. Therefore,
the impact topic of eelgrass is retained for detailed analysis in this EIS.

Wildlife and Wildlife Habitat. Drakes Estero provides habitat for multiple native wildlife species,
including benthic fauna (animals living on or in the submerged substrate), fish, harbor seals, and birds.
Drakes Estero also includes privately owned species cultivated by DBOC, as well as several nonnative
invasive species such as the tunicate, Didemnum vexillum and the mud snail, Batillaria attramentaria.
Commercial shellfish operations could potentially impact these species and their habitat through habitat
competition, habitat improvement or degradation, noise and physical disruptions, and introduction of
nonnative species. The impact topic of wildlife and wildlife habitat is retained for detailed analysis in this
EIS.

Special-status Species. The Endangered Species Act (ESA) mandates that all federal agencies consider
the potential impacts of their actions on species listed as threatened or endangered in order to protect the
species and preserve their habitats. USFWS and NMFS share responsibility for implementing the ESA.
Per informal consultations with USFWS in 2010 and previous studies, seven federally listed threatened
and endangered species were identified as potentially affected by activities within the project area. These
include Myrtle’s silverspot butterfly (Speyeria zerene myrtleae), California red-legged frog (Rana aurora
draytonii), central California coast Coho salmon (Oncorhynchus kisutch), central California coast
steelhead (O. mykiss), leatherback sea turtle (Dermochelys coriacea), western snowy plover (Charadrius
alexandrinus nivosus), and California least tern (Sternula antillarum). The Coho salmon and the least tern
are also state-listed species. Based on the location of DBOC operations relative to special-status species
and their habitat, and resultant threats to those species, the impact topic of special-status species is
retained for detailed analysis in this EIS.

Coastal Flood Zones. Pursuant to Director’s Order 77-2: Floodplain Management (DO-77-2), the NPS
must strive to preserve floodplain values and minimize hazardous floodplain conditions (NPS 2003a).
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Although no formal floodplain mapping has been undertaken at the planning site, a topographic survey
was performed at the onshore facilities based on North American Vertical Datum of 1988 (NAVD-88).
The purpose of the survey was to verify the topographic elevations of the onshore features and correlate
those elevations to elevations associated with flood events. Further, it has been observed that some
buildings associated with DBOC operations have been prone to flooding during severe storm events. In
addition, NOAA identifies regions subject to potential tsunami inundation, and Drakes Estero falls within
the tsunami inundation zone (State of California Emergency Management Agency 2009). Placement of
structures within the 100-year floodplain is inconsistent with NPS floodplain management policies, and
the continued presence of these structures in the floodplain has the potential to impact floodplain values,
DBOC facilities, and the safety of those employees living in structures within the coastal flood zone. The
impact topic of coastal flood zones is retained for detailed analysis in this EIS.

Water Quality. DBOC commercial shellfish operations within and adjacent to Drakes Estero have the
potential to impact water quality, both surface waters and groundwater. Nonpoint sources of pollution
specific to land development and the commercial shellfish operations include onshore impervious
stormwater runoff, boat operation, pulse disturbances to the Estero substrate from maintaining oyster
racks and placing/overturning/removing bottom bags in Drakes Estero, accidental spill of fuel/oil, and
accidental spill/leaks of wastewater from underground septic tanks. In addition, water used to clean the
oysters and other discharges from sources used in the cultivation process may contribute to water quality
impacts. Floating debris (plastic tubing, bags, piping, etc.) associated with the commercial shellfish
operation may also impact water quality. As identified during public scoping, shellfish cultivation in
Drakes Estero (specifically the presence of filter-feeding organisms) may result in beneficial impacts on
water quality. The impact topic of water quality is retained for detailed analysis in this EIS.

Soundscapes. In accordance with NPS Management Policies 2006 and Director’s Order 47: Soundscape
Preservation and Noise Management (DO-47), an important part of the NPS mission is preservation of
natural soundscapes within units of the national park system (NPS 2006d, 2000). Natural soundscapes
“encompass all the natural sounds that occur in parks, including the physical capacity for transmitting
those natural sounds and the interrelationships among park natural sounds of different frequencies and
volumes. Natural sounds occur within and beyond the range of sounds that humans can perceive, and they
can be transmitted through air, water, or solid materials” (NPS 2006d). As identified during public
scoping, components of DBOC operations, such as motorized boats and pneumatic drills, create noise that
may impact park visitors and wildlife and disturb the natural soundscape of the area. The impact topic of
soundscapes is retained for detailed analysis in this EIS.

Wilderness. A wilderness area is defined, in part, as “an area where the earth and its community of life
are untrammeled by man, where man himself is a visitor who does not remain. . . . An area of
undeveloped Federal land retaining its primeval character and influence, without permanent
improvements or human habitation” (PL 88-577). Pursuant to PL 94-544 and 94-567, Congress
designated the waters of Drakes Estero as potential wilderness. Drakes Estero was designated as potential
wilderness rather than full wilderness due to the presence of the commercial oyster operation, a
nonconforming use. Removal of DBOC operations upon expiration of existing authorizations would
allow the congressionally designated potential wilderness to be converted to congressionally designated
wilderness. Conversely, should a new SUP be issued, the area would remain as congressionally
designated potential wilderness for another 10 years. The impact topic of wilderness is retained for
detailed analysis in this EIS.
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Visitor Experience and Recreation. The NPS strives to provide opportunities for forms of enjoyment
that are uniquely suited and appropriate to the natural and cultural resources found in park units. During
public scoping it became evident that some visitors to the Seashore view the commercial oyster operation
as an integral part of their visit while other visitors view the commercial operation as an adverse impact
on their enjoyment of solitude and the natural setting and resources of the site, as well as their wilderness
experience. The primary focus of DBOC is the commercial operation for sale of shellfish to restaurants
and the wholesale shellfish market outside the park. These are not commercial services being offered to
the visiting public to further the public’s use and enjoyment of the park. As such, these are not visitor
services. Expiration of existing authorizations may reduce the satisfaction of these visitors, because they
would no longer be able to purchase oysters or interact with DBOC staff. The impact topic of visitor
experience and recreation is retained for detailed analysis in this EIS.

Socioeconomic Resources. As part of the NEPA process, the NPS assesses the impacts of each
alternative on socioeconomic resources. Expiration of the existing RUO and associated SUP and
termination of DBOC’s commercial operations could result in beneficial and/or adverse impacts on the
current staff and on DBOC, as well as on the regional economy and statewide shellfish production. The
impact topic of socioeconomic resources is retained for detailed analysis in this EIS.

NPS Operations. Each of the proposed alternatives could result in changes to Seashore operations and
infrastructure near and within Drakes Estero. Seashore staff and available funding are key elements to
promoting and protecting natural and cultural resources within the Seashore. Issuance of a new SUP to
DBOC would require improved SUP monitoring and enforcement by Seashore staff, including review of
proposed changes at DBOC and coordination with other state and local agencies. The impact topic of
NPS operations is retained for detailed analysis in this EIS.

Issues and Impact Topics Considered but Dismissed from Further Analysis

The following impact topics were considered but dismissed from further analysis because either (a) the
resources do not exist in the project area or would not be impacted by the project or (b) impacts would
have less than minor impacts®. Dismissed topics include vegetation, lightscapes, air quality, climate
change and greenhouse gas emissions (carbon footprint), geological resources, paleontological resources,
cultural resources, and environmental justice. A brief rationale for the dismissal of each impact topic is
provided below.

Vegetation. Vegetation cover types within the Drakes Estero watershed include wetlands, coastal dune,
coastal scrub, grassland, pasture, and riparian woodland. Coastal scrub and wetlands are the only
vegetation types that exist within the immediate project area. Wetlands are discussed as a separate impact
topic, because there is the potential for these resources to be impacted by the alternatives considered in
this EIS. The coastal scrub vegetation cover type is present around the onshore DBOC facilities and along
the main access road. The proposed alternatives would not directly impact the coastal scrub vegetation;
therefore, the impact topic of vegetation is dismissed from further analysis in this EIS.

® Minor impacts are generally defined as being slight but detectable, typically short-term and localized.
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Lightscapes. In accordance with NPS Management Policies 2006, the NPS strives to preserve natural
ambient landscapes and other values that exist in the absence of human-caused light (NPS 2006d). There
are two pole-mounted overhead lights within the project area to provide safety lighting after dark. Low
levels of light also emanate from the DBOC residences. DBOC does not perform commercial shellfish
operations after dark. In addition, visitor use of the area after dark is minimal. These low levels of light do
not have a noticeable impact on natural resources or visitor enjoyment. Given the proximity of the project
area to the San Francisco metropolitan area, the lightscape within the Seashore has already been degraded
by the light pollution surrounding San Francisco. The impact topic of lightscapes is dismissed from
further analysis in the EIS.

Air Quality. The Seashore, a Class I airshed, is located within the San Francisco Bay nonattainment areas
for 8-hour ozone, 1-hour ozone, and fine particulate matter (less than 2.5 micrometers) (PM,;) as defined by
the National Ambient Air Quality Standards set forth in the Clean Air Act (EPA 2011) and further specified
by the Bay Area Air Quality Management District (BAAQMD 2010). The primary air pollutant sources
associated with the San Francisco Bay Area are related to urban activities (i.e., commuting). Ongoing
activities within the Seashore have a minimal contribution to air pollution in the nonattainment area.

Volatile organic compounds (VOCs) are a general class of compounds containing hydrogen and carbon
and are a precursor to the formation of the pollutant ozone. While concentrations of VOCs in the
atmosphere are not generally measured, ground-level ozone is measured and used to assess potential
health effects. When combustion temperatures are extremely high, as in automobile engines, atmospheric
nitrogen gas may combine with oxygen gas to form various oxides of nitrogen. Of these, nitric oxide
(NO) and nitrogen dioxide (NO;) are the most significant air pollutants. This group of pollutants is
generally referred to as nitrogen oxides or NOx. Nitric oxide is relatively harmless to humans but quickly
converts to NO,. Nitrogen dioxide has been found to be a lung irritant and can lead to respiratory
illnesses. Nitrogen oxides, along with VOCs, are also precursors to ozone formation. Emissions of VOCs
and NOx react in the presence of heat and sunlight to form ozone in the atmosphere. Accordingly, ozone
is regulated as a regional pollutant and is not assessed on a project-specific basis.

The “de minimis” emissions limits for general conformity with federal actions (i.e., “thresholds™) for
nonattainment ozone and particulate matter are presented in table 1-1 below. Because ozone is a by-
product of volatile organic compounds and nitrogen oxide, threshold levels for ozone are based on
threshold levels of o0zone precursors: VOCs and NOy. The threshold levels for VOCs and NOy are 54
pounds/day and 10 tons/year. Threshold levels for PM, s also are 54 pounds/day and 10 tons/year
(BAAQMD 2010).

DBOC’s direct and indirect emissions contribution to nonattainment was estimated for all activities (i.e.,
motorboats, maintenance equipment, employee vehicles, and trucks for transporting the shellfish). The results
indicate that all DBOC emissions are equal to or below 3.5 tons per year for all nonattainment pollutants (table
1-1). The calculated levels for DBOC emissions related to NOy are 2 to 4 pounds/day and 0.3 to 0.5 tons/year.
The calculated levels for reactive organic gas (ROG) are 11 to 24 pounds/day and 1.6 to 3.5 tons/year. The
calculated levels for both 0zone precursors, ROG’ and NO,, from DBOC operations fall well below threshold
levels. The levels of PM,5 discharge from DBOC boat emissions are considered to be negligible.

! According to EPA, VOC and ROG are synonymous. VOC excludes methane and ethane and ROG, as used by
California, only references methane.
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TABLE 1-1. NONATTAINMENT AREA DE MINIMIS LEVELS AND DBOC ESTIMATES

De Minimus De Minimus
Threshold Level | Threshold Level | DBOC Estimate | DBOC Estimate
Pollutant (pounds/day) (tonslyear) (pounds/day) (tonslyear)
0Ozone (VOCs or NOy) 11-24 1.6-3.5
Serious NAAs 50
Severe NAAs 25
Extreme NAAs 54 10
NOx 54 10 2-4 0.3-0.5
PM2s
Direct Emissions 54 10 negligible negligible

Source: 40 CFR 93.153; DBOC [Lunny], pers. comm., 2011h
Notes:VOCs = volatile organic compounds

NOXx = nitrogen oxide

NAAs = nonattainment areas

PM2.5 = particulate matter <2.5 micrometers

DBOC operations meet general conformity requirements because their regional emissions are well below
the de minimis threshold levels established by federal and state general conformity requirements. If the
no-action alternative is selected, emission levels would be well below levels calculated for DBOC
operations, as all motorized activity in the water and onshore would cease with the exception of vehicles
using the access road for the kayak launch and occasional administrative use of motorized boats, which
would be subject to evaluation under minimum requirements and minimum tool determination processes
as required by the Wilderness Act. Based on the calculated levels, the impact topic of air quality is
dismissed from detailed analysis in this EIS.

Climate Change and Greenhouse Gas Emissions (Carbon Footprint). Climate change refers to
any significant change in average climatic conditions (such as mean temperature, precipitation, or wind)
or variability (such as seasonality, storm frequency, etc.) lasting for an extended period (decades or
longer). Recent reports by the U.S. Climate Change Science Program, the NAS, and the United Nations
Intergovernmental Panel on Climate Change (IPCC) provide clear evidence that climate change is
occurring and will accelerate in the coming decades. There is strong evidence that global climate change
is being driven by human activities worldwide, primarily the burning of fossil fuels and tropical
deforestation. These activities release carbon dioxide and other heat-trapping gases, commonly called
“greenhouse gases,” into the atmosphere (IPCC 2007a, 2007b, 2007¢, 2007d).

There are two aspects of climate change that must be considered in an environmental impact analysis:

= Human impact on climate change: i.e., through actions, the potential to increase or decrease
emissions of greenhouse gases that contribute to climate change

®  The impact of climate change on humans: i.e., how the resources that are managed are likely to
change in response to changing climate conditions, and how that changes or otherwise affects
management actions and the impacts of those actions on the resource

Some of the activities associated with DBOC operations result in fossil fuel consumption (e.g.,
motorboats within Drakes Estero, trucks associated with the transportation of shellfish, and vehicles
carrying visitors to the area). Equipment used to maintain DBOC facilities, access roads, and parking

National Park Service 29



CHAPTER 1: PURPOSE OF AND NEED FOR ACTION

areas also consume fossil fuels. However, greenhouse gas emissions associated with any of the
alternatives involving issuing a new SUP would likely be negligible.

Additionally, some comments submitted during public scoping suggested that the quantity of greenhouse
gas emissions (the carbon footprint) associated with oyster consumption would increase if a new SUP was
not issued to DBOC (the no-action alternative) because of the loss of the local food source. Some
comments suggested that without DBOC, the distance oysters would be transported to meet demand in
the San Francisco Bay Area would greatly increase, thus increasing the overall greenhouse gas emissions.
It is not clear how the shellfish market would respond should this local source cease operations. Local
demand could be met in the future by various means. Oysters could be shipped in from outside the local
area, which would increase the carbon footprint associated with transporting the product. Conversely,
other local commercial shellfish operations may increase their production and distribution of oysters to
the local market, which would result in a carbon footprint similar to existing conditions. Agencies are not
required to engage in speculation or analyze indirect effects that are highly uncertain (CEQ 1981, Q18 [48
Fed. Reg. 18027]). While greenhouse gas emissions associated with the no-action alternative may
potentially be greater due to increased transportation distances, they are also likely to be negligible in
comparison to local, regional, and national greenhouse gas emissions.

In addition, the effects of climate change on park resources over the 10-year planning horizon for this EIS
are likely to be negligible. Issues associated with climate change’s impact on the Seashore resources
(rising sea temperatures, sea level rise, ocean acidification, etc.) are addressed in applicable sections of
chapters 3 and 4. The contribution of the actions contemplated in this EIS on climate change is likely to
be negligible and is dismissed from further analysis.

Geological Resources. NPS Management Policies 2006 directs the NPS to preserve and protect
geologic resources as integral components of park natural systems (NPS 2006d). Cultivation of shellfish
within Drakes Estero and the processing facilities on the land are unlikely to affect geologic processes and
resources, including soils and topography. Current sediment transport processes, which may be impacted
by actions proposed in this EIS, are analyzed in the water quality section of this EIS. The impact topic of
geologic resources is dismissed from further analysis in the EIS.

Paleontological Resources. Paleontological resources are defined as “resources such as fossilized
plants, animals, or their traces, including both organic and mineralized remains in body or trace form”
(NPS 2006d). NPS Management Policies 2006 directs the NPS to preserve and protect paleontological
resources in terms of the geologic data associated with the resource to provide information about the
ancient environment (NPS 2006d). Paleontological resources have been identified within the Seashore,
including concretions near the project area. These resources are outside the immediate project area and
therefore would not be impacted by the proposed actions. Additionally, it is unlikely that activities
associated with the proposed actions would disturb any undiscovered paleontological resources, as ground
disturbance is not proposed outside the development area. The impact topic of paleontological resources
is dismissed from further analysis in the EIS.

Cultural Resources. The National Historic Preservation Act (NHPA) recognizes five property types:

districts, sites, buildings, structures, and objects. These categories are used to list properties in the
National Register of Historic Places (National Register). To manage these property types, the NPS
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“categorizes cultural resources as archeological resources, cultural landscapes, museum objects, and
ethnographic resources” (NPS 2002b).

The Determination of Eligibility (DOE) prepared for DBOC onshore and offshore operations (Caywood and
Hagen 2011) determined that while the oyster-growing facility in Drakes Estero is significantly associated
with the rebirth and development of the California oyster industry in the 1930s, the property is ineligible for
listing in the National Register because it lacks historic integrity. While the property retains integrity of
location, setting, and association, and the property’s setting has not changed since the early 1930s, a
combination of alterations, including a general lack of material and design integrity, as well as the addition
of modern structures, has altered the appearance of the JOC (now DBOC) operation. Today, the plant bears
little resemblance to the facility of the early 1960s, which in turn adversely affects the property’s integrity of
feeling. In a letter dated April 5, 2011, the NPS submitted the DOE to the California State Historic
Preservation Officer (SHPO), requesting concurrence with the finding that the property is ineligible for
listing on the National Register. The NPS received a response from the SHPO on August 4, 2011 (see
Appendix D) in which the SHPO concurred with the NPS determination that none of the facilities associated
with DBOC’s operation are eligible for listing on the National Register (SHPO 2011).

Archeological Resources. Archeological resources are the remains of past human activity and records
documenting the scientific or scholarly analysis of these remains. For over 2,000 years, humans have
inhabited the Point Reyes Peninsula, employing its rich resources and modifying aspects of the landscape
to meet their changing needs. Approximately 100 Coast Miwok archeological sites document a culture
that was an integral part of the ecosystem (Sadin 2007). One known archeological site (CA-MRN-296)
exists within the project area and is associated with the Coast Miwok whose descendents are members of
The Federated Indians of Graton Rancheria, a federally recognized Tribe. The site is a contributing
resource in a draft National Register of Historic Places district nomination for indigenous archeological
sites within the Seashore. Under all proposed action alternatives, the known archeological site would be
afforded additional protection by excluding it from the SUP boundary. There would be a slight potential
for disturbance of the site to occur as a result of unauthorized access. Disturbance in the worst case could
take the form of digging or looting. It would be unlikely though that any disturbance would result in a
loss of integrity sufficient to alter the significance of the site.

In the event that unknown archeological resources are discovered, the park’s Cultural Resources Division
will be notified immediately and work in the immediate area will cease until the discovery is evaluated by
a qualified archeologist. The discovery process defined by 36 CFR 800.13, the implementing regulations
for NHPA (16 U.S.C. 470), will be applied. Evaluation of the discovery’s significance will include
consultation as appropriate with The Federated Indians of Graton Rancheria, SHPO, and the Advisory
Council on Historic Preservation. In the event that human remains, funerary objects, sacred objects, or
objects of cultural patrimony are discovered during construction the process defined by 43 CFR 10.4-5,
the implementing regulations of the Native American Graves Protection and Repatriation Act (25 U.S.C.
3001), will be applied. It will include but not necessarily be limited to immediate notification of the
Seashore’s Superintendent and Cultural Resources Division, cessation of work in the immediate vicinity,
protecting the objects of discovery, notifying the culturally affiliated Tribe, consulting with the culturally
affiliated Tribe, and preparing a written plan of action.

For the purposes of section 106 of the NHPA, potential impacts under any of the alternatives would likely
result in a determination of no adverse effect. For all ground disturbing activities within the onshore areas
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of DBOC, archeological identification studies including construction monitoring by a qualified
archeologist may be required to determine the presence of unknown or buried archeological resources.
The impact topic of archeological resources is dismissed from further analysis in the EIS.

Cultural Landscapes. According to NPS-28: Cultural Resource Management Guideline (NPS 2002b), a
cultural landscape is a reflection of human adaptation and use of natural resources and is often expressed
in the way land is organized and divided, patterns of settlement, land use, systems of circulation, and the
types of structures that are built. The character of a cultural landscape is defined both by physical
materials, such as roads, buildings, walls, and vegetation, and by use reflecting cultural values and
traditions. No eligible cultural landscapes have been identified in the project area (Caywood and Hagen
2011); therefore, the impact topic of cultural landscapes is considered but dismissed from further analysis
in the EIS. For purposes of section 106 of the NHPA, potential impacts under any of the alternatives
would likely result in a determination of no historic properties affected.

Historic Structures. Because shellfish mariculture within Drakes Estero dates back approximately 77
years, a DOE was conducted to identify any properties within the project area that are eligible for listing on
the National Register pursuant to section 106 of NHPA (36 CFR 800), as amended. A historic structure is
defined by NPS-28 as “a constructed work, usually immovable by nature or design, consciously created to
serve some human act” (NPS 2002b). To be listed on or eligible for listing on the National Register, a site,
structure, object, or district must possess historic integrity of those features necessary to convey its
significance, particularly with respect to location, setting, design, feeling, association, workmanship, and
materials. The Seashore preserves historic structures, such as the Point Reyes Lighthouse, listed in the
National Register, and the Lifeboat Station, a National Historic Landmark. Based on the results of the DOE,
as described above, none of the structures within the project area has been identified as eligible for listing on
the National Register; therefore, the project would not impact historic structures. Because there are no
historic structures identified within the project site, this impact topic is dismissed from further analysis in the
EIS. For purposes of section 106 of the NHPA, potential impacts under any of the alternatives would likely
result in a determination of no historic properties affected.

Ethnographic Resources and Sacred Sites. An ethnographic resource is defined as any “site, structure,
object, landscape, or natural resource feature assigned traditional legendary, religious, subsistence, or
other significance in the cultural system of a group traditionally associated with it” (NPS 2002b). The
Federated Indians of Graton Rancheria are culturally affiliated with the Seashore and have expressed
concern that their cultural legacy may be impacted if a new SUP is issued to DBOC (FIGR 2007).
However, no traditional cultural properties have been identified within the project area. One Coast Miwok
archeological site has been identified within the project area; however, the project would not affect this
site, as described above under “Archeological Resources.” Therefore, the impact topic of ethnographic
resources and sacred sites is dismissed from further analysis in the EIS.

Indian Trust Resources. The federal Indian Trust is a legally enforceable obligation on the part of the
United States to protect tribal lands, assets, resources, and treaty rights, and it creates a duty to carry out the
mandates of federal laws with respect to Native American Tribes. Of the federally recognized Tribes
pursuant to PL 103-454, 108 Stat. 4791, The Federated Indians of Graton Rancheria/Coast Miwok is the
only Tribe affiliated with the Seashore. However, there are no known Indian Trust resources in the study
area, and the lands composing the Seashore are not held in trust by the Secretary for the benefit of Indians.
Therefore, the impact topic of Indian Trust resources is dismissed from further analysis in the EIS.
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Museum Collections. A museum collection is an assemblage of objects, works of art, historic
documents, and/or natural history specimens collected according to a rational scheme and maintained so
that they can be preserved, studied, and interpreted for public benefit (NPS 2002b). The project area does
not include any museum collection or objects; therefore, the impact topic of museum collections is
dismissed from further analysis in the EIS.

Environmental Justice. Executive Order 12898, “General Actions to Address Environmental Justice
in Minority Populations and Low-income Populations,” requires all federal agencies to identify and
address the disproportionately high and/or adverse human health or environmental impacts of their
programs and policies on minorities and low-income populations and communities (EPA 1994). Marin
County has one of highest per capita incomes in the country, and its population is predominantly white.
To evaluate potential impacts to low-income and minority populations, U.S Census 2000 data was
compared to thresholds defined by the Metropolitan Transportation Commission (MTC) during
development of their Transportation Improvement Program for the San Francisco Bay Area. The MTC
established a low-income threshold of 30 percent, whereby any community whose population consists of
more than 30 percent low-income residents would be considered a “community of concern” (MTC 2010).
Similarly, the MTC’s threshold for minority populations is 70 percent; therefore, any community whose
population is comprised of more than 70 percent minorities would be considered a “community of
concern” (MTC 2010). Although census data from 2009 is used in the Chapter 3 discussion of
socioeconomic resources, census data from 2000 is the most current complete data available, broken out
by census blocks and block groups and was used to identify environmental justice communities within
Marin County.

According to 2000 census data, the minority population in Marin County, numbering 39,489, is
approximately 16 percent of the Marin County population, well below the regional (Bay Area) threshold
of 70 percent, meaning that minorities are underrepresented in Marin County in comparison to the Bay
Area region. Based on the 2009 minority data provided in Chapter 3, minorities accounted for 18.6
percent of the Marin County population, similar to 2000 data, and still well below the regional threshold.
Forty-three census blocks (out of a total of 3,476) within Marin County, composing 0.5 percent of the
county’s population, are within areas where the concentration of minorities exceeds the regional threshold
(figure 1-5). The nearest census blocks to DBOC that exceed the regional threshold for minorities are
within Inverness (total block population of 3 persons), approximately 5 miles east of DBOC, and Point
Reyes Station (total block population of 1 person), approximately 10 miles southeast of DBOC.

The low-income population within Marin County, 15,601, is 6.3 percent of the Marin County population,
which is also well below the regional threshold of 30 percent. Only two census block groups within Marin
County, representing 0.4 percent of the population, are considered environmental justice areas because
low-income populations exceed the regional threshold. The two block groups with concentrations of low-
income individuals above the regional threshold occur at the south edge of Marin County, in San Rafael,
approximately 40 miles southeast of DBOC (figure 1-6) and further south on Angel Island. No census
blocks considered environmental justice areas are located within the project area.
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Issuance of a new SUP to DBOC would provide income and housing to facility employees, many of whom
individually fall into the category of low income or minority. Expiration of DBOC’s existing authorizations
would result in the loss of these jobs and on-site housing unless DBOC were able to relocate its operation to
another area. The employees of DBOC represent approximately 0.01 percent of the population of Marin
County and approximately 3 percent of the population of the Inverness Census Designated Place, which in
itself is not considered to be an environmental justice area. It is unlikely that the actions proposed in this EIS
would have a disproportionate impact on low-income and minority populations at a regional (countywide)
scale. The impact topic of environmental justice is dismissed from further analysis in the EIS.

RELATED LAWS, POLICIES, AND PLANS

The following section describes various laws, policies, and plans that have informed this EIS and the
alternatives considered herein. The alternatives proposed in this EIS exist within a unique legal
framework because of the interplay between section 124 of the Department of the Interior, Environment,
and Related Agencies Appropriations Act of 2010 (PL 111-88, section 124, 123 Stat. 2904 [2009]), on the
one hand, and the numerous laws and policies that normally guide NPS decision making, on the other.

Section 124 vests the Secretary with discretion in the decision as to whether to issue a permit, because the
phrase “is authorized” is permissive rather than prescriptive. The legislative history of section 124 confirms
this interpretation. When the bill was reported out of the Senate Appropriations Committee, it provided that
“the Secretary of the Interior shall extend the existing authorization [to Drakes Bay Oyster Company]”
(emphasis added) (see Department of the Interior, Environment, and Related Agencies Appropriations Act,
2010, H.R. 2996, 111th Congress, section 120 [as reported by Senate Committee on Appropriations, July 7,
2009]). This provision was later amended on the Senate floor, and the mandatory language was changed to
the current discretionary language (see 155 Congressional Record Section 9769 [September 24, 2009]). The
House Conference Report on the final bill summarizes the amendment from the Senate, explaining that it
“modifie[d] language included by the Senate providing the Secretary discretion to issue a special use
permit” (emphasis added) (H.R. Report No. 111-316, at 107 [2009] [Conference Report]).

Although the Secretary’s authority under section 124 is “notwithstanding any other provision of law,” the
Department has determined that it is appropriate to prepare an EIS and otherwise follow the procedures of
NEPA. The EIS will provide decision-makers with sufficient information on potential environmental
impacts, within the context of law and policy, to make an informed decision on whether or not to issue a
new SUP. Below are the primary laws that are being considered for this analysis.

OTHER PROVISIONS OF SECTION 124

There are two other provisions of section 124 that apply should a new 10-year permit be issued to DBOC.
First, section 124 requires that the United States receive annual payments based on the “fair market
value” of DBOC'’s use of the federal property for this new 10-year period. The DOI Office of Valuation
Services will conduct an appraisal to determine the fair market rental value of the use of the federal
property. Second, the terms and conditions of the existing authorizations for DBOC may be modified
after considering the recommendations of the NAS report. This EIS identifies, where appropriate, possible
changes to permit terms.
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RELEVANT FEDERAL LAWS AND POLICIES

National Park Service Organic Act

In the NPS Organic Act of 1916 (Organic Act), Congress created the NPS and directed it to manage units
of the national park system, “to conserve the scenery and the natural and historic objects and the wild life
therein and to provide for the enjoyment of the same in such manner and by such means as will leave
them unimpaired for the enjoyment of future generations” (16 U.S.C. 1). The 1978 Redwood Amendment
reiterates this mandate by stating that the NPS must conduct its actions in a manner that will ensure no
“derogation of the values and purposes for which these various areas have been established, except as
may have been or shall be directly and specifically provided by Congress” (16 U.S.C. 1a-1). The
legislative history of the Redwood Amendment further clarified that all units of the national park system,
whether designated as parks, recreation areas, seashores, or lakeshores, were to be managed to the same
high standard unless Congress specifically provided otherwise.

Although the Organic Act and the Redwood Amendment use different wording (“unimpaired” and
“derogation”) to describe what NPS must avoid, both acts define a single standard for the management of
the national park system—not two different standards. For simplicity, NPS Management Policies 2006
uses “impairment,” not both statutory phrases, to refer to that single standard.

Based on its authority under the Organic Act, the NPS has promulgated a series of regulations contained
in title 36 of the Code of Federal Regulations (CFR). The provisions in title 36 provide a comprehensive
suite of regulations that govern activities within units of the national park system.

Wilderness Act of 1964, Point Reyes Wilderness Act of 1976, and Directors Order
41: Wilderness Preservation and Management

The Wilderness Act establishes the national wilderness preservation system, consisting of federal lands
designated by Congress as wilderness. Wilderness is defined as “an area where earth and its community
of life are untrammeled by man, where man himself is a visitor who does not remain.” An area of
wilderness is further defined as “an area of undeveloped Federal land retaining its primeval character and
influence, without permanent improvements or human habitation which is protected and managed so as to
preserve its natural conditions” (16 U.S.C. 1132).

According to section 4(c) of the Wilderness Act, there shall be no commercial enterprise and no
permanent road within any wilderness area and, except as necessary to meet minimum requirements for
the administration of the area (including measures required in emergencies involving the health and safety
of people within the area), there shall be no temporary road; no use of motor vehicles, motorized
equipment, or motorboats; no landing of aircraft; no other form of mechanical transport; and no structure
or installation within any such area.

In the Point Reyes Wilderness Act of 1976, Congress designated the waters within Drakes Estero

(approximately 1,363 acres within the project area) as “potential wilderness.” Drakes Estero was
designated as potential wilderness rather than full wilderness due to the presence of the commercial oyster
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operation, a nonconforming use. The House Committee Report accompanying the 1976 Point Reyes
Wilderness Act states: “As is well established, it is the intention that those . . . waters designated as
potential wilderness additions will be essentially managed as wilderness, to the extent possible, with
efforts to steadily continue to remove all obstacles to the eventual conversion of these lands and waters to
wilderness status” (H. Rep. No. 94-1680 [1976]).

In 2004, the Solicitor’s Office issued an opinion interpreting the 1976 Point Reyes Wilderness Act. Based
on the language of the law and its legislative history, the opinion concluded that NPS was mandated to
convert the potential wilderness in Drakes Estero to full wilderness as soon as the nonconforming use
could be eliminated. The oyster operation in Drakes Estero was dependent on the 40-year RUO that
Charles Johnson had retained when he sold his 5-acre parcel to the NPS in 1972. The RUO expires on
November 30, 2012, making this date the earliest on which the NPS, in keeping with Congress’s intent,
could remove the obstacle to full wilderness designation. In order to affect Congress’s intent that Drakes
Estero be converted to full wilderness, the Solicitor’s Office advised the NPS that it lacked discretion to
allow the oyster operation to continue beyond 2012.

Section 124 now gives the Secretary the discretion to issue a 10 year permit notwithstanding the intent of
the 1976 Point Reyes Wilderness Act.

Endangered Species Act

Under section 7 of the Endangered Species Act of 1973, as amended, the NPS is required to coordinate
with the USFWS and NMFS to ensure that its actions affecting federally listed species do not jeopardize
their continued existence or result in the destruction or adverse modification of their critical habitat.
Consultation is required whenever such species or habitat may be affected by a proposed project. Through
the consultation process, the agencies develop a biological opinion setting forth their assessment of the
impact of the project on listed species and on any critical habitat that may exist within the area of effect.
The biological opinion may contain conservation recommendations and reasonable and prudent measures
for the agency or applicant to follow.

Several federally designated threatened and endangered species and/or their critical habitat exist in the
project area. The NPS has determined that some of the actions proposed in this EIS have the potential to
impact listed species. In order to fully understand the possible effects of the actions proposed in this EIS
on listed species and their critical habitat, the NPS has initiated consultation with the USFWS and NMFS.

Migratory Bird Treaty Act

The Migratory Bird Treaty Act (MBTA) of 1918 implements several treaties protecting birds that migrate
across national borders. MBTA makes it unlawful to take, possess, or sell protected species, or any
product or parts thereof (eggs, nests, feathers, plumes, etc.), except as permitted by the Secretary. Take is
defined as “to pursue, hunt, shoot, wound, Kill, trap, capture, or collect, or any attempt to carry out these
activities.” It does not necessarily include destruction or alteration of habitat, unless there is a direct
taking of birds, nests, eggs, or other such parts. All waterfowl, shorebirds, hawks, owls, eagles, native
doves and pigeons, swifts, common native songbirds, and other species are protected under the act. A
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complete list of protected species is found at 50 CFR 10.13. Several species of migratory birds, such as
the brant goose, have been identified within the project area.

NPS Management Policies 2006

NPS Management Policies 2006 (NPS 2006d) sets the framework and provides the direction for actions
of the NPS. Adherence to policies is mandatory unless allowed by enabling legislation, or waived or
modified by the Secretary, Assistant Secretary, or the Director, or if a law directly and specifically directs
an action contrary to NPS policy. Management Policies 2006 also contains guidance applicable to the
alternatives contained in this document.

This EIS assesses the effects of the alternatives on park resources and values and provides information
used in determining if these effects would cause impairment or unacceptable impacts. NPS Management
Policies 2006 require an analysis of potential effects to determine whether or not actions would impair
park resources (NPS 2006d). To assess the impacts of the proposed action, policies relating to resource
protection were considered during EIS preparation, including biological resource management (4.4.1),
native plants and animals (section 4.4.2), water quality (section 4.6.3), floodplains (section 4.6.4),
wetlands (section 4.6.5), protection of geologic processes (section 4.8.1), soundscape management
(section 4.9), protection and preservation of cultural resources (section 5.3.1), treatment of cultural
resources (section 5.3.5), and wilderness resource management (section 6.3.1). For example, NPS
Management Policies 2006 instructs park units to maintain, as parts of the natural ecosystems of parks, all
plants and animals native to the park ecosystems, in part by minimizing human impacts on native plants,
animals, populations, communities, and ecosystems, and the processes that sustain them (NPS 2006d,
section 4.4.1). NPS Management Policies 2006 direct park units to determine all management actions for
the protection and perpetuation of federally, state-, or locally listed species through the park management
planning process, and to include consultation with lead federal and state agencies as appropriate.

NPS Management Policies 2006, section 1.4.7.1 also apply a standard that avoids impacts it determines to
be unacceptable. Managers must not allow uses that would cause unacceptable impacts, such as those
which “impede the attainment of a park’s desired future condition for natural and cultural resources.”
Furthermore, section 1.4.3.1 of NPS Management Policies 2006 gives park managers the authority to
manage and regulate uses to ensure that impacts from the uses are acceptable (NPS 2006d).

Specific sections of the Management Policies 2006 also relate to the management of potential wilderness
(NPS 2006d, sections 6.2.2.1 and 6.3.1). Pursuant to NPS Management Policies 2006 section 6.3.1, the
NPS will take no action to diminish potential wilderness qualities and will ensure that potential
wilderness is “managed as wilderness to the extent that existing nonconforming conditions allow.”
Section 6.3.1 also directs the NPS to “apply the principles of civic engagement and cooperative
conservation as it determines the most appropriate means of removing the temporary, nonconforming
conditions that preclude wilderness designation from potential wilderness. All management decisions
affecting wilderness will further apply the concept of ‘minimum requirement’ for the administration of
the area regardless of wilderness category” (NPS 2006d, section 6.3.1).
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National Historic Preservation Act

The NHPA, as amended, requires in part that federal agencies administer historic resources in a spirit of
stewardship for the benefit of current and future generations. Under section 106 of the NHPA and
implementing regulations 36 CFR 800, federal agencies must take into account the effects of their
undertakings on significant historic properties and afford SHPO and the Advisory Council on Historic
Preservation an opportunity to comment as appropriate. Historic properties include districts, sites (both
historic and prehistoric), buildings, structures, and objects that are included in or eligible for inclusion in
the National Register.

Concurrent with the NEPA process, a section 106 review is being conducted to determine whether the
actions proposed in this EIS would result in an adverse impact on such resources. As part of this process,
the California SHPO has been consulted regarding the eligibility of DBOC facilities for listing on the
National Register. On April 1, 2011, the NPS notified the SHPO that it intends to use this EIS process to
meet section 106 consultation requirements. During a meeting with The Federated Indians of Graton
Rancheria representative on July 14, 2011, the NPS also notified the Tribe that it planned to use this EIS
process to meet section 106 consultation requirements. This was followed up by letter on August 10, 2011
(NPS 2011g). The Tribe responded in a letter dated August 29, 2011, noting their concurrence with the
“request to use the EIS process to meet Section 106 ‘government to government’ consultation
requirements” (FIGR 2011). See appendix D for copies of these letters.

Marine Mammal Protection Act

The Marine Mammal Protection Act (MMPA) of 1972 establishes a national policy to prevent marine
mammal populations from declining and to protect marine mammals. Under MMPA, the Secretary of
Commerce has the responsibility to protect cetaceans (whales, porpoises, and dolphins) and pinnipeds
(seals and sea lions) except walruses. Section 101(a)(5)(A-D) of MMPA prohibits, with certain
exceptions, the taking of marine mammals in the waters of the United States and on the high seas.
Congress defines “take” as “harass, hunt, capture, or attempt to harass, hunt, capture or kill any marine
mammal.” In 1986, Congress amended MMPA to authorize takings of depleted stocks of marine
mammals, again provided that the number of mammals taken (killed, injured, or harassed) was small and
the taking had a negligible impact on marine mammals. In 1994, MMPA section 101(a)(5) was further
amended to establish an expedited process by which citizens of the United States can apply for an
authorization to incidentally take small numbers of marine mammals by “harassment” pursuant to
Incidental Harassment Authorizations. The term harassment means, “any act of pursuit, torment, or
annoyance that (i) has the potential to injure a marine mammal or marine mammal stock in the wild; or
(ii) has the potential to disturb...by causing disruption of behavioral patterns, including but not limited to
migration, breathing, nursing, breeding, feeding, or shelter” (16 U.S.C.1362[18]).

Coastal Zone Management Act

Congress passed the Coastal Zone Management Act (CZMA) in 1972 to “preserve, protect, develop, and
where possible, restore and enhance the resources of the nation’s coastal zone.” The act encourages
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coastal states to develop and implement comprehensive programs to manage and balance competing
coastal resource uses (e.g., balancing resource protection with economic growth and development).
CZMA allows states with approved plans to review federal actions that have a reasonably foreseeable
effect on any land or water use or natural resources of the state’s coastal zone. The CZMA provides states
with the ability to review federal activities and ensure that such activities are consistent, to the maximum
extent practicable, with their coastal zone management plans. The process used to implement this
requirement is called a “consistency determination.” If a proposed action is inconsistent with the
requirements of the state’s approved program, the applicant and federal agency are prohibited from
conducting the activity unless certain significant additional procedures are followed.

CCC implements the CZMA as it applies to federal activities, development projects, permits, and licenses
within the project area. CZMA consistency certifications are reviewed in accordance with the California
Coastal Act and the state’s coastal plan. CCC made a request to NOAA to review the new DBOC SUP
application. NOAA granted the request because it determined that the activity had the potential to have a
“foreseeable effect” on coastal resources (NOAA 2011b). Furthermore, NOAA determined that DBOC
must prepare and submit to CCC a certification that the activities undertaken will be conducted in a
consistent fashion with the federally approved enforceable policies of the California Coastal Management
Program. This would include submission of necessary data and information, as required by 15 CFR
930.58. NOAA also directed NPS not to issue an SUP until CCC concurs with the consistency
determination (NOAA 2011b). Information developed through the consistency determination process will
assist the Secretary in making a decision on whether to issue a permit to DBOC.

Clean Water Act

The Clean Water Act of 1972 (33 U.S.C. 1344 et seq.), as amended, is the primary federal law in the
United States governing water integrity. The goal of the CWA is to “restore and maintain the chemical,
physical, and biological integrity of the nation’s water.” Waters of the United States generally include
tidal waters, lakes, ponds, rivers, streams (including intermittent streams), and wetlands.

Section 404 of the CWA authorizes USACE to issue permits to project applicants for the “discharge of
dredged and/or fill material in waters of the U.S.” and is the primary federal authority for the protection of
wetlands. USACE jurisdiction for waters of the United States is based on the definitions and limits
contained in 33 CFR 328, which encompasses all navigable waters, their tributaries, and adjacent wetlands,
and includes ocean waters within 3 nautical miles of the coastline. Projects involving the discharge of
dredged and/or fill material into waters of the United States require authorization from USACE.

Under section 404, USACE has established a nationwide permit (USACE 2007) for existing commercial
shellfish aquaculture operations that “authorizes the installation of structures necessary for the continued
operation” as well as “discharges of dredged or fill material necessary for shellfish seeding, rearing,
cultivating, transplanting, and harvesting activities.” However, the nationwide permit does not apply to
new operations or expansions; to cultivation of additional species; to the construction of attendant features
such as docks, piers, boat ramps, stockpiles, or staging areas; or to the deposition of shell material into the
water as waste (USACE 2007). The purpose of this nationwide permit is to reduce permitting timeframes
and simplify continued operation of existing shellfish mariculture projects. State and local authorities may
require a separate certification or waiver for authorization of continued operations. It is possible,
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however, that DBOC would be considered a “new operation” for purposes of permitting, as DBOC does
not have an existing permit.

Projects resulting in discharges of dredged or fill material into waters of the United States must comply
with the guidelines promulgated by the Administrator of the EPA under section 404(b) of the CWA (33
U.S.C. 1344[b]). Under these guidelines, USACE may only permit discharges of dredged or fill material
into waters of the United States that represent the least environmentally damaging practicable alternative,
provided that the alternative does not have other significant adverse environmental consequences.
Practical alternatives must be presented and evaluated during the permit process so USACE can
determine which alternative will have a less adverse impact on aquatic ecosystems. On November 16,
2010, USACE advised that DBOC needed to obtain a USACE permit for its operations (USACE 2010,
see relevant correspondence in appendix D).

Section 401 of the CWA requires that any applicant for a section 404 permit also obtain a water quality
certification from the state. The purpose of the certification is to confirm that the discharge of fill
materials will comply with the state’s applicable water quality standards. Section 401 gives the authority
to the State of California either to concur with USACE approval of a section 404 permit or to place
special conditions on the approval, or deny the activity by not issuing a 401 certification. States were
granted this authority to ensure that federally approved projects are in the best interests of the state. The
section 404 permit is not valid without a section 401 certification or waiver of the certification by the
state. The 401 certification also applies to any application for a federal license or permit that might result
in discharge of any type, including gray-water disposal, into waters of the United States. Section 401
certifications are issued by the California State Water Resources Control Board.

Routine operations associated with DBOC commercial shellfish operations, such as the placement of
oyster racks on the floor of Drakes Estero, placement of culture bags near the surface, and discharge of
wash from the operations into Drakes Estero, may require both a section 404 permit and section 401
certification. DBOC also proposes to dredge the area around the boat ramp. Section 124 of PL 111-88
does not relieve DBOC of its obligations to comply with the Clean Water Act.

Rivers and Harbors Act

Section 10 of the Rivers and Harbors Act of 1899, as amended (33 U.S.C. 403 et seq.) prohibits the
unauthorized obstruction or alteration of any navigable water of the United States. This section provides
that the construction of any structure in or over any navigable water of the United States, or the
accomplishment of any other work affecting the course, location, condition, or physical capacity of such
waters, is unlawful unless the work is approved by USACE. On November 16, 2010, USACE advised
that DBOC needed to obtain a USACE permit for its operations (USACE 2010, see relevant
correspondence in appendix D).
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RELEVANT STATE LAWS AND POLICIES

California Coastal Act

This state law regulates all state and private actions affecting the California coastal zone. As discussed
above, CCC is the state agency responsible for CZMA determinations. The regulatory authority also
extends to federal actions affecting the coastal zone, as the California Coastal Act is part of the NOAA-
approved California Coastal Management Program under the CZMA.. The California Coastal Act
addresses issues such as shoreline public access and recreation, lower cost visitor accommodations,
terrestrial and marine habitat protection, visual resources, landform alteration, agricultural lands,
commercial fisheries, industrial uses, water quality, offshore oil and gas development, transportation,
development design, power plants, ports, and public works.

The California Coastal Act also imposes obligations on entities that conduct commercial businesses in the
state’s coastal zone. DBOC’s commercial shellfish operation is located in the state coastal zone and is
thus subject to CCC oversight and permitting requirements. CCC has issued two Cease and Desist Orders
regarding the shellfish operation, one in 2003 to JOC and one in 2007 to DBOC (CCC 2003, 2007b).
DBOC has agreed to submit for a Coastal Development Permit to resolve the violations cited in the orders
(DBOC 2009b™iihy,

Section 124 of PL 111-88 does not relieve DBOC of its legal obligations under the California Coastal Act.

California Fish and Game Code

Under the California Fish and Game Code, the California legislature authorizes the CFGC to issue leases
for marine aquaculture on state-owned tide and submerged lands located in bays and estuaries. The CDFG
administers such leases. Leases are granted for up to a 25-year period and are subject to renewal if the
lessees remain “actively engaged” in aquaculture. Currently, commercial marine aquaculture is limited to
oysters, abalone, clams, mussels, algae, kelp, scallops, and finfish.

The tide and submerged lands within Drakes Estero were conveyed to the United States in 1965 and thus
are not state owned. The state can only lease lands that it owns. Although the state retained limited rights
in the tide and submerged lands, including the right to fish, those retained rights do not give the state
leasing authority within Drakes Estero because the right to fish does not encompass commercial
aquaculture like that practiced by DBOC. Although the leasing provisions of the Fish and Game Code do
not apply to DBOC, other provisions of the code do apply. These include provisions related to stocking of
aquatic organisms, brood stock acquisition, disease control, and the importation of aquatic animals. The
CDFG coordinates disease and health certification for shellfish with other agencies.

Section 124 of PL 111-88 does not relieve DBOC of its obligations to comply with these state law
requirements.
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California Marine Life Protection Act

This state law directs the reevaluation and redesign of California’s system of marine protected areas (MPAS)
to increase coherence and effectiveness in protecting the state’s marine life and habitats, marine ecosystems,
and marine natural heritage, as well as to improve recreational, educational, and study opportunities
provided by marine ecosystems subject to minimal human disturbance. The establishment of a combination
of state marine reserves, state marine conservation areas, and state marine parks helps achieve these goals.
The Marine Life Protection Act (MLPA) also requires that the best readily available science be used in the
redesign process, as well as the advice and assistance of scientists, resource managers, experts, stakeholders,
and members of the public. This process was recently completed for the North Central Coast Study Region,
including the Seashore, and resulted in the designation of MPAs within and adjacent to Drakes Estero. Point
Reyes Headlands to the west of the project area and Estero de Limantour to the southeast have been
designated as state marine reserves where the take of all living marine resources is prohibited. Drakes Estero
is identified as a state marine conservation area where take of all living marine resources is prohibited,
except for (1) recreational take of clams and (2) commercial aquaculture of shellfish pursuant to a valid state
water bottom lease and permit. Due to the proximity of the proposed action to the MPAs, the MLPA was
considered during preparation of this EIS.

Section 124 of PL 111-88 does not relieve DBOC of its obligations to comply with the California Marine
Life Protection Act.

California Health and Safety Code and Other State Requirements

Shellfish cultivated under the provisions of an aquaculture registration may only be grown, processed, and
marketed for human consumption under the California Health and Safety Code and other California
statutes and regulations, including the California Shellfish Law (California Health and Safety Code
sections 28500-28519.5) and Shellfish Regulations (California Code Regulations 17 sections 7706—7761).
Section 124 of PL 111-88 does not relieve DBOC of its obligations to comply with these state law
requirements.

RELEVANT FEDERAL EXECUTIVE ORDERS

Executive Order 11990: Protection of Wetlands

This executive order directs federal agencies to avoid, to the extent possible, the long-term and short-term
adverse impacts associated with the destruction or modification of wetlands, and to avoid direct or
indirect support of new construction in wetlands wherever there is a practicable alternative. A
fundamental element of this executive order is the adoption of a “no net loss of wetlands” goal, which the
NPS wetlands policy was derived from. In addition, the NPS will strive to achieve a longer-term goal of
net gain of wetlands Service-wide (NPS 2006d).
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Executive Order 11988: Floodplain Management

This executive order directs federal agencies to avoid, to the extent possible, the long-term and short-term
adverse impacts associated with the occupancy and modification of floodplains, and to avoid direct or
indirect support of floodplain development wherever there is a practicable alternative.

Executive Order 13112: Invasive Species

This executive order directs federal agencies to avoid, to the extent possible, authorizing, funding, or
carrying out actions that it believes are likely to cause or promote the introduction or spread of invasive
species.

Executive Order 13158: Marine Protected Areas

This executive order directs federal agencies to take appropriate actions to enhance or expand protection
of existing MPAs and establish or recommend, as appropriate, new MPAs. On April 23, 2009, NOAA
published in the Federal Register the initial list of national system MPAs. A total of 225 sites were
designated, including Point Reyes National Park [Seashore], which includes Drakes Estero (NOAA
2009). Since then, an additional 72 sites have been listed as part of the national system MPA, including
the Drakes Estero State Marine Conservation Area (NOAA 2011c).

Executive Order 13186: Responsibilities of Federal Agencies to Protect Migratory
Birds

This executive order directs executive departments and agencies to take certain actions to further
implement the MBTA.

Executive Order 12898: General Actions to Address Environmental Justice in
Minority Populations and Low-income Populations

This executive order requires all federal agencies to identify and address the disproportionately high

and/or adverse human health or environmental impacts of their programs and policies on minorities and
low-income populations and communities (EPA 1994).

RELATIONSHIP TO OTHER PLANS AND DOCUMENTS

Point Reyes National Seashore, General Management Plan (1980)
The primary purpose of a general management plan (GMP) is to provide vision for a park that will guide

how the park’s lands and waters are managed over a 15- to 20-year period. The most recent GMP for the
Seashore was completed in 1980 (NPS 1980). Because resource management needs and goals evolve, this
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document is outdated, and the Seashore is in the process of developing a new GMP. Nevertheless, the
1980 plan provides some general background guidance applicable to actions considered in this EIS.

The GMP divides the Seashore into separate land management zones, with an emphasis on natural
resource protection. Management objectives are defined for each zone that clearly convey the direction
for resource preservation and visitor use. Approximately two-thirds of the Seashore’s acreage is assigned
to the natural zone, which includes subzones of wilderness and research reserves (marine life preservation
areas established to protect and study aquatic wildlife). The majority of Drakes Estero falls within the
wilderness classification through its congressionally designated potential wilderness status. Additional
lands within the Seashore have been classified as special use zones, which includes the subzone of
pastoral lands. The onshore property used as part of the commercial shellfish operation is designated as a
special use zone consisting of 5 acres on the upper end of Drakes Estero. Additionally, lease boundaries
are delineated in Drakes Estero where oysters are cultivated and harvested. Overall, the plan limits the
development zone used for roads and parking, administration facilities, and minor facilities.

The 1980 GMP contains several natural resource objectives that have influenced management of the
resources within the Seashore and at Drakes Estero and that will guide the analysis in this EIS. These
objectives include:

®m  To protect marine mammals, threatened and endangered species, and other sensitive
natural resources found within the Seashore

= To preserve and manage as wilderness those lands so designated under PL 94-567
and to also manage as wilderness to the extent possible those tide and submerged
lands designated as potential wilderness

= To monitor and improve maricultural operations, in particular the oyster mariculture
operation in Drakes Estero, in cooperation with the California Department of Fish
and Game

= To enhance knowledge and expertise of the ecosystem management through research
and experimental programs (NPS 1980)

With its mandate to care for and administer these lands in a way that safeguards their natural character,
and knowing that the RUO for the onshore portion of the oyster operation did not expire for another 32
years (until 2012), the NPS’s decision to monitor and improve the oyster operation in a manner consistent
with NPS mandates was an appropriate goal for the anticipated lifespan of the GMP. Rehabilitation of
existing structures, improvements to the drainage system and leach fields, and the addition of screening
fences were all undertaken. Monitoring activities have been conducted within Drakes Estero relative to
various marine species to identify habitat areas and current trends.

Environmental Assessment Johnson Oyster Company

In 1998, an EA was prepared by NPS to bring JOC into compliance with federal, state, and Marin County
regulations (NPS 1998a). The EA was prepared to allow JOC to address an unpermitted discharge into
Drakes Estero from a failed JOC septic system. Consistent with the 1980 GMP, which envisioned that
NPS would monitor and improve the commercial shellfish operation in a manner consistent with then-
existing NPS mandates during the anticipated lifespan of the GMP, and because of the need to address
this unpermitted discharge, the NPS worked with JOC and Marin County to permit upgrades to the septic
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system. JOC also proposed the construction of a new oyster processing plant and the replacement and
rehabilitation of several additional structures and infrastructure, including the seed plant, stringing plant,
garage, and septic system. NPS approved these actions in a Finding of No Significant Impact (FONSI)
dated August 11, 1998 (NPS 1998b). The only actions that JOC completed were removal of some mobile
homes from the site and installation of a single leach field, which corrected the unpermitted discharge.

In the 13 years since the FONSI was issued, a number of actions approved in the FONSI have not been
implemented. During this same period of time, NPS management policies and procedures have been
revised. For example, Director’s Order 12, “Conservation Planning, Environmental Impact Analysis, and
Decision-making,” which sets forth the policy and procedures by which NPS will comply with NEPA,
was issued in 2001, the most recent update to NPS Management Policies was completed in 2006, and
Director’s Order 77-2, “Floodplain Management,” was issued in 2007. Therefore, actions approved under
the 1998 FONSI that have not been implemented are reviewed in this EIS within the context of updated
policies and standards and incorporate new information about resource conditions within the project area.

Shellfish Mariculture in Drakes Estero, Point Reyes National Seashore, National
Academy of Sciences

A principal resource in this review is the NPS-commissioned NAS report, Shellfish Mariculture in Drakes
Estero, Point Reyes National Seashore, California (NAS 2009). As stated in the report, the objective of
the NAS effort was to review scientific evidence at the following levels of inquiry: (1) scientific studies
directly related to the impact of oyster mariculture on Drakes Estero, (2) other research on Drakes Estero,
(3) research in similar ecosystems, and (4) the compendium of scientific research on bivalve mariculture
in coastal estuarine environments from which general conclusions could be drawn. The 2009 NAS report
is referred to in section 124 of PL 111-88, where it is provided that “the Secretary shall take into
consideration recommendations of the National Academy of Sciences Report pertaining to shellfish
mariculture in Point Reyes National Seashore before modifying any terms and conditions of the extended
authorization.” The report provides a review of scientific literature on this subject. As such, there is much
overlap between the literature cited in that document and the references used to support this EIS. Further,
the conclusions drawn from the 2009 NAS report are taken into consideration herein.

In reflecting on the body of available science, the 2009 NAS report summarizes on page 6 that: “After
evaluating the limited scientific literature on Drakes Estero and the relevant research from other areas, the
committee concludes that there is a lack of strong scientific evidence that shellfish farming has major
adverse ecological effects on Drakes Estero at the current (2008-2009) levels of production and under
current (2008-2009) operational practices. . . .” Production levels for 2008-2009 representing the current
levels of production referenced by NAS are approximately 450,000 Ibs of shellfish, with Manila clams
permitted only within the 1-acre Lease M-438-02. The 2009 NAS report does not provide a definition or
detection threshold for what a “major” adverse ecological effect would be in this context, nor does it
indicate that the NAS use of an impact qualifier (e.g., “major”) is consistent with NEPA standards. It
should also be noted that archeological and historical sources that pertain directly to the presence or
absence of oysters in Drakes Estero prior to the establishment of an oyster operation in the 1930s were not
considered in the NAS study. The information provided by those studies may have a bearing on the
decisions to be made.

National Park Service 47



CHAPTER 1: PURPOSE OF AND NEED FOR ACTION

The NAS report concludes:

Our committee concludes that this decision on extension of the RUO hinges on the legal
interpretation of the legislative mandate rather than a scientific analysis of the impacts of
DBOC on the Drakes Estero ecosystem. As such, more scientific study of DBOC
operations and Drakes Estero would not necessarily affect National Park Service
decisions about the future of oyster farming in the estero. (NAS 2009)

Should the Secretary use his discretionary authority to allow the oyster operation to remain until 2022, the
new authorization would be an SUP under section 124. The RUO would not be extended.

Statement of Principles

In April 2008, in conjunction with the SUP, DBOC and NPS agreed to a statement of principles that
outlined procedures to be followed in the event that a NEPA document need to be prepared for proposed
activities associated with the remaining 4-year term of the RUO. The statement of principles was
executed prior to the enactment of section 124 and prior to the Secretary’s decision to conduct a NEPA
evaluation of the possible issuance of a permit under section 124. NPS and DBOC have agreed to apply
the statement of principles to this EIS to the extent that it is applicable. The statement of principles
highlights good faith efforts from both parties to share information and provide timely responses. The
statement of principles can be found in appendix C.

Point Reyes National Seashore Comprehensive Interpretive Plan

The Point Reyes National Seashore Comprehensive Interpretive Plan (NPS 2003b) presents primary
park-wide themes, visitor experience goals, existing interpretive conditions, and future interpretive
programs. Interpretive and educational services, including personal services, interpretive media, and
partnerships that work to support the delivery of interpretive and educational programs are coordinated
with the comprehensive interpretive plan.

Point Reyes National Seashore Strategic Plan

The Point Reyes National Seashore Strategic Plan for 2005-2008 (NPS 2004e) contains mission
statements and long-term goals for the Seashore. Annual plans are established for each of the 5-year goals
and implementation strategies are developed.

Point Reyes National Seashore Resource Management Plan

The resource management plan for the Seashore was updated in December 1999. The plan presents an
inventory and description of natural and cultural resources, describes and evaluates the current resources
management program, and prescribes an action program based on legislative mandates, NPS policies, and
provisions of related planning documents. The resource management objectives are broadly summed up
in the vision statement for the Seashore, as illustrated in this excerpt:
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Point Reyes National Seashore will be a model of environmental stewardship—a coastal
sanctuary where all park staff and the public are actively involved in the common goal of
maintaining, protecting, restoring, and preserving the natural and cultural integrity of the
park. We will enhance stewardship through research and monitoring programs. We will
use this knowledge to promote the natural vitality of a healthy ecosystem, with a resource
management program that supports the native species and natural biologic and geologic
processes, which occur here. Threatened, endangered, and specially protected species will
be given particular attention to ensure they are perpetuated for future generations.

To acknowledge the historic, cultural, and ethnic diversity of the area, resources such as
the Point Reyes Lighthouse and other maritime sites and structures, Coast Miwok sites,
and cultural landscapes embodied in the historic ranches will be preserved. . . . Point
Reyes will be a place where you can visit and experience nature in peaceful solitude as it
has existed for thousands of years. (NPS 1999b)

USFWS and NMFS Federally Listed Species Recovery Plans

Section 4 of the ESA requires USFWS and NMFS to develop and implement recovery plans for
threatened and endangered species, unless such plans would not promote conservation of the species.
Recovery plans are guidance documents intended to delineate reasonable actions that are believed to be
required to recover and/or protect listed species. As such, according to the ESA, the recovery plans must
at a minimum provide a description of site-specific management actions necessary to achieve recovery of
a species; objective, measurable criteria which, once met, would result in a determination that the species
be removed from the list; and estimates of the time and cost required to achieve the plan’s goal (NMFS
2010d). In addition, section 4 of the ESA requires USFWS and NMFS to conduct status reviews of each
listed species at least once every 5 years (called “5-year review”). The purpose of the 5-year review is to
evaluate whether or not a species status has changed since it was listed or since the last 5-year review.

Generally, USFWS manages land and freshwater species, whereas NMFS manages marine and
anadromous (i.e., migrating between ocean and freshwater) species. USFWS has recovery plans for
Myrtle’s silverspot butterfly (USFWS 1998), California red-legged frog (USFWS 2002b), leatherback
turtle (NMFS and USFWS 1998), western snowy plover (USFWS 2007), and California least tern
(USFWS 1985b). USFWS 5-year reviews are available or in progress for all of these species.

NMFS recovery planning follows NMFS interim recovery planning guidance, which was established in
July 2006. This guidance, in addition to status reviews conducted by NMFS, has led to several recent
recovery documents for salmon and steelhead species in multiple regions. Recovery of the central
California coast Coho salmon is outlined in the draft central California coast Coho salmon recovery plan
(NMFS 2010b), which is in the approval process. Recovery of the central California coast Steelhead is
described in the Federal Recovery Outline for the Distinct Population Segment of Central California
Coast Steelhead (NMFS 2011e). This is a NMFS pre-planning document to facilitate development of a
draft recovery plan.
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ENDNOTES

i. Letter from Field Solicitor, San Francisco Field Office, U.S. Department of the Interior, to Point Reyes National
Seashore, February 26, 2004, regarding the Point Reyes Wilderness Act.

“This memorandum opinion reviews the Point Reyes wilderness situation as it related to the
Johnson Oyster Company 40-year Reservation of Use and Occupancy with expires in 2011, or
might be terminated sooner for cause or other processes. The Wilderness Act of 1964, and the
Point Reyes Wilderness Act of 1976, provide the guidance for implementation of wilderness within
the Seashore and are the basis for the NPS’s obligations to manage the subject land and waters
toward conversion of the potential wilderness areas to wilderness status.”

ii. Letter from Field Solicitor, San Francisco Field Office, U.S. Department of the Interior, to Point Reyes National
Seashore, February 26, 2004, regarding the Point Reyes Wilderness Act.

“Further, the Park Service’s Management Policies clearly state that the Park Service must make
decisions regarding the management of potential wilderness even though some activities may
temporarily detract from its wilderness character. The Park Service is to manage potential
wilderness as wilderness to the extent that existing non-conforming conditions allow. The Park
Service is also required to actively seek to remove from potential wilderness the temporary, non-
conforming conditions that preclude wilderness designation.

Hence, the Park Service is mandated by the Wilderness Act, the Point Reyes Wilderness Act and
its Management Policies to convert potential wilderness, i.e., the Johnson Oyster Company tract
and adjoining Estero, to wilderness status as soon as the non conforming use can be eliminated.”

iii. Letter from Executive Officer, California State Lands Commission, to Alliance for Local Sustainable Agriculture, on
July 26, 2007, regarding a review of the state land conveyances and jurisdictions.

“We have reviewed land conveyances made by the Office of the Surveyor General and the
Legislature as they pertain to the tide and submerged lands of the Estero and have concluded that
they have conveyed out all of the State’s real property interest except the mineral estate. This

leaves the Commission with no jurisdiction over the bed of the Estero and precludes us from taking
any action.

iv. Letter from Director, California Department of Fish and Game, to Superintendent Point Reyes National Seashore,
May 15, 2007, regarding Drakes Bay Oyster Company lease status.

“Consistent with article 1, section 25 of the California Constitution, this conveyance carried a
reservation of the right to fish in the waters overlying these lands. Although the right to fish extends
to both commercial and sports fishing, it does not extend to aquaculture operations. Regardless if
its purpose is commercial or recreational, fishing involves the take of public trust resources and is
therefore distinct from aquaculture, which is an agricultural activity involving the cultivation and
harvest of private property.”

v. Letter from Executive Officer, California State Lands Commission, to Alliance for Local Sustainable Agriculture, on
July 26, 2007, regarding a review of the state land conveyances and jurisdictions.

“Secondly, we have taken a look at the constitutional ‘right to fish’ reserved in the 1965 legislative
grant. It is our belief that this reservation addresses fishing in the sense of taking or capturing fish
and that it does not deal with aquaculture which comes under the jurisdiction of the Department of
Fish and Game. It [is] also apparent that the right to fish is not an absolute one and that it is
susceptible to reasonable regulation.”
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vi. Letter from Director, California Department of Fish and Game, to Superintendent Point Reyes National Seashore,
May 15, 2007, regarding Drakes Bay Oyster Company lease status.

“For these reasons, we believe the mariculture operation in Drakes Estero is properly within the
primary management authority of the PRNS, not the department (CDFG).”

vii. Letter from, California Department of Fish and Game Acting Director, to Honorable Jared Huffman, Assembly
Member, March 25, 2008, regarding CDFG position on Drakes Bay Oyster Farm.

“Since both the 1972 grant reservation and the 2004 state water bottom lease renewal require
compliance with all rules and regulations of the National Park Service, the Department concluded
the “Primary management authority” for the oyster farm lies with the PRNS.”

viii. Letter from Johnsons Oyster Company Legal Council to Director, California Department of Fish and Game, on
August 6, 1993, regarding Water Bottom Allotment Lease No. M-438-01 Johnson Oyster Company.

“ Johnson Oyster Company would like to start culturing Manila Clams on the captioned lease
[Lease No. M-438-01] in Drakes Estero. Accordingly, please consider this a request to add that
species, Manila clams (Venerupis japonica), to the other species specified at page 4 of the
captioned allotment [Lease No. M-438-01] at the top of the page.”

ix. Letter from California Department of Fish and Game to Johnson’s Oyster Company, February 2, 2004 regarding
application to extend JOC Mariculture Leases M-438-01 and M-438-02.

“2) Lease term- The maximum lease renewal term allowed by the Commission is 25-years. You
have expressed the desire to renew your lease for the 25-year maximum allowed by the
Commission. However, The Department would require that a federal/National Park Service (NPS)
lease be in effect concurrently with the state water bottom lease. Based on information from Don
Neubacher, Superintendent, Point Reyes National Seashore, your existing federal lease [RUO] will
terminate in 2012. At that time the leased land will revert to wilderness designation and your non-
conforming use will not be permitted thereafter. The Department will want language in the lease
that limits the lease renewal term to a 25-year maximum, or until the expiration of the federal
lease.”

x. Letter from Superintendent, Point Reyes National Seashore to Director, California Department of Fish and Game,
March 15, 2004, regarding legal opinions from the DOI Solicitor's Office about the aquaculture activities of Tom
Johnson in Drakes Estero.

“After reading the legal opinions from our Solicitor’s Office, we wish to have a meeting with you
regarding how to proceed. At this time, we still believe Mr. Johnson will need a permit from the
National Park Service to operate in Drakes Estero and additional environmental compliance may
be necessary.”

xi. Memorandum from Director, California Department of Fish and Game to Executive Director, California Fish and
Game Commission, June 14, 2004 regarding Consent Item 32 on the June 24, 2004 FGC meeting to extend JOC
Mariculture Leases M-438-01 and M-438-02.

"He [Johnson] has also indicated an interest in renewing the leases for the maximum twenty-five
(25) year period. The Department supports the renewal of the leases and concurs with the
requested twenty-five year renewal period. Johnson Oyster Company has been operating on
National Park Service fee land in Point Reyes National Seashore under a 1972 Reservation of Use
and Occupancy (Federal Reservation) in which Mr. Johnson, as a condition of his sale to the Park
Service, reserved the right to operate an oyster farm for 40 years until 2012. However, there is
some uncertainty whether the Federal Reservation will be extended. For this reason, the
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Department is recommending that the renewed leases be contingent upon there being a Federal
Reservation in place.”

“The Department recommends approval of the requested lease renewals for a period of twenty-five
years, contingent on there being a Federal Reservation for the land use within the Point Reyes
National Seashore. The Department recommends the annual rental rate leases take into
consideration the financial hardship expressed by Mr. Johnson and be subject to the stipulations
discussed above. The Department also recommends that the lease be contingent on Johnson
Oyster Company maintaining appropriate Coastal Zone operational practices as specified by the
California Coastal Commission and other federal and state regulatory agencies.”

xii. Letter from Superintendent Point Reyes National Seashore, to the Director, California Department of Fish and
Game, June 18, 2004 regarding Consent Item 32 on the June 24, 2004 FGC meeting to extend JOC Mariculture
Leases M-438-01 and M-438-02.

“As we have discussed with representatives from the Department of Fish and Game, the NPS still
believes that any activity in the Estero must also be permitted by the NPS. We have also requested
clarification on how CEQA requirements are being met by the Department.”

xiii. Letter from Drakes Bay Oyster Company to Point Reyes National Seashore, March 4, 2011, regarding
supplemental scoping information.

“Sales agreement between DBOC and JOC (including information on lease holding interests)
Attached, please find a copy of the asset purchase agreement between Johnson Oyster Company
and the Lunny Family (Attachment 1-A).”

xiv. Letter from Drakes Bay Oyster Company to California Coastal Commission, November 14, 2008, regarding
additional documentation required to comply with Consent Cease and Desist Order No. CCC-07-CD-11.

“Kumamoto oysters have been removed from Drakes Estero. They were in Bed #39. Please see
Exhibit 8: Letter from the California Fish and Game.”

xv. Letter from Drakes Bay Oyster Company to Superintendent, Point Reyes National Seashore on December 29,
2009, regarding clerical error correction and Manila clam cultivation in CDFG Lease M-438-01.

“Your letter incorrectly states that the FGC granted permission to cultivate clams at its 12/10/09
hearing. The agenda and staff report are unambiguous that this approval was granted 16 years
ago. As the cultivation of clams on lease M-438-01 has been authorized since 1993, no further
approvals from NPS to cultivate clams are necessary.”

xvi. Letter from Superintendent, Point Reyes National Seashore, to Commissioner, California Coastal Commission,
December 8, 2009, regarding expansion of Manila clams in CDFG Lease No. M-438-01.

“Our specific concerns follow: Changes in the current CDFG lease are subject to environmental
review and analysis under the National Environmental Policy Act (NEPA), along with the California
Environmental Quality Act (CEQA). We believe the expansion of the area from one acre to the
entire lease over 1,000 acres where Manila clams can be cultivated is an important change to the
current lease and requires environmental review. We also believe that consultation regarding this
expansion is required with NOAA Fisheries, California Coastal Commission, Army Corps of
Engineers, and US Fish and Wildlife Service. We are concerned about the potential ecological risks
that this species may bring to Drakes Estero and native species there. No risk analysis for this
species to be introduced has been conducted.
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Potential expansion of Manila clams as an invasive species is a major concern. While Manila clams
have been introduced and have spread in other estuaries of California, there is currently no
evidence to our knowledge that they escaped or invaded Drakes or Limantour Esteros. The
national Academy of Sciences noted in their report Shellfish Mariculture in Drakes Estero (NAS
2009) that “the oysters and clams cultured in Drakes Estero are nonnative species that have some
risk of establishing self-sustaining populations (p 5)” and further noted that “continued culture of
nonnative oysters and clams poses some risk of their eventual naturalization in Drakes Estero and
larval spread to other coastal lagoons...”

xvii. Letter from Point Reyes National Seashore Superintendent, to Drakes Bay Oyster Company, December 22,
2009, regarding cultivation of Manila clams, site development request, and additional information on Manila clams.

“At this time, we would like to request additional information on Manila clam production. Please
provide a proposal that includes location and size of growing area, approximate number of bags
and clams, seed and history of production, and other details on the production on Manila clams.”

xviii. Letter from Drakes Bay Oyster Company to Superintendent, Point Reyes National Seashore, December 29,
2009.

“As the cultivation of clams on lease M-438-0 1 has been authorized since 1993, no further
approvals from NPS to cultivate clams are necessary. Please direct any questions you may have
about this to the FGC.”

xix. Letter from California Coastal Commission to Drakes Bay Oyster Company on September 16, regarding
compliance with Consent Cease and Desist Order CCC-07-CD-11 (Drakes Bay Oyster Company).

“l am writing concerning compliance with the Coastal Commission’s Consent Cease and Desist
Order No. CCC-07-CD-11 (the Order), which was issued to Drakes Bay Oyster Company (DBOC)
on December 12, 2007. As you know, the Order contains a number of terms and conditions, and it
has come to our attention that you are out of compliance with one or more of these terms and
conditions, as described below.

Although the circumstances underlying the Fish and Game Commission’s decision regarding the
Johnson Oyster Company’s request in 1993 are unclear, it is apparent that you had the opportunity
to legally modify DFG lease Oyster Allotment Number M438-01 several years ago. Despite
declining to carry out this legal change you have undertaken the cultivation of Manila clams in DFG
Oyster Allotment Number M438-01, an area specified in the DFG lease which ‘is for the sole
purpose of cultivating Pacific oyster (Crassostrea gigas), and European flat oyster (Ostrea edulis).’.
. . However, until this matter is resolved, you are out of compliance with Sections 3.2.8, 3.2.11, and
7.0 of the Order.”

xx. Letter from Acting Pacific West Regional Director, to Drakes Bay Oyster Company, December 4, 2009, notice of
violation related to placement of Manila clams in harbor seal exclusion area.

“We have tried to reach you several times about bags with clams and/or oysters and other
materials which have been placed in the Harbor Seal Protection Area of Drakes Estero and outside
the permitted area. We have attached relevant maps from the Special Use Permit as well as a
geographic referenced photograph regarding the violation (See attachments).

This letter serves as a notice of violation by Drakes Bay Oyster Company (DBOC).”

xxi. Letter from California Coastal Commission to Drakes Bay Oyster Company, regarding Compliance with Consent
Cease and Desist Order CCC-07-CD-11 (Drakes Bay Oyster Company). Dated December 7, 2009. Notice of violation
related to placement of Manila clams in harbor seal exclusion area.
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“In a letter dated September 16, 2009, we indicated that you were out of compliance with Sections
3.2.8 and 3.2.11 of the Consent Order. Section 3.2.8 of the Consent Order requires that cultivation
of Manila clams shall only occur in the “cultivation area” defined in Section 3.2.11 of the Consent
Order. Section 3.2.11 of the Consent Order requires that all cultivation shall be confined to areas
which are currently identified in the Department of Fish and Game (DFG) Mariculture Lease
numbers M-438-01 and M-438-02. We further indicated that the Commission staff had confirmed
that Manila clams were currently being cultivated outside the designated one-acre shellfish
aquaculture lease specified in the DGF Mariculture Lease Number M438-02, in violation of the
Consent Order.”

xxii. Letter from Drakes Bay Oyster Company to California Coastal Commission, December 21, 2009, regarding
Manila clam lease transfer coordinate mistake.

“Removing the bags was a simple three hour task of lifting the bags up off the sandbar and hand
carrying them to the two barges that were attached to the boat.”

xxiii. Letter from Drakes Bay Oyster Company to California Coastal Commission, October 5, 2009, regarding Coastal
Development Permit Application No. 2-06-003.

“Drakes Bay Oyster Company (DBOC) has reduced the scope of development proposed for the
site. The new project description is broken into four categories:...”

xxiv. Letter from Drakes Bay Oyster Company to California Coastal Commission, March 16, 2010, regarding
response to CCC letter dated March 9, 2010, with answers and clarifications.

“We have also revised our project description and it is attached to this letter. We will provide you an
update on the revisions to the NPS special use permit when an update is available.”

xxv. Letter from Drakes Bay Oyster Company to Point Reyes National Seashore, July 22, 2010, regarding DBOC
request to modify boundaries of CDFG lease and to cultivate Olympia oysters and purple-hinged rock scallops in
CDFG Lease M-438-01.

“We have also requested authorization from CDFG to cultivate Olympia oysters and Purple Hinged
Rock Scallops within Lease No. M-438-01. Both species are indigenous to Drakes Estero and can
be found today under natural conditions. In fact, Purple Hinges Rock Scallops are already
authorized for cultivation within Lease No. M-438-02. No new culture methods will be required to
cultivate Olympia oysters or Rock Scallops. Nor will there be any expansion in production, as the
Olympia oysters and Rock Scallops will displace Pacific oysters currently under cultivation.”

xxvi. Letter from Drakes Bay Oyster Company to Point Reyes National Seashore, March 4, 2011, regarding request
to cultivate native species and supporting information.

“DBOC has hoped to add native species to its State water bottom lease for several years. There
are a number of reasons that have contributed to our desire to add these natives..... Since the
Pacific oyster was introduced to the West Coast, the Olympia oyster, a traditional food for our
community, is all but lost. The fabulous Purple Hinged Rock Scallop, another local, traditional food,
is not cultured anywhere in California. For these reasons, we have been studying and researching
these two species for five years with the hope of replacing some of our non-native Pacific oyster
culture with these native species.”
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xxvii. Letter from Drakes Bay Oyster Company to Point Reyes National Seashore, March 15, 2011, regarding lease
boundary adjustment.

“DBOC has systematically sought to resolve many JOC administrative problems since January of
2005. One by one, DBOC has corrected concerns of the Point Reyes National Seashore (PRNS),
the California Coastal Commission (CCC), the California Department of Public Health (CDPH), the
US Public Health Service (PHS), the Food and Drug Administration (FDA), the County of Marin and
the CDFG. This lease line error represents only one more administrative problem needing
correction. Over the past two years, DBOC has worked with CDFG to address this particular issue.
CDFG required DBOC to ...determine exactly where the lease boundary line was drawn and to
propose a solution so that the 5 racks on Bed 6 would be properly located within the lease, as
originally intended....solution is to move the lease line to the location that it was originally intended
to be so that the 5 racks in Bed 6 are also within the lease.”

xxviii. Letter from Drakes Bay Oyster Company to Point Reyes National Seashore, March 5, 2011, regarding alternate
building design (Eco Design Alternative).

“DBOC would like to respectfully request that another building design be considered as an
alternative in the EIS. In 2009, DBOC worked together with Eco Design Collaborative (EDC) on a
more environmentally friendly building concept (attachment a) that would serve the same overall
purposes. This EDC design incorporates renewable energy use as well as other green building
principles. The design limits the construction to one building, removes the need for the stringing
shed in the intertidal area, allows a larger setback from the water's edge for the new hatchery,
raises it above potential sea level rise and includes only one pier to access the Estero. The EDC
design would also improve the visitor experience and interpretive opportunities by allowing the
public to view every step of the shellfish process, from seed production to shucking and packing.
EDC included a comparative review of existing conditions, the building proposal chosen in the 1998
NEPA process and the 2009 EDC concept (attachment b). The concept drawings do not show any
worker housing except a manager’s residence. Worker housing may be incorporated into the
design in the future.”

xxix. Letter from Latham & Watkins, LLP, to Point Reyes National Seashore, November 24, 2010, regarding scoping
letter for SUP EIS.

“Attachment B: Proposed Project Description Drakes Bay Oyster Company Special Use Permit.”

xxX. Letter from Coastal Program Analyst, California Coastal Commission to Acting Superintendent, Point Reyes
National Seashore on March 30, regarding Coastal Development Permit Application for Drakes Bay Oyster Company.

“The Coastal Commission’s regulations require an applicant to provide evidence of land owner
approval to complete a coastal development permit application. In this case, since the land owner
is the NPS, we would appreciate your review of DBOC's current proposed project to identify those
proposed project elements authorized by DBOC's Special Use Permit or any other approval
granted to DBOC by the NPS.”

xxXi. Letter from Drakes Bay Oyster Company to permitting agencies on April 4, regarding Drakes Bay Oyster Farm
Emergency Repair Project Description. Document described plans for emergency repairs and included diagrams.

xxxii. Letter from Drakes Bay Oyster Company to permitting agencies on March 25, regarding Emergency Repair
Permit Applications for Damages Caused by the March 19 & 20, 2011 Wind Storm. Document described plans for
emergency repairs and included diagrams.
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xxxiii. Letter from Drakes Bay Oyster Company to California Coastal Commission on October 5, 2009 regarding
Coastal Development Permit Application No: 2-06-003—Additional documentation in response to request by
California Coastal Commission in letter dated June 10, 2009.

“The operations at the Drakes Bay Oyster Farm are pursuant to vested rights but Drakes Bay
Oyster Company agrees to submit to the commission’s jurisdiction under reasonable terms.”
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