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PROGRAMMATIC AGREEMENT

[Draft]

BETWEEN THE NATIONAL PARK SERVICE, GEORGE WASHINGTON’S FREDERICKSBURG FOUNDATION, AND THE VIRGINIA STATE HISTORIC PRESERVATION OFFICE

FOR TREATMENT OF SITE OF GEORGE WASHINGTON’S BOYHOOD HOME
STAFFORD COUNTY

May 2007
WHEREAS The National Park Service owns and administers a protective conservation easement on the lands commonly known as George Washington’s Boyhood Home (hereafter “Ferry Farm,” a National Historic Landmark)—an easement authorized by Section 509 of the Act of November 6, 1998, Public Law 105-355, and subsequently acquired from the George Washington Fredericksburg Foundation (hereinafter “the Foundation”) for consideration, and 
WHEREAS the easement governing Ferry Farm describes the right of the National Park Service to protect in perpetuity the natural, cultural, archeological, ecological, open space and aesthetic features of the Protected Property, as defined in the June 2000 “Conservation Easement over Ferry Farm” and

WHEREAS Ferry Farm has been designated a National Historic Landmark by the Secretary of the Interior, and 

WHEREAS The Foundation owns and operates Ferry Farm as a historic site for the benefit of the public and intends to develop an appropriate interpretive setting at Ferry Farm by investigating, rehabilitating, and, where possible restoring the Washington-era landscape, developing public access and facilities, and installing interpretive media and other improvements for the benefit of the public, and
WHEREAS under terms of the existing conservation easement, the National Park Service must approve all proposed alterations or improvements to the lands covered by the easement, and

WHERAS, all approvals given under terms of the easement constitute a Federal action subject to review under Sections 110 and 106 of the National Historic Preservation Act (hereinafter understood to include the Secretary of the Interior’s standards for the Treatment of Historic Properties) and relevant sections of the National Environmental Policy Act (NEPA), and 
WHEREAS The NPS has determined that the undertakings proposed by the Foundation may have an effect upon properties included in or eligible for inclusion in the National Register of Historic Places (NRHP) and has consulted with the Advisory Council on Historic Preservation (ACHP) and the Virginia State Historic Preservation Officer (SHPO) pursuant to Section 800.14(a) of the regulations (36 CFR Part 800) implementing Section 106 of the National Historic Preservation Act (16 U.S.C. 470); and

WHEREAS, the following organizations, agencies, and institutions were invited to participate in consultation toward this agreement and to concur in this PA:


Advisory Council on Historic Preservation


City of Fredericksburg


County of Stafford
            Federally Recognized Indian Tribes

            Virginia Council on Indians 

Stafford County Historical Society

American Battlefield Protection Program


Civil War Preservation Trust


Friends of the Rappahannock

Department of Environmental Quality


Department of Historic Preservation, University of Mary Washington
WHEREAS This PA builds upon and does not supercede the 1995 Programmatic Agreement (1995 PA, Appendix A) executed by the NPS, the ACHP, and The National Conference of State Historic Preservation Officers (NCSHPO) that encourages the development of park and project specific programmatic agreements that may be independent of and supplement the 1995 PA; and

NOW, THEREFORE, The NPS, George Washington’s Fredericksburg Foundation, the Advisory Council for Historic Preservation, and the Virginia SHPO agree that the implementation of any of the alternatives to re-habilitate, restore, or improve Ferry Farm shall be administered consistent with Section 106 of the National Historic Preservation Act as concurred by the Virginia State Historic Preservation Officer and other consulting parties.

Responsibilities
The Foundation shall be responsible for preparing and bearing the cost of preparing all relevant plans, narrative descriptions, alternatives, supporting documentation, and forms (most notably the “Assessments of Actions Having an Effect on Cultural Resources”) needed to comply with the requirements of this programmatic agreement and both Section 106 and NEPA.   Collectively, these documents will constitute the Foundation’s formal request to the NPS for approval of an action or actions under terms of the existing Conservation Easement.  The Foundation shall prepare and print a number of plans sufficient to provide all consulting parties with copies.
The National Park Service, in consultation with the SHPO, ACHP, and other consulting parties, shall review all submitted documentation, plans, alternatives, and proposed actions.   NPS concurrence on a preferred alternative will constitute the proposed action that is subject to review under Section 106 and other relevant laws.  

The National Park Service shall assume primary responsibility for initiating consultation and formal review of the proposed actions under Section 106 and other relevant laws.  


Review Teams:  Under terms of the 1995 Programmatic Agreement, Fredericksburg and Spotsylvania NMP has in place a team of qualified cultural resource advisors.  This team will be used to fulfill NPS obligations for review under terms of the programmatic agreement.  The Foundation is encouraged to assemble its own panel of qualified experts and advisors to help guide the development of alternatives, proposed actions, and supporting documentation.
Stipulation:  The National Park Service will submit for review under Section 106 and NEPA only those undertakings that it deems comply with the terms of the June 2000 easement governing Ferry Farm.

The Process

Jointly, the NPS and Foundation shall ensure that the following measures are carried out: 
I.
Consultation
NPS and Foundation shall consult with the ACHP, SHPO, and other consulting parties in carrying out the terms of this agreement. Such consultation may include but not be limited to:


Written correspondence


Conference calls


Face-to-face meetings


Field visits.

II. Planning and Compliance Preparation

A. Foundation/NPS
1. Consistent with the provisions of the 1995 PA, the Foundation will prepare documentation for the actions listed in Appendix C, Section 1 (“Generalized Development Plan”) using the “Assessment of Actions Having an Effect on Cultural Resources” form (also called the Assessment of Effect form). All forms will be reviewed by NPS cultural resource advisors who meet the professional qualifications set forth in the Secretary of the Interior’s Standards and Guidelines for Archeology and Historic Preservation in the fields of archeology, history, historic landscape architecture, and historic architecture.
2. Actions that meet the criteria for programmatic exclusions, found in Stipulation IV.B of the 1995 PA, will require no further review. NPS will submit Assessment of Effect forms to the SHPO to document actions that NPS considers to meet the criteria for programmatic exclusions, found in Stipulation IV.B of the 1995 PA. If the criteria for programmatic exclusions are not met, the NPS will submit the assessment forms to the SHPO for review and comment.

3. The Foundation will develop plans and specifications for implementing the preferred alternative compatible with the historic structures, contributing landscapes, landscape features, and archeological resources of Ferry Farm and consistent with the recommended approaches to preserving its historic setting; and will provide the NPS—who in turn will supply the Virginia SHPO, the ACHP, and other consulting parties—with copies of design plans for review.

4. If the NPS determines that the proposed improvements may alter the qualities that make a contributing structure, landscape or landscape feature significant, the Foundation will prepare design alternatives and/or landscape treatment plans to avoid, minimize, or mitigate the project’s adverse effects for NPS for approval and to the SHPO and other consulting parties for review and comment prior to implementation.
B. Identification, Evaluation and Treatment of Archaeological Sites

1. If the NPS determines in consultation with the SHPO, ACHP, Foundation, and other consulting parties that further efforts are needed to identify archeological sites, the Foundation shall ensure that an archeological testing program is developed and submitted to NPS for approval and to the SHPO and other consulting parties for review and comment prior to implementation.

2. Prior to affecting any potentially eligible archeological site, the Foundation will develop a testing program of sufficient intensity to provide an evaluation of eligibility for the National Register of Historic Places by NPS in consultation with the SHPO, following the regulations outlined in 36 CFR 800.4(c).

3. If the NPS determines that the proposed improvements may alter the qualities that make a contributing structure, landscape or landscape feature significant, the Foundation will prepare design alternatives and/or landscape treatment plans to avoid, minimize, or mitigate the project’s adverse effects for submission to the NPS for approval and to the SHPO and other consulting parties for review and comment prior to implementation.
4. If as a result of the testing program, archeological sites are identified that are eligible for the National Register of Historic Places, the Foundation shall develop a plan for their avoidance, protection, recovery of information or destruction without data recovery, in consultation with the NPS, SHPO, ACHP  and other consulting parties. The plan shall be submitted to NPS for approval and to the SHPO and other consulting parties for review and comment prior to implementation.

5. All data recovery plans prepared under the terms of this agreement shall include the following elements:

a) Information on the archeological property or properties where data recovery is to be carried out, and the context in which such properties are eligible for the National Register;

b) Information on any property, properties, or portions of properties that will be destroyed without data recovery;

c) Discussion of the research questions to be addressed through the data recovery with an explanation/ justification of their relevance and importance;

d) Description of the recovery methods to be used, with an explanation of their pertinence to the research questions;

e) Information on arrangements for any regular progress reports or meetings to keep the NPS, SHPO, ACHP, and other consulting parties up to date on the course of the work. The plan should contain the expected timetable for excavation, analysis and preparation of the final report.

6. The Foundation shall prepare a Research Design outlining the overall goals and methods for archeology at Ferry Farm.

7. The Foundation shall prepare and submit for NPS review an annual Scope of Work detailing each forthcoming year’s proposed archeological undertakings, prior to seeking NPS approval of those undertakings.  The Scope of Work shall place the proposed undertakings in the context of the overall Research Design and/or of discoveries and new information that may suggest modification of the Design.  The scope of work shall be submitted no later than January 15 of each year.

8. At the conclusion of each work year, the Foundation will submit a summary of the work accomplished and a preliminary assessment of results (such as they are known) of from 3-5 pages.  This “Interim Technical Report” will be due January 15 of each year. The Scope of Work for the following year will not be reviewed and approved without submission of the “Interim Technical Report.”

9.         Because of the expense and complexity of the archeological work at Ferry Farm, the Foundation will be granted two years to complete and submit to the NPS a Monograph Technical Report defining the results of each year’s archeological work.  The first Technical Report under terms of this agreement will be for the work year 2007 and will be due by April 1, 2009; the second Technical Report, for 2008, will be due April 1, 2010; each subsequent Technical Report will be due April 1 two years after the year being reported.  Reasonable requests for extensions may be granted at the discretion of the NPS.

C. Identification, Evaluation and Treatment of Cultural Landscapes

1.
If the NPS determines in consultation with the SHPO that further efforts are needed to identify cultural landscapes, the Foundation shall ensure that an identification effort is developed in consultation with the NPS, SHPO, and other consulting parties. Prior to affecting any potentially eligible cultural landscapes, the Foundation will develop a report of sufficient intensity to provide an evaluation of eligibility for the National Register of Historic Places by NPS in consultation with the SHPO, following the regulations outlined in 36 CFR 800.4(c).

2.
If the NPS determines that the proposed improvements may alter the qualities that make a contributing structure, landscape or landscape feature significant, the Foundation will prepare design alternatives and/or landscape treatment plans to avoid, minimize, or mitigate the project’s adverse effects.  The alternatives—including the preferred alternative—shall be submitted to the NPS for approval and to the SHPO and the other consulting parties for comment and approval prior to implementation.
3. 
If as a result of the identification efforts, cultural landscapes are identified that are eligible for the National Register of Historic Places, the Foundation shall develop a plan for their avoidance, protection, and recovery of information in consultation with the NPS, SHPO, ACHP and other consulting parties. The plan shall be submitted to NPS for approval and to the SHPO and other consulting parties for review and comment prior to implementation.

.
D. Identification, Evaluation and Treatment of Architectural Resources

1.
If the NPS determines that further efforts are needed to identify architectural resources, the Foundation shall ensure that an identification effort is developed in consultation with the NPS, SHPO, ACHP, and other consulting parties. Prior to affecting any potentially eligible structure, the Foundation will develop a report of sufficient detail to provide an evaluation of eligibility for the National Register of Historic Places by NPS in consultation with the SHPO, following the regulations outlined in 36 CFR 800.4(c).

2.
If the NPS determines that the proposed improvements may alter the qualities that make a contributing structure significant, the Foundation will prepare design alternatives and/or landscape treatment plans to avoid, minimize, or mitigate the project’s adverse effects.  The alternatives—including the preferred alternative—shall be submitted to the NPS for approval and to the SHPO and other consulting parties for review and comment prior to implementation.
3. 
If as a result of the identification efforts, architectural resources are identified that are eligible for the National Register of Historic Places, the Foundation shall develop a plan for their preservation, avoidance, protection, and recovery of information.  The plan shall be submitted to consulting parties for comment and to the NPS, SHPO and ACHP for approval prior to implementation.
E.  Review of Documentation

Stipulation:  All reports, plans, and proposals shall be submitted in both digital form and in hard copy, as stipulated below.

1. The Foundation shall submit to the NPS a single hard copy for each consulting party, plus a copy each for the SHPO and ACHP, and four (4) copies for the NPS of all plans, reports, and other items that by virtue of this contract must be distributed to consulting parties. The NPS will distribute copies to consulting parties.  The Foundation shall ensure that all comments shall be addressed in the final technical reports. In addition, the Foundation shall submit to the NPS two copies of the approved final draft of all technical reports bound in a spiral binding and on acid free paper.
2. Unless otherwise specified in this PA, consulting parties shall have thirty (30) calendar days after receipt of any document distributed by the NPS for review and comment. Failure to comment within this time period shall be construed as agreement with the document’s findings, conclusions, and/or recommendations.
3. The National Park Service will have a total sixty (60) calendar days after the distribution of documents to consulting parties to consolidate the comments of consulting parties and render its own judgment as to the appropriateness of a proposed action with respect to the terms of the easement held by the Federal government. 
4. According to regulation, the ACHP has fifteen (15) days to review and approve the decisions of the NPS and opinion of the SHPO and consulting parties, with the option of an additional fifteen days.  It is understood by all parties that these fifteen-day increments are in addition to those described in (2) above.  

F. Curation of all archeological materials and appropriate field and research notes, maps, drawings and photographic records collected as part of this PA will be cared for in accordance with the requirements of 36 CFR Part 79, Curation of Federally Owned and Administered Archeological Collections and the National Park Service Museum Handbook.

G.  Professional Qualifications 

1.
All archeological work will be conducted by or under the direct supervision of a qualified archeologist who meets, at a minimum, the qualifications set forth in the Secretary of the Interior’s Professional Qualifications Standards (48 FR 44 738-9).

2.
Work concerning historic structures and districts will be carried out by or under the supervision of a qualified architectural historian or historians who meets, at a minimum the qualifications set forth in the Secretary of the Interior’s Professional Qualifications Standards (48 FR 44738-9).

3.
Work concerning rural historic landscapes will be carried out by or under the supervision of a qualified landscape historian or landscape architect, and in accordance with the applicable guidelines set forth in the National Register Bulletin 30 (Guidelines for Evaluating and Documenting Rural Historic Landscapes).
H.  Reporting Standards 

1.
All archeological studies, resulting from this PA, including data recovery plan(s), shall be consistent with the Secretary of the Interior’s Standards and Guidelines for Archeological Documentation (48 FR 4434-37), the Director’s Order 28, Technical Guidelines, and the SHPO’s Guidelines for Conducting Cultural Resource Survey in Virginia: Additional Guidance for the Implementation of the Federal Standards Entitled Archaeology and Historic Preservation: Secretary of the Interior’s Standards and Guidelines (48 FR 44742, September 29, 1983) 1999, rev. 2000, and shall take into account the ACHP’s publications, Consulting About Archeology Under Section 106 (1990) and Recommended Approach for Consultation on Recovery of Significant Information from Archeological Sites (1999).

2.
All historical and architectural studies resulting from the PA shall be consistent with pertinent standards and guidelines of the Secretary of the Interior, including as applicable the Secretary of the Interior’s Standards and Guidelines for Historical Documentation (48 FR 44728-30) and for Architectural and Engineering Documentation (48 FR 44730-34).

III.
Project Coordination and Implementation
A. The NPS will coordinate the Section 106 review activities of all federal agencies that participate in the actions associated with the development and preservation of Ferry Farm.

B. To coordinate compliance with project contracting, the Foundation will submit to the NPS the Assessment of Effect forms for review and submission to the Virginia SHPO to document actions that Foundation and NPS consider to meet the criteria for programmatic exclusions found in Stipulation IV.B of the 1995 PA that will require no further review. If the criteria for programmatic exclusions are not met, the Foundation will prepare and the NPS will submit the Assessment of Effect forms to the SHPO for review and comment.

IV.
Report Requirements

A. The Foundation shall ensure that any documentation pertaining to activities carried out pursuant to this agreement is provided to the NPS for distribution to the SHPO and other consulting parties in draft and final format, as appropriate. Consulting parties will be notified of the status of the documentation and will be provided copies upon request.

B.
The NPS shall ensure that decisions regarding the dissemination of information generated as a result of carrying out the terms of this agreement are made in accordance with Section 304 of the NHPA and the Draft NPS Guidelines for Withholding Information About Historic Resources (February 15, 2000) (to be superceded by the final document once completed for purposes of the PA). When the information in question has been developed in the course of an agency’s compliance with Section 106 or 110(f), the Secretary shall consult with the ACHP in reaching determinations under subsections (a) and (b).

V.
Monitoring of Performance under the Agreement

A. Annual Report

1.
On or before December 31 of each year until the NPS determines that the terms of this PA have been fulfilled and so notifies the other consulting parties, the Foundation will prepare and provide an annual status report to all parties to this agreement, addressing:

· Status of project implementation

· Progress in work

· Coordination of work with planning and construction schedules

· Any problems or unexpected issues encountered during the year, and

· Any proposed changes to this agreement.

2.
The Foundation shall ensure that its annual report is made available for public inspection, that potentially interested members of the public are made aware of its availability, and that interested members of the public are invited to provide comments.  The method and media for public access will be determined in consultation with the NPS and SHPO, but will minimally include posting on both the Foundation and NPS websites.  
3.
The NPS shall review the annual status report and any comments it receives from the public and will provide comments to the parties to this agreement. Based on this review any party to this agreement may request that the parties meet to facilitate review and comment, to resolve questions or to resolve adverse comments.

4.
Based on this review, the NPS, Foundation, and the SHPO will consult to determine whether this PA shall continue in force, be amended, or be terminated.

B.
The SHPO may monitor activities carried out pursuant to this PA, and the Council may review such activities if so requested. The NPS and Foundation will cooperate with the SHPO in carrying out their monitoring and review responsibilities.

VI.
Post Review Discoveries

A. 
In the event that a previously unidentified archeological resource is discovered during ground disturbing activities, the Foundation will immediately notify the NPS, which shall immediately notify the SHPO. All construction work involving subsurface disturbance will be halted in the area of the resource and in the surrounding area where further subsurface remains can reasonably be expected to occur. Work in areas not associated with the discovery may continue without interruption, unless the NPS or SHPO deems that the method or nature of the work poses an unforeseen risk to historic resources.  The NPS and the SHPO, or an archeologist approved by them, immediately will inspect the work site and determine the area and the nature of the affected archeological property. Within two working days of the original notification of discovery, the NPS in consultation with the SHPO will determine the National Register eligibility of the resource.

If the resource is determined to meet National Register Criteria (36 CFR Part 60.6), the NPS and Foundation will ensure compliance with Section 800.13 of the ACHP’s regulations. Work in the affected area shall not proceed until either (a) the development or implementation of appropriate data recovery or other recommended mitigation procedures, or (b) the determination is made that the located remains are not eligible for inclusion on the National Register.

VII.
Dispute Resolution
A.
Should any party to this PA object to any action carried out or proposed by the Foundation or NPS with respect to implementation of this agreement, the NPS will consult with the objecting party to resolve the objection.

B.
If after initiating such consultation, the NPS determines that the objection cannot be resolved through consultation, the NPS shall forward all documentation relevant to the objection to the Council, including the proposed response to the objection.

C.
Within forty-five (45) days after receipt of all pertinent documentation, the Council shall exercise one of the following options:

1. 
Advise the NPS that the ACHP concurs with the proposed response to the objection, whereupon the NPS will respond to the objection accordingly;

2. 
Provide the NPS with recommendations, which the Federal agency shall take into account in reaching a final decision regarding its response to the objections; or

3.
Notify the NPS that the objection will be referred for ACHP comment pursuant to Section 110(1) of the National Historic Preservation Act and 36 CFR 800.7(c), and proceed to refer the objection for comment. Any ACHP comment rendered pursuant to this stipulation shall be understood to apply only to the subject of the objection; all other responsibilities of the parties stipulated in agreement shall remain unchanged.

D.
Should the ACHP not exercise one of the above options within forty-five (45) days after receipt of all pertinent documentation, the NPS may assume the Council’s concurrence in its proposed response to the objection.

E.
At any time during implementation of the measures stipulated in this agreement, should an objection pertaining to this agreement be raised by a member of the public, the party to this agreement receiving the objection shall notify the other parties to this agreement and the NPS will take the objection into account, consulting with the objector and, should the objector so request, with any of the parties to this agreement to resolve the objection.

VIII.
Amending the Agreement

Any party to this PA may propose to the NPS that the PA be amended, whereupon the NPS will consult with the other parties to this PA to consider such an amendment. All signatories (NPS and the SHPO) to the PA must agree to the proposed amendment in accordance with 800.5(e) (5).

IX.
Terminating the Agreement
A.
If the NPS determines that it cannot implement the terms of this PA, or if the SHPO determines that the agreement is not being properly implemented, the NPS or the SHPO may propose to the other party that it be terminated.

B.  
If the Foundation determines that it cannot implement the terms of this PA and thus proposes termination of the agreement, the NPS will consider prior approvals given under the terms of the PA that have not been implemented to be revoked—requiring reconsideration at such a time and in such a form that the parties can again come to agreement upon a process for review.  The NPS will approve no work outside the authority of this agreement; if this agreement is terminated, the NPS will approve none of the Foundation’s proposed work.  

C.
Termination shall include the submission of any outstanding technical reports on any work done up to and including the date of termination.

D.
A party proposing to terminate this agreement shall so notify all parties to the agreement, explaining the reasons for termination and affording them at least thirty (30) days to consult and seek alternatives to termination. The parties shall then consult.

E.
Should such consultation fail and the agreement be terminated, the NPS will comply with the 1995 PA and 36 CFR 800.3 through 800.6 with regard to individual actions covered by this PA.

X.
Duration of the Agreement
This PA will continue in full force and effect for five years after the date of the last signature. At any time in the sixth-month period prior to such date, the NPS may request the signatory parties to consider an extension or modification of this agreement. No extension or modification will be effective unless all parties to the PA have agreed with it in writing.

Execution and implementation of this PA evidences that the NPS has satisfied its Section 106 responsibilities for all actions of the undertaking.


Signatures
NATIONAL PARK SERVICE

By: ___________________________________   Date: ___________________

Russ Smith

Superintendent, Fredericksburg and Spotsylvania National Military Park

GEORGE WASHINGTON’S FERRY FARM FOUNDATION
By:  ____________________________________   Date:___________________

William E. Garner, President

VIRGINIA STATE HISTORIC PRESERVATION OFFICER

By: ___________________________________    Date: ____________________

Kathleen S. Kilpatrick

Director, Department of Historic Resources

Appendix A: 
1995 Servicewide Progammatic Agreement 
Programmatic Agreement Among the National Park Service (U.S. Dept. of the Interior), the Advisory Council on Historic Preservation, and the National Conference of State Historic Preservation Officers

WHEREAS, the National Park Service (NPS) plans for, operates, manages, and administers the National Park System, and is responsible for preserving, maintaining, and interpreting the cultural resources of the System unimpaired for the enjoyment of future generations; and 

WHEREAS, the operation, management, and administration of the System entail undertakings that may affect historic properties (as defined in 36 CFR 800), which are therefore subject to review under Sections 106, 110(f) and 111(a) of the National Historic Preservation Act as amended (NHPA; 16 U.S.C. 470 et seq.) and the regulations of the Advisory Council on Historic Preservation (Council) (36 CFR Part 800); and 

WHEREAS, the NPS has established management policies, guidelines, standards, and technical information designed for the treatment of cultural resources consistent with the spirit and intent of the NHPA; and 

WHEREAS, the NPS has a qualified staff of cultural resources specialists in parks, System Support Offices, and archeological and preservation centers to carry out programs for cultural resources; and 

WHEREAS, the NPS has consulted with the National Conference of State Historic Preservation Officers (Conference) and the Council regarding ways to ensure that NPS operation, management, and administration of the System provide for management of the System's cultural resources in accordance with the intent of NPS policies and with Sections 106, 110, and 111 of the NHPA; and 

WHEREAS, the National Park Service, the Conference, and the Council executed a Nationwide Programmatic Agreement in 1990 that is superseded with the execution of this Programmatic Agreement; and 

WHEREAS, the NPS has restructured in order to place more resources and delegations of authorities with park managers. 

NOW, THEREFORE, the NPS, Conference, and Council mutually agree that the NPS will carry out its Section 106 responsibilities with respect to management of the System in accordance with the following stipulations: 

STIPULATIONS
I. POLICY 

The NPS will continue to preserve and foster appreciation of the cultural resources in its custody through appropriate programs of protection, research, treatment, and interpretation. These efforts are and will remain in keeping with the NHPA, the National Environmental Policy Act (NEPA), the American Indian Religious Freedom Act, The Archaeological Resources Protection Act, the Archeological and Historic Preservation Act of 1974, the Native American Graves Protection and Repatriation Act, the Secretary of the Interior's Standards and Guidelines for Archeology and Historic Preservation, NPS Management Policies, and the Guidelines for Federal Agency Responsibilities Under Section 110 of the National Historic Preservation Act. It remains the NPS goal to implement these programs in consultation with other Federal agencies, State Historic Preservation Officers (SHPOs), Indian Tribes, local governments and the public. 

Other guidelines, standards, and regulations relevant to this Agreement and its purposes include: 

· NPS-28, Cultural Resource Management Guideline 

· NPS-2, Planning Process Guideline 

· NPS-6, Interpretation and Visitor Services Guideline 

· NPS-12, NEPA Compliance Guideline 

· NPS-38, Historic Property Leasing Guideline 

· 36 CFR Part 18, Leases and Exchanges of Historic Property

II. IDENTIFYING CULTURAL RESOURCES 

The NPS will coordinate with SHPOs activities for research related to resource management needs and identification, evaluation, and registration of park historic properties. NPS fulfills these responsibilities under Section 110 of the NHPA and 36 CFR Part 800.4, with regard to properties potentially significant at national, State, or local levels and mindful of State preservation planning and inventory programs. 

III. DELEGATION OF AUTHORITY 
A. Park superintendents are the responsible agency officials as defined in 36 CFR Part 800.1(c) (1) (i) for purposes of Section 106 compliance. They will assume this responsibility in accordance with Stipulation VIII below. 

B. Superintendents will be held accountable for their performance in Section 106 compliance through NPS procedures for performance and program evaluation. 

C. To meet this responsibility, each park will have the following: 

1. a commitment to training park staff, including an invitation to the appropriate SHPO and the Council to participate in that training, so that park staff are generally familiar with Section 106 processes; and 

2. at least one staff person qualified to act as the park's 106 coordinator, whose 106 responsibilities are specified in his or her position description and performance standards; and 

3. a formally designed set of CRM advisers whose qualifications are consistent with OPM standards, the intent of 36 CFR Part 61, Appendix A, and the intent of Section 112 (a) (1) (B) of the National Historic Preservation Act. Inpark staff, System Support Offices, other parks, NPS cultural preservation and archeological centers, Denver Service Center, other government agencies, and specialists and scholars outside NPS are all possible sources for needed expertise. Specialists who are not federal employees must meet the standards in 36 CFR Part 61, Appendix A. 

D. SHPOs and the Advisory Council may at any time raise with the appropriate Field Director any programmatic or project matters where they wish the Field Director to review a park superintendent's decision. 
IV. PROJECT REVIEW—NATIONWIDE PROGRAMMATIC EXCLUSIONS 

A. Undertakings listed in IV.B will be reviewed for Section 106 purposes within the NPS, without further review by the Council or SHPOs, provided:
1. that these undertakings are based upon information adequate to identify and evaluate affected cultural resources [except for IV.B.(5)]; 

2. that the NPS finds that their effects on cultural resources in or eligible for the National Register will not be adverse based on criteria in 36 CFR Part 800.9; and 

3. that decisions regarding these undertakings are made and carried out in conformity with applicable policies, guidelines, and standards as identified in Stipulation I, and are documented by NPS using the form for "Assessment of Actions Having and Effect on Cultural Resources" or another appropriate format. (See Stipulation VII below.) 

B. The following undertakings may be reviewed under the terms of IV.A: 
1. preservation maintenance (housekeeping, routine and cyclic maintenance, and stabilization) as defined in NPS-28; 

2. routine grounds maintenance, such as grass cutting and tree trimming; 

3. installation of environmental monitoring units, such as those for water and air quality; 

4. archeological monitoring and testing and investigations of historic structures and cultural landscapes involving ground disturbing activities or intrusion into historic fabric for research or inventory purposes (see also Stipulations II and IX. C); 

5. acquisition of lands for park purposes, including additions to existing parks; 

6. rehabilitation and widening of existing trails, walks, paths, and sidewalks within previously disturbed areas; 

7. repaving of existing roads or existing parking areas within previously disturbed areas; 

8. placement, maintenance, or replacement of utility lines, transmission lines, and fences within previously disturbed areas; 

9. rehabilitation work limited to actions for retaining and preserving, protecting and maintaining, and repairing and replacing in kind materials and features, consistent with the Secretary of the Interior's Standards for Rehabilitation and the accompanying guidelines; 

10. health and safety activities such as radon mitigation, and removal of asbestos, lead paint, and buried oil tanks; 

11. installation of fire detection and suppression systems, and security alarm systems, and upgrading of HVAC systems; 

12. erection of signs, wayside exhibits, and memorial plaques; 

13. leasing of historic properties consistent with NPS-38, if proposed treatments are limited to those consistent with IV.B(1) and (9) and other activities excluded under IV.A and B.
C. Park superintendents and SHPOs may develop additions to Stipulation IV.B that identify other types of undertakings that they mutually agree will be excluded from further review. Proposals for such additions will be provided for review to the Executive Director of the Council, the NPS Director, and the Executive Director of the Conference. Upon their acceptance, the Council, the Conference, and NPS will maintain records on those additions as amendments to this Agreement, and provide for dissemination to other appropriate SHPOs and NPS offices. 
Additional exclusions approved, by the aforementioned parties, for Fredericksburg-Spotsylvania National Military Park in 1994, and applicable as well to George Washington’s Boyhood Home National Historic Landmark:

1. installation of barriers across unauthorized trails that directly damage or encourage damage to archeological sites, earthworks, or other cultural resources

2. scattering of dated metal disks of different alloys to deter illegal relic hunting

3. removal of twentieth-century refuse dumps.  It is understood that the dumps removed under this exclusion will not include those on the immediate grounds of dwelling sites older than 50 years.  It is further understood that work crews will utilize only existing roads and/or trails.

4. planting of vegetative buffers to screen park resources from visual intrusions.  It is understood that no “tree spaders” or other heavy equipment will be utilized for this undertaking without an appropriate archeological survey.

D. In the event that a SHPO questions whether a project should be considered a programmatic exclusion under Stipulation IV. A and B, the superintendent and SHPO will make every effort to resolve the issue informally. If those efforts fail, the question will be referred to the Field Director. If the matter is still not resolved, it will be referred to the Advisory Council in accordance with Stipulation XI.A.

V. PROJECT AND PROGRAM REVIEW—OTHER UNDERTAKINGS 

A. All undertakings (as defined in 36 CFR Part 800), with the exception of those that meet provisions in Stipulation IV, will be reviewed in accord with 36 CFR Part 800. 

B. Superintendents are encouraged to evaluate their park's program and discuss with SHPOs ways to develop programmatic agreements for park undertakings that would otherwise require numerous individual requests for comments. 

C. Memoranda of Agreement and Programmatic Agreements specific to a project, plan, or park may be negotiated between park superintendents and SHPOs, pursuant to 36 CFR Part 800.5(e) or 800.13, and may be independent of or supplement this Agreement.

VI. RELATIONSHIP OF PROJECT REVIEW TO PLANS 

A. To the extent that the requirements of Section 106 and NEPA overlap for a given plan or project, superintendents are encouraged to coordinate these two processes, including the preparation of documentation and public involvement processes, in accordance with the guidance in 36 CFR Part 800 or otherwise provided by the Advisory Council. 

B. In conformity with 36 CFR Part 800.3(c), park superintendents will ensure that the Section 106 process is initiated early in the planning stages of any given undertaking, when the widest feasible range of alternatives is open for consideration. 

C. General Management Plans (GMPs) establish a conceptual framework for subsequent undertakings, and can thus play an important role in this process. GMPs may constitute the basis for consultation under 36 CFR Part 800.4-6 on individual undertakings, if sufficient information exists for resource identification, determination of National Register eligibility, and assessment of the effect of a proposed undertaking on the property in question. In the absence of such information, Section 106 consultation will normally be initiated or completed at subsequent stages in the planning process [such as Development Concept Plans (DCPs) or other subsequent implementing plans, as defined in NPS-2]. 

D. The park superintendent will notify the appropriate SHPO and the Council when a GMP or DCP is scheduled for preparation, amendment, revision, or updating. The superintendent will request comments regarding preservation concerns relevant to the plan, such as management objectives, identification and evaluation of historic properties, and the potential effects of individual undertakings and alternatives on historic properties. 

E. During the planning process, the park superintendent, in consultation with the SHPO, will make a determination about which undertakings are programmatic exclusions under IV.A and B, and for all other undertakings, whether there is sufficient information about resources and potential effects on those resources to seek review and comment under 36 CFR Part 800.4-6 during the plan review process. In cases where consultation is completed on specific undertakings, documentation of this consultation will be included in the GMP or DCP. 

F. The approved plan will list all undertakings in the plan that are subject to further consultation, and the stage of planning at which consultation is most likely to be completed. 

G. NPS GMPs will include a statement about the status of the park's cultural resources inventory and will indicate needs for additional cultural resource information, plans, or studies required before undertakings can be carried out.

VII. NPS PROCESS FOR DOCUMENTING ACTIONS HAVING AN EFFECT ON CULTURAL RESOURCES 

All system-related undertakings that may have an effect on cultural resources will be appropriately documented and carried out in accordance with applicable policies, guidelines, and standards, as identified in Stipulation I. Formats for documentation include those outlined in published Advisory Council guidance (see "Preparing Agreement Documents," for example), the NPS "Assessment of Actions Having an Effect on Cultural Resources" forms, programmatic agreements and, where appropriate, NEPA documentation that addresses cultural resources issues with information consistent with requirements of 36 CFR Part 800. 

Cultural resources specialists will review all such actions prior to their implementation, and parks will maintain documentation of this review. Documentation of NPS reviews not already provided to SHPOs and the Council will be available for review by the Council and the appropriate SHPO upon request. Individual SHPOs who wish to review this documentation are responsible for specifying scheduling, frequency, and types of undertakings of concern to them. 

VIII. PUTTING THIS AGREEMENT INTO EFFECT 

The delegation of Section 106 responsibility to park superintendents will take place as of October 1, 1995. As a condition of this delegation, each park will identify: 

A. the specialists, on or off park staff, who will provide the park with advice and technical services for cultural resource issues related to Section 106 compliance. These specialists must be qualified in their areas of expertise and have a specified term of commitment to advise the park; and 

B. a contact person to coordinate the park's Section 106 compliance processes.

Parks supplement on-staff expertise through advice and technical services from CRM specialists in SSOs, the Denver Service Center, preservation centers, and other specified CRM specialists inside and outside the NPS, for advice and technical services involved in responsible agency official for 106 purposes, who ensures the implementation of this agreement and 36 CFR Part 800 procedures, and who signs correspondence to SHPOs and the Advisory Council and documentation of programmatic exclusions. 

IX. COOPERATION AND COMMUNICATIONS 

A. Within six months of the date of the signature of this PA by all parties, and every two years thereafter, each park superintendent will invite the appropriate SHPO(s) to meet to discuss the compliance process and any actions necessary to improve communications between the park and SHPO. 

B. SHPOs, the Conference, and the Council will be informed and consulted about revisions to NPS standards and guidelines listed in Stipulation I. 

C. SHPOs, parks and NPS System Support Offices will share information about inventories of historic properties, preservation planning processes, and historic contexts developed by each, as well as other reports and research results related to cultural resources. 

D. SHPOs will treat the appropriate park superintendent as an interested party for purposes of State environmental and preservation laws as they may relate to park undertakings and cultural resources. 

E. The Council and SHPOs will treat the appropriate park superintendent as an interested party under 36 CFR Part 800 for purposes of undertakings by other Federal agencies and Indian tribes that may affect NPS areas, including undertakings in areas in and around parks. 

F. As required in NPS-2, NPS-12, the Section 110 Guidelines, and 36 CFR Part 800, NPS will provide opportunities for Indian tribes and other interested persons to participate in the processes outlined in this Agreement.


X. RELATIONSHIP TO OTHER EXISTING AGREEMENTS 

A. This Programmatic Agreement will become effective on October 1, 1995 and shall supersede the following existing Programmatic Agreements: 

1. the Memorandum of Understanding executed in June 1976, regarding NPS planning documents; 

2. the Programmatic Memorandum of Agreement executed on December 19, 1979, and its amendments dated September 1981 and December 1985 regarding planning documents, energy management, and preservation maintenance; 

3. the Programmatic Memorandum of Agreement executed on December 19, 1982, regarding leasing of historic properties; and 

4. the nationwide Programmatic Agreement of 1990.

B. Signature and implementation of this Agreement does not invalidate park-, Region-, or project-specific Memoranda of Agreement or programmatic agreements negotiated for Section 106 purposes prior to the effective date of this Agreement.


XI. DISPUTE RESOLUTION 

A. Should a SHPO or the Council object to a park superintendent's decisions or actions pursuant to any portion of this Agreement, the superintendent will consult the objecting party to resolve the objection. If the park superintendent or the objecting party determines that the objection cannot be resolved, the superintendent will forward all documentation relevant to the dispute to the Field Director for further consultation. If the objection still cannot be resolved, the Field Director will forward to the Council relevant documentation not previously furnished to the Council. Within 30 days after receipt of all pertinent documentation, the Council will either: 

1. provide the Field Director with recommendations, which the Field Director will take into account in reaching a final decision regarding the dispute; or 

2. notify the Field Director that it will comment pursuant to 36 CFR Part 800.6(b), and proceed to comment. Any Council comment provided in response to such a request will be taken into account by the Field Director with reference to the subject of the dispute.


Any recommendation or comment provided by the Council will be understood to pertain only to the subject of the dispute. The NPS responsibility to carry out all actions under this Agreement that are not the subjects of the dispute will remain unchanged. 

B. When requested by any person, the Council will consider NPS findings under this Agreement pursuant to the provisions of 36 CFR Part 800.6(e) on public requests to the Council.


XII. MONITORING, TERMINATION, AND EXPIRATION 

A. The National Park Service will convene a meeting of the parties to this Agreement on or about November 15, 1996, to review implementation of the terms of this Agreement and determine whether revisions or amendments are needed. If revisions or amendments are needed, the parties will consult in accordance with 36 CFR Part 800.13. 

B. Any party to this Agreement may terminate it by providing ninety (90) days notice to the other parties, provided that the parties will consult during the period prior to termination to seek agreement on amendments or other actions that would avoid termination. In the event of termination, the NPS will comply with 36 CFR Part 800 with regard to individual undertakings otherwise covered by this Agreement.

Appendix B Glossary

NPS Organic Act 1916 Public Law 64-235, 39 Stat. 535 1916

Established the National Park Service; directed it to manage the parks “to conserve the scenery and the natural and historic objects and the wildlife therein and to provide to the enjoyment of the same in such a manner and by such means as will leave them unimpaired for the enjoyment of future generations.”

Secretary of the Interior’s Standards and Guidelines for Federal Agency Historic Preservation Programs, 1998 Guidelines for federal agency preservation programs. Discussion the National Historic Preservation Act (16 USC 470) 1966 as amended in 1980 and 1992.

Secretary of the Interior’s Standards and Guidelines for Archeology and Historic Preservation, 1997. Technical advice about archeological and historic preservation activities and methods.

Secretary of the Interior’s Standards for the Treatment of Historic Properties, 1995. Professional standards and advice on the preservation and protection of buildings, sites, structures, objects and districts and addresses four treatments: preservation, rehabilitation, restoration, and reconstruction.

National Environmental Policy Act of 1969 Public Law 91-190l 31 Stat. 852, 1969 (NEPA). Declared federal policy to “preserve important historic, cultural, and natural aspects of our national heritage”; required federal agencies to “utilize a systematic, interdisciplinary approach which will insure the integrated use of the natural and social sciences in planning and in decision-making which may have an impact on man’s environment.”

National Historic Preservation Act of 1996, Public Law 89-665, 80 Stat. 915; as amended in 1976 and 1992 (NHPA). Declared a national policy of historic preservation, including the encouragement of preservation on state and private levels; authorized the Secretary of the Interior to expand and maintain a National Register of Historic Places including properties of state and local as well as national significance; established the Advisory Council on Historic Preservation; and required federal agencies to consider the effects of their undertakings on National Register properties and provide the Advisory Council an opportunity to comment.

Appendix C

List of Actions Subject to the Provisions of this Programmatic Agreement:

[examples] 

· Archeological investigations
· Installation of trails, paths, fences, parking areas, and all other visitor amenities

· Improvements or alteration to the landscape

· Reconstruction of historic buildings

· The placement of media and exhibits within the landscape

· Tree removal Establishment of agricultural demonstration area

· New construction

· Etc.
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