September 30, 2009

Big Cypress National Preserve
Addition GMP
National Park Service
Denver Service Center - Planning
P.O. Box 25287
Denver, CO 80225

RE: Comments for Big Cypress National Preserve (BICY) Draft Addition Lands General Management Plan/ Environmental Impact Statement (DGMP/EIS).

Dear Sir:

The Florida Biodiversity Project (FBP) submits the following scoping comments on the above referenced DGMP/EIS. The FBP is a non-profit conservation organization dedicated to protecting and restoring Florida's native ecosystems and associated species. The FBP has been involved in the Preserve's planning and resource issues since 1994 and has submitted numerous comment letters and these are incorporated by reference. The NPS and the FBP have entered into a settlement agreement of which part concerns the Addition. We request that these comments be entered into the Administrative Record.

I. INTRODUCTION

The FBP does not object in principle to "recreational" access areas and we are supportive of enhancing the public's enjoyment of the Preserve's unique natural resources through the incorporation of the Florida Trail and interpretive facilities at these locations. However, we are strongly opposed to using the recreational access points as large staging areas for a high-impact recreational activity such as ORV use into some of the most sensitive and biologically diverse habitat in the United States. The FBP supports science-based resource management and believes the overriding emphasis of the Addition Lands GMP should be protection and restoration of natural resources.

The DGMP/EIS states, "The National Park Service envisions the Big Cypress National Preserve as a nationally significant ecological resource — a "primitive" area where ecological process are restored and maintained and cultural sites are protected from unlawful disturbance." In practical application, the Plan is all windup, and no pitch. The Preferred Alternative actually reduces "primitive" backcountry by 34%, has no general specific restoration management actions, and proposes "maximum" ORV use. 

There is an important fundamental difference—from both an ecological and legal perspective – between the original Preserve and the Addition with regard to ORV use. In the original Preserve, the historical "baseline" status, prior to the NPS adoption of the ORV Management Plan was rampant, unchecked use or ORV's with resulting significant adverse impacts to natural resources including the Florida panther.

In contrast, the current baseline (No Action Alternative) is no authorized recreational ORV use. Therefore, a totally different set of presumptions and analysis is warranted. Under these circumstances, any authorized ORV use will invariably lead to a significant worsening of ecological conditions in the Addition (as documented in the DGMP/EIS), and place even more of a burden on the precarious status of the Florida panther and other endangered and threatened species found in the Addition.

The DGMP/EIS is grossly inadequate as a "general" management plan because it:

• Fails to comply with environmental laws, regulations and policies.
• Fails to adequately analyze the direct, indirect and cumulative impacts.
• Will cause unacceptable impacts on sensitive natural resources.
• Is dominated by maximum high-impact ORV recreation instead of the Preserve's overarching mandate – "ensuring the natural and ecological integrity in perpetuity."
• Is overly conceptual and lacks specifics.
• Eliminates or weakens many of the environmental protection measures contained. in the 2000 ORV Management Plan.
• Fails to describe a general restoration program despite an imperative need for one.
• Excessively reduces and fragments eligible wilderness. 

Therefore, the FBP urges the NPS to select Alternative F as the Preferred Alternative for the Final GMP/EIS for the following reasons:

• It best complies with environmental laws and policies.
• It has the most environmental benefits.
• Provides for appropriate recreation to ensure the natural and ecological integrity.
• Has the lowest life cycle costs.


II. ECOLOGICAL SENSITIVITY OF THE BIG CYPRESS ADDITION

Congress established the Big Cypress National Preserve Addition by statute in 1988 recognizing the need for preservation of this sensitive ecosystem. The enabling legislation acquired approximately 146,000 acres of land located north of the original Preserve which are composed primarily of wetlands. 16 USC 698m-1. The Senate Report on the authorizing legislation for the Addition stated the Big Cypress ecosystem "supports some of the most biologically diverse areas in the United States", and contains "large numbers of plant and animal species found nowhere else in North America, including . . . rare or endangered species . . ." S. Rep. No. 100-45. The Addition is "one of the few remaining large parcels of pristine land left in Florida" and "its environmental importance and beauty is unquestioned." Hearings on HR 4090 (1986). The Addition Lands are an area of "unique wild beauty," and the area is "habitat for a wide variety of plants and animals, including the Florida panther, the bald eagle, native orchids and many other species . . ." Id. at 122. 

Thus, the Addition Lands are essential for the same reasons for which Congress established the original Preserve, which is to "enhance the protection of Everglades National Park which is dependent on the natural flow of water through the Preserve for its ecological health" and 'protect a number of endangered species whci are present in the area, most importantly the Florida panther which is in serious danger of extinction . . ." Id. at 129. Even from the Addition Lands legislative inception, Congress contemplated that "the acquisition of this area will significantly enhance the water quality of Everglades National Park" and "provide for lands critical to the survival of the endangered Florida panther." S.Rep. No. 100-45 (1987). 

The DGMP/EIS confirms the sensitivity of the area on p.16-17. In discussing the Preserve Vision it states, "The National Park Service envisions Big Cypress National Preserve as a nationally significant ecological resource — a primitive area where ecological processes are restored and maintained . . ." In discussing wetlands, it states, "Wetlands are one of the most endangered ecosystems in the world. Development, recreational use, and non-point source pollutants threaten the Big Cypress Swamp from all sides." In discussing biological diversity it states, "Big Cypress National Preserve provides habitat and protection for a great diversity of plant and animal species." "Rare subtropical and temperate plants and animals have retreated to this remaining stronghold. Rare orchids, Florida panthers, red cockaded woodpeckers, and unusual ferns are found here and few other places in the world." "The vast biological diversity existing in the Big Cypress National Preserve makes it one of the most unusual natural areas in the world." 

The Addition has an exceptional number of listed species. The 2001 outdated list of endangered, threatened and species of special concern in lists 110 species. DGMP/EIS at 412-416. According to FDEP 73% of all federal and state listed and imperiled species either use or live in the freshwater, saltwater or wetland communities of the Big Cypress basin.

Additionally, the waters within the Preserve are classified as "special waters", a classification of Outstanding Florida Waters. The Preserve has also been designated as an Area of Critical state Concern.

The Addition is also under threat from many external factors. Human alterations resulting in habitat loss and an altered hydrologic regime have stressed the ecological integrity of the Big Cypress Swamp. The NPS explicitly admits in its strategic plan that "Known wildlife populations are now a fraction of their size of predrainage south Florida."

In conclusion, there is a preponderance of evidence as to the ecological sensitivity of the Addition and that ORV use has caused significant adverse impacts to natural resources in the original Preserve. With the continuing widespread destruction of native habitat on private lands, management and use of public lands will determine whether many endangered or threatened species survive. Thus, it makes no sense to propose and maximize a high impact recreational activity such as ORV use in a highly sensitive wetland environment such as the Addition. 

III. MAJOR ISSUES

A. ORV Use Will Cause Unacceptable Impacts to Preserve Resources

1. Legal Framework For The Addition

Congress directed the NPS to manage the Preserve, including the Addition lands as a unit of the National Park System and consistent with the NPS Organic Act. The fundamental purpose is "to conserve the scenery and the natural and historic objects and the wild life" in the [Preserve] and to "provide for the enjoyment on such manner and by such means as will leave [it] unimpaired for the enjoyment of future generations." 16 USC 1. 

The Redwood Act reaffirmed the mandates of the Organic Act. According to Senate Report 95-528 on the Redwood Act states that if a conflict between visitors' use of a park unit and the protection of resources occur, this act confirms the intent of Congress to favor resource protection. DGMP/EIS at 15.

NPS Management Policies 2006 state, "Adherence by NPS employees to policy is mandatory unless specifically waived or modified by the Secretary, the Assistant Secretary for Fish and Wildlife and Parks or the Director."

Like the Redwood Act, NPS Management Policies 2006 reaffirms that conservation is to be predominant. In its underlying principles it states "Ensure conservation is predominant when there is a conflict between protection of resources and there use." 

The NPS defined impairment to mean actions which "would harm the integrity of park resources or values, including the opportunities that otherwise would be present for the enjoyment of those resources or values. NPS Management Policies (2006) 1.4.5 

The NPS sets an even higher standard to avoid and minimize adverse impacts. NPS Management Policies (2006) 1.4.3 state:

The fundamental purpose of the national park system, established by the Organic Act and reaffirmed by the General Authorities Act, as amended, begins with a mandate to conserve park resources and values. This mandate is independent of the separate prohibition on impairment and applies all the time with respect to all park resources and values, even when there is no risk that any park resources or values may be impaired. NPS managers must always seek ways to avoid, or to minimize to the greatest extent practicable, adverse impacts on park resources and values.

Besides impairment, NPS prohibits unacceptable impacts. NPS Management Policies (2006) 1.4.7.1 state . . . unacceptable impacts are impacts that, individually or cumulatively, would:

• be inconsistent with a park's purposes or values, or
• impede the attainment of a park's desired future conditions for natural and cultural resources identified through the park's planning process, or
• create an unsafe or unhealthful environment for visitors or employees, or
diminish opportunities for current or future
generations to enjoy, learn about, or be inspired by park resources or values, or
• unreasonably interfere with park programs or activities, or
• an appropriate use, or
• the atmosphere of peace and tranquility, or the natural soundscape maintained in wilderness and natural, historic, or commemorative locations within the park.
• NPS concessionaire or contractor operations or services.

Regarding ORV use, Management Policies 2006 8.2.3.1 state it is only allowed when there will be no adverse impacts to the areas natural, cultural, scenic, and aesthetic values. 

In 1988 Congress passed the Big Cypress Addition Establishment Act which states the purposes and values in order of priority of ensuring; "the preservation, conservation, and protection of the natural scenic, hydrologic, floral, and faunal, and recreational values of the Big Cypress Watershed. . ." 16 USC 698f(a).

Congress also directed the NPS to administer the Addition Lands "as a unit of the National Park System in a manner which will assure their natural and ecological integrity in perpetuity." 16 USC 698i(a). The principle thrust of national preserves "should be the preservation of the natural values which they contain." S. rep. 1128, 93rd Cong., 2d sess. 5572 (1974). The NPS explicitly states; "Thus, the natural and ecological integrity of the preserve is the fundamental natural value that Congress directed the National Park Service to protect." (NPS 1999b). 

2. DEIS Management Standards and ORV Impacts

The Preferred Alternative sets up a prescription for significant resource degradation and assures a scenario for unacceptable impacts because the DGMP has a more permissive management approach to ORV use that include these management actions:

• Maximum ORV use is permitted
• No maximum trail width construction standards
• Secondary trails definition is greatly expanded from the 2000 ORV Plan to include hunting and recreation areas. There is no mileage limit.
• User Capacity Indicators & Standards – allow 36 ft trail width over 50 linear feet with 6 allowable occurrences per winter/spring season.

The DGMP/EIS shows a blatant disregard for sensitive resources. For example, the Preferred Alternative allows ORV trails in California Strand, Cowbell Strand and Mullet Slough. There are large old growth cypress in both these strands and ORV trails should not go anywhere near them. Likewise, Mullet Slough has sensitive marl prairie soils that are easily degraded. The DGMP/EIS inappropriately places recreational access ahead of resource protection which is in direct violation of the Organic Act and NPS Management Policies.

Compared to the environmental baseline of Alternative A and Alternative F, the Preferred Alternative would result in significant adverse impacts to soils, vegetation, hydrology, wildlife, and non-motorized users.. The DGMP/EIS describes the suitability for ORVs' for various natural resources in the Affected Environment Section: 

Cypress Strands and Domes, Mixed hardwood Swamps and Sloughs – unstable substrate, water is to deep, or too many trees to support ORV use.

Prairies – Prairies appear to be the vegetation community most impacted by ORV use. Impacts of ORV traffic in prairies include vegetation loss and exposed soils.
Marshes – Marl marshes with extended hydroperiods may be quickly impacted by ORV use.

Mangrove Forests – Mangrove forests are not suitable for ORV use.

Pinelands – Pinelands recovered more quickly than other areas, so these areas may be considered more favorably for designated trails.

Hardwood Hammocks - ORV use should be directed away from hammock communities.

Surface Water Flows – Tire ruts and ridges could influence the volume, timing, and distribution of surface water flows. Trails that were extensively rutted and oriented parallel to flow could drain surface water from an adjacent wetland.

Water Quality - ORV use generates localized turbidity and may inhibit nutrient uptake in plants and can affect other biological components of the environment.

Florida panther – Panthers decreased use of Bear Island when ORV assisted was present. The NPS determination is "Likely to adversely affect"

Red Cockaded Woodpecker – Abandonment of cluster due to disturbance of ORV's has not been observed, but the NPS determination is "Likely to adversely affect"

In regards to the Florida panther, the DGMP/EIS fails to reconcile the apparent double standard of agencies prohibiting ORV access at I-75 & Turner River Road and at the MM 70 recreation access point to protect the panther from disturbance and the DGMP/EIS that is promoting maximum ORV access from two access points in some of the best panther habitat in public ownership.

3. Additional ORV Impacts

a) Overview

There is substantial, credible, and compelling evidence that ORV's cause significant adverse impacts to natural resources such soils, vegetation, hydrology, and wildlife (The Wilderness Society 1999), (The Wilderness Society 2000) ; (Friends of the Earth 1998) ; (Shore 2001); (Schubert 1999); (Bluewater Network 1999). These documents contain almost 1000 references of adverse ORV impacts to natural resources. This is an overwhelming preponderance of evidence that the NPS cannot ignore.

The Wildlands Center For Preventing Roads (WCPR 2008), a conservation organization specializing in road and ORV issues, documents the six types of public lands which should be off-limits to ORV use. These include: 

• Roadless areas, wilderness study areas, and other lands with wilderness potential.
• Rivers, streams, lakes, WETLANDS and beaches.
• Critical habitat for endangered, threatened, sensitive and big game species.
• Areas covered by erodible soils.
• Trails, areas, and watersheds traditionally used by hikers, skiers, horseback riders, mountain bikers, hunters, or other quiet recreationists and sportsman.
• Areas containing archaeological and sacred sites and cultural artifacts.

The NPS explicitly admits "ORV use causes the most extensive effects of any other human activity in the preserve." (NPS 1999b).

In discussing ORV use in the Preserve two wetland ecologists stated that the scale and intensity of ORV use has been so serious that it caused an alteration of critical environmental conditions and essential biotic functions. Many of these alterations may take years, decades, and even centuries to recover. The consequences of these impacts have not been fully appreciated (Hofstetter and Alexander 2000). 

b) Soil Impacts

Soils play an extremely important function in ecosystems. ORV's attack the relatively thin layer of disintegrated rock and organic matter to which all terrestrial life clings — soil — which is why they can have such an adverse effect on natural resources (Sheridan 1979). In essence soils are the foundation of the food chain and affect other resource parameters such as vegetation, hydrology, and wildlife. These soils evolve in response to the entire ecosystem. Their physical, chemical, and biological properties depend on the associated plants and animals. Impacts that kill the living organisms or change the natural stability can destroy the soil. 

In the Preserve, the persistence of disturbed soils indicates that ORV impacts are occurring at a faster rate than soils can recover, and that impacts are accumulating over time. There are no known processes that restore soils once disturbed (NPS 2000) (emphasis added).

Soil sensitivity to ORV's is variable, but the data indicate that the natural stability of soils is damaged by ORV use (Webb and Wilshire 1983). ORV impact include soil displacement, rutting, oxidation, degradation, altered macroporosity, aeration, temperature, biotic productivity, moisture, and erosion (NPS 1998).

The NPS determined that "Comparisons of current and past aerial photography indicated both damage and permanent changes in the land surface" (Schneider et al. 1996). Soil disturbance is thought to be more significant than vegetation impacts because it demonstrates "cumulative and long-term effects on other natural resource components" (NPS 1998). 

ORV's impact soil integrity. Soils have complex physical, chemical, and biological properties. Microorganisms in the soil are essential for soil productivity. As Duever (1981) determined, soils in some lanes were still a loose slurry one year later. One soil disturbance occurs, the recovery rate of visual and vegetation impacts is slowed and it takes a very long time for ORV tracks to disappear (Duever 1986). Soil disturbance in Ochopee Prairie has shown no recovery since being closed in 1994 (Pernas 1999). Even if the majority of loose or sidecast soil eventually slumps back into a rut many of the original physical, chemical, and biological properties of soil may still have been seriously altered or destroyed. Exposure of organic soils to the air can result in their rapid oxidation at a rate that could reach on inch per year (Yamataki 1994).

Of particular concern is progressive widening of trails due to rutting. The spatial aspect is determined by the large network of trails that is continually growing due to the widening of trails. This is characteristic of ORV use in the Preserve. ORV use is associated with deep rutting that created troughs and ridges of displaced soil as the weight of the vehicle sinks the tires into the wet soft soils. Soil rutting has been extensive in some areas and major "mud highways" have developed (Lodge 1994). Duever (1986a) explains the typical rutting process.

"Progressive widening is characteristic of ORV trails through some part of the preserve. This is not just a recent phenomenon caused by an increase in the numbers of vehicles using the area; it can be seen in early aerial photographs taken when few vehicles used the area. Widening takes place when the soil becomes do extensively rutted that vehicles can no longer maintain traction in the trail and must go around difficult spots, making a new set of ruts which in turn eventually become impassable. In some parts of the preserve this process has resulted in a 0.4km (0.25mi)-wide corridor barren of most vegetation."

Big Cypress resource management staff also note this same process. Pernas (1995) further elaborates on trail widening:

"Well, you have one trail made by one buggy. And [then] . . . after several passes by other buggies, the trail becomes impassable, and the next buggy goes around it and widens the trail as to avoid the spot that's already been impacted. So after a while as a natural habit just to avoid getting stuck, the trail starts widening until…. It can get to be as wide as like five hundred feet, not the actual one trail, but the series of trails combined."

Two research studies have attempted to document the long-term effects of ORV soil rutting (Duever 1981: 1986). Duever (1986) states: " It appears once soils have been displaced, there are few natural mechanisms capable of restoring the ground contour, and the ruts remain indefinitely." As characterized by the NPS, the research confirms that once ORV use displaces soil, "there are no natural mechanisms capable of restoring the natural topography. Hence the damage is permanent, effectively altering hydrology and promoting unnatural plant succession" (NPS 1994).

The amount and depth of rutting has generated concern among scientists. In fact some ruts can be as deep as two feet (NPS 1999). On a site visit to the Preserve Dr. Mike Aust (1997) of Virginia Tech describes his impressions of soil rutting:

"I was amazed at the depth and extent of buggy ruts in the Big Cypress National Preserve. The level of coverage was more extensive than most of the logging operations I have seen on Forest Service, State, company, and private lands. The level of impact caused by the buggies would exceed the BMP's used in most southeastern states (most of which specify a maximum rutting depth of 6 inches). I believe the level of rutting caused by the buggies was unacceptable." 

c) Vegetation Impacts

Devegetation. ORV's can cause direct mortality from impact or indirect by severe damage that can result in death. In regularly used trails vegetation is eliminated and some devegetated areas can be as much one quarter mile wide (Lodge 1994). The methodology utilized in the Duever studies (1981;1986) did not capture the large-scale scope of vegetative loss.


Fragmentation. The NPS states, "Prairies appear to be the most impacted vegetation community in the preserve and existing impacts are easily distinguished by aerial photography. The tracks made by ORV's persist and are even visible on larger scale aerial images. The prairie areas within the preserve have experienced the heaviest use of ORV traffic resulting in vegetation loss and exposed soils . . . many of the prairie areas were so heavily trafficked that mapping the trails was impossible . . ." (NPS 1999b).

Unnatural vegetative succession. ORV use has altered the vegetative composition of the Preserve's wetlands by devegetating wide ORV trails areas, reducing the diversity of plant species, and facilitating the spread of exotic seeds (NPS 1991; Beardsley 1995). Specifically, Duever (1981) found:

Taxonomic composition was altered with the gain or loss of one or more dominant species in at least the medium and heavy impact lanes in virtually all plots. Small cypress plots had both the missing taxa and reduced numbers of other taxa . . . New taxa had appeared and/or the frequency of others had increased to levels greater than were present in the controls in all the wheeled vehicle plots by the end of the first growing season.

In the follow-up to the original ORV study Duever (1986) determined:

In the heavy impact lanes the disturbed soil generally supported a much reduced plant community, at least during the first year following the creation of the impacts. In the fall 1985 sampling period, some of these (experimental) lanes were difficult to see, not because of recovery within them, but because vegetation rooted adjacent to the lanes had overgrown them. However, others were still obvious due to . . . differences in amount, height or taxonomic composition of vegetation in and adjacent to the lanes.


ORV's cut "multiple trails" through these communities. Tree canopies can mask the trails and lead to an under-estimation of their extent (NPS 1991). The NPS notes that ORV tracks may cause impacts to these communities such as altered water quality, water flow, altered fire patterns, and the introduction of exotics (NPS 1999b). ORV's may be preventing tree regeneration along the margins of cypress domes (NPS 1998). While Duever (1986) determined that after seven years, former trails had a ground cover of herbaceous plants, this is no substitute for a natural tree canopy. 

In Bear Island, Thackeray (1994) determined, "Impacts to soils, vegetation, and aesthetics observed in the marsh are due to widening of the designated trail due to poor trafficability caused by prior ORV passes. Thackeray (1994) recommended closure so it will "leave intact one of the last freshwater marshes in the preserve for the time being" (emphasis added).

ORV's can cause vegetation loss, vegetation damage, unnatural vegetation succession, and ecotone impacts. Aust (1997) determined, " considerable evidence existed around the edges of hammocks that the buggies are killing trees either by cutting trails through the edges of hammocks or by rutting so near the trees that root severing was occuring." The NPS (1994) determined that important resource areas are receiving heavy ORV use due to the preference of ORV operators to traverse areas such as hammocks that are also preferred habitat of listed species. ORV's may also be preventing tree regeneration along the margins of hardwood hammocks. The encirclement of these smaller upland areas to flush out game is a common hunting method (NPS 1998). The ORV tracks around hammocks are clearly visible on aerial photos.

Duever (1986) determined that after seven years abandoned trails were vegetated by an opportunistic species. There has been no follow-up by the NPS to determine if recovery is progressing as speculated by Duever. These areas should have been resurveyed during the interim ten year period (USFWS 1999a). Hammocks are also susceptible to invasion by many exotic plant species (USFWS 1999) and ORV's can facilitate the distribution of exotic vegetation (NPS 1994). 

d) Hydrology Impacts

There is substantial and credible evidence that ORV causes adverse impacts to quality water flows. Hydrology is the heart of any wetland system. The Preserves' Water Resources Management Plan has determined that "the wetland ecology of the Preserve is finely tuned to the seasonal flow of water of unpolluted water and any interference can alter this sensitive habitat" (Schneider et al. 1996). The plan recommended the site specific studies regarding topographical alterations, surface water flows, and velocity alterations in an attempt to analyze the extent and magnitude of ORV impacts. 

Topographic Alterations. Topographic alterations may alter flow rates and direction. Duever (1986) states: " . . . It appears that once soils are displaced, there are few natural mechanisms capable of restoring the ground contour, and the ruts remain indefinitely." The NPS (1994) further elaborates:

"ORV impacts include interdiction of sheet flow . . . .One result of ORV use is permanent soil displacement along it's path, altering the natural topography. Research conducted in 1978 and 1985 (Duever et al.) has shown that once soil displacement has occurred, there are no natural mechanisms capable of restoring the natural topography. Hence the damage is permanent, effectively altering hydrology and promoting unnatural vegetative succession." (emphasis added).


Emphasizing the 1986 Duever study once again the NPS explains that ORV use may displace soil in such a way so that no natural mechanism may is capable of restoring the ground contour (NPS 1996). Aerial photography indicates both damage and permanent changes in the land surface (Schneider et al. 1996) (emphasis added). ORV ruts can be as much as two feet deep and can channelize water and alter flow patterns. The extent and occurrence of such effects are unknown (NPS 1999b). Preserve resource management staff have determined that deep ORV ruts actually "brings the water to the surface" where it otherwise would be submerged (Pernas 1995). Airboat trails can alter both the direct and velocity of local surface water flows (NPS 1999b; NPS 2000).

Water Quality. There is substantial, credible, and compelling evidence that ORV's cause or may cause significant impacts to water quality. Sheridan (1979) has reported that ORV ruts can contribute to water pollution. An audit report by the Department of Interior determined that one of the primary threats to natural resources at the Preserve was to water quality and flow (USDOI 1992). Additionally, water quality is a major ORV impact identified by the Preserve's Water Resources Management Plan ( Schneider 1996). Water quality impacts include turbidity, sedimentation, nutrient loading, temperature changes, concentration of compounds and minerals, salinity changes, and chemical pollutants.

Turbidity and Sedimentation. Turbidity is caused by ORV's traveling through wetlands and open water areas and churning up and suspending soil particles in the water column. The churning up of sediments can be accomplished by the rotation of ORV tires cutting through soft substrate. Turbidity is regarded as a chronic problem because once these light particles eventually settle on the bottom they are prone to be resuspended by ORV activity. 

Photos of water in ORV ruts show turbid conditions and water quality may decrease to the point where the water becomes a slurry (Duever 1981). Areas down gradient may experience contamination and siltation problems due to increased sediment loading from ORV use (NPS 1998). 

Turbidity can also cause substantial impacts on vegetation. The turbidity that results from ORV use decreases the amount of sunlight penetration and thus decreases primary production (Weeks 1988; Beardsley 1995).

Turbidity can also have adverse effects on fish and wildlife. Extended periods of turbidity can affect fish and wildlife mortality (NPS 1999). Impacts may be so severe as to cause stress or completely eliminate bottom dwelling organisms (Beardsley 1995). Snedaker (1999) determined that turbidity "has a damaging effect on the benthic substrate and biota, as well as any young-of-the-year and juvenile estuarine organisms that may be present in the water column."

Nutrients. Increased nutrients in the water column were detected from ORV use. Beardsley (1995) determined that extensive vegetation impacts from ORV use may inhibit nutrient uptake, causing greater levels of nutrients to remain in the water. Wetland plants produce up to two times as much biomass as upland plants and absorb large amounts of nutrients from the water (NPS 1999b)(emphasis added). The stirring up of sediments has been implicated in increased nutrients in the water column and the increase of cattails in airboat trails (Pernas 1995).

e) Wildlife Impacts

Florida panther. The only known reproducing population of Florida panthers is located in the Big Cypress Swamp/Everglades region of South Florida. The population is estimated to be fewer than 100 animals and is regarded as one of the most critically endangered animals in the United States (USFWS 2008). The Florida panther is threatened by both rapid and gradual extinction processes. Threats to the panther include: habitat loss and fragmentation, environmental contaminants, prey availability, human related disturbance and mortality, disease, and genetic erosion (Dunbar 1994).

Occupied panther habitat is about evenly divided between public and private land (USFWS 1999). If panther habitat on private lands is destroyed, the existing public lands in south Florida are capable of only supporting only 9 to 22 panthers (Maehr 1990). This amount is insufficient to maintain a viable population, as current estimates indicate that 50 adult panthers are necessary (USFWS 1999). 

ORV use is highly correlated with hunting and there is substantial evidence of adverse impacts to panthers. ORV's and related hunting activity can adversely affect the panther in four basic ways: 

• habitat degradation 
• human disturbance 
• reduced prey base
• increased probability of illegal accidental or intentional shooting.

First, a major threat is the degree of panther habitat degradation that ORV use and associated actions such as hunting causes. The quality of panther habitat is related to the panther prey base and the amount of human disturbance. ORV's can destroy and damage vegetation, reduce protective cover, and facilitate the spread of exotic vegetation (NPS 1994). The FWS has determined that " encroachment of exotic vegetation constitutes a major threat to panther habitat in major areas" (USFWS 1993). These factors are not consistent with the NPS vision of "a primitive area where ecological processes are restored and maintained" (NPS 1991). 

One GFC biologist stated the Big Cypress region continues to shrink because the increase in roads and ORV's. "Habitat disturbance has been so extensive that little wilderness remains. The remaining wilderness character in panther habitat is an attraction to recreationists and poses a threat to their preservation." (Belden 1990).

Welch and Madden (1998; 2001) have determined that ORV disturbance covers a substantial area of the Preserve and the FBP is seriously concerned about the effects of habitat fragmentation on panther habitat and the Plan fails to provide adequate analysis.

A second major threat is that human disturbance (ORV use and associated hunting activity) is adversely affecting panthers and causing them to alter their natural behavior. In it's Biological Opinion on the GMP, the FWS "regards hunting and ORV use as the principle activities that may affect the panther" (USFWS 1991). The NPS estimates that up to 90% of ORV use is associated with hunting and that hunting and ORV use are virtually inseparable (NPS 1991). 

Studies of western mountain lions indicate that even temporary human presence will reduce habitat value for the species, and more persistent or concentrated human presence will result in total loss of the area as suitable habitat, even without physical alternation of the habitat (Van Dyke et al. 1986). In referring to the Van Dyke study, the NPS notes, "This indicates a very low tolerance to human activity by western panthers, and Florida panthers may share this sensitivity" (NPS 1991) (emphasis added).

In a reintroduction experiment with Texas cougars, scientists further noted that the "fact that T-14, T-15, and T-16 left their established home ranges coincidentally with the beginning of hunting season leads us to hypothesize that the intense human activity associated with hunting exceeded the lions' tolerance for disturbance and caused them to leave their home ranges." Once leaving an established home range, they wandered (Belden, et al. 1990a).

In the GMP, the NPS explicitly admits:

The effects of disturbance to Florida panthers from recreational and commercial activities are difficult to quantify but are potentially far reaching. Florida panthers are believed to be sensitive to human intrusion into their habitat, and the decline of the panther has been attributed to the loss of habitat quality due to increasing hunting, ORV use, and other backcountry recreation . . . Studies of disturbance effects on another subspecies of Felis concolor in Arizona indicate a very low tolerance to human activity . . . The primary threat to the panther has been human encroachment into panther habitat (NPS 1991) 

Research by the GFC shows a correlation between increased human activity and altered panther movements. Maehr (1990a) determined:

Panthers used Bear Island (part of a Type I Wildlife Management Area) less during hunting season than any other time of year. Further, while not statistically tested , panther use was lowest in November (Fig. 26). This month traditionally has been the start of the general-gun hunting season and marks a precipitous rise in the level of use in wildlife management areas. Man-days of hunting ranged from 3,060 to 4,855 during the general gun season (approximately 60 days) from 1986 to 1988 (Shortemeyer et al. 1989). While no cause and effect relationship could be established between hunting season and a reduction in panther use, activities associated with hunting must be considered a possible factor in lower panther use. Further while natural environmental influences such as water level changes or variation in prey availability may have some impact on panther habitat use, we have not documented changes in environmental influences that appear to correlate as well as hunting season does with low panther use (emphasis added).

The FWS has voiced similar concerns, "Past research by the GFC and the NPS indicates that some panthers may have altered their home ranges in response to hunting seasons" (USFWS 1991). 

Additionally, the FWS notes "the south Golden Gate Estates, which is generally unregulated in terms of human access, is presently only occasionally used by panthers, despite containing over 40,000 acres of suitable panther habitat" (USFWS 1993).

In the most recent and comprehensive research, Janis and Clark (1999) studied the effects of human activity associated with hunting. They determined that panthers increased their distance from ORV trails by 180 meters during the hunting season. The researchers state, " This response would indicate that panthers found trails or the areas near them less desirable during the hunting season. So, in effect, the quality of these areas was lowered." Additionally, the researchers determined that panthers tended to leave Bear Island during the hunting season and that private lands to the north served as refugia. The researchers determined:

The decreased use of Bear Island and the absence of a similar trend on the FPNWR should be considered good evidence of a negative response to Bear Island during the hunting season . . . therefore my results most likely indicate a direct aversion by panthers to human activity. . .The reduction in use suggests a lowering of the quality of the habitat in Bear Island, and, in effect, may temporarily reduce the amount of suitable panther habitat in Bear Island. . . However, private lands north of Bear Island appear to be serving as "refugia" during the hunting season.

Of particular importance is that the hunting intensity observed during the study period was almost five times lower than the maximum allowed under present hunting regulations, yet panthers still left Bear Island during the hunting season (Clark 1999a). This suggests that there should be at a minimum substantial reductions in ORV and hunting activity in Bear Island. 

Janis and Clark (1999) identify the potential for serious impacts of intraspecific aggression, roadkill, and habitat loss:

If cats use Bear Island less by concentrating their activity at the periphery of their home ranges, they may be more likely to encounter other panthers and, subsequently, increase the risk of intraspecific aggression and mortality. . . Likewise, panthers might be more likely to cross roads if they are trying to avoid an area, which would increase their risk of death from collisions with vehicles. . . areas to the north of Bear Island appear to be serving as "refugia" during the hunting season, so additional loss of habitat on these private lands could have serious consequences, and the availability and quality of habitat on the public lands becomes even more important. Habitat loss is a key reason for the imperiled status of the Florida panther, and making habitat on the public lands less usable because of human activity, while not appearing to have any negative energetic consequences under current, certainly cannot benefit panthers.

The researchers conclude, " The Florida panther is one of the most critically endangered species in the world and decisions made today could have irreversible effects." 

The FBP is also seriously concerned about attacks on the study by the FFWCC and hunters when research results do not conform to recreational hunting bias. Dr. Clark in response to these attacks vigorously defends the research methodology (Clark 1999a). This study should not become politicized but should be regarded as high quality scientific research that must be considered when making management decisions. The FBP strongly believes that management decisions regarding the panther should be based on the best available science, not political expediency.

The results of Janis and Clark (1999) are consistent with other studies and evidence (Van Dyke 1986; Belden 1990a; Maehr 1990; NPS 1991). Despite this preponderance of evidence that panthers are sensitive to and avoid human activity the NPS inexplicably continues to propose concentrated ORV activity in areas used regularly by panthers (NPS 1990; 1991; 1999b; 2000; 2009). 

ORV assisted hunting may reduce the prey base for the Florida panther. According to the NPS estimates, as much as 90% of ORV use is associated with hunting. The two most popular game species sought by hunters are deer and feral hogs. These two species are also the principle prey of the panther. The availability of prey is one important limiting factor in the size of the panther's home range and population. Hunters compete with the panther for prey. The biological effect of the reduction of the panther potential prey base has been a matter of controversy for years. As one NPS funded study stated:

Findings from this study suggest that the potential for over-harvesting the male population in the wet prairie of BCNP is high, particularly during the wet years when hunting with airboats is facilitated. Diminished male densities, in turn, would reduce female fecundity within BCNP, and could significantly impact prey availability for the Florida panther (Sargent 1992).


The FWS has stated it is "extremely concerned that as a result of ORV's, hunters are able to travel deeper into the swamp and are more effective in killing deer and hogs, which directly impacts the panther's primary food source" (USFWS 1994). In the GMP the NPS has admitted similar concerns. ORV use in Bear Island was restricted to designated trails "to contain potential disturbance to panthers, to control hunting pressure on panther prey (deer and hogs) . . ." (NPS 1991). ORV use was also prohibited in the Deep Lake unit to reduce hunting pressure on panther prey species (NPS 1991). 

The NPS determined that "Illegal shootings are primarily a function of the frequency of encounters between panthers and humans. Three panthers were known to no illegally shot in south Florida between 1981 and 1986" (NPS 1990a). As Duever et al. (1986a) noted : "it is important to remember whenever you make it easier for people to get into a remote part of the Preserve, you unavoidably also make it easier for the irresponsible few to shoot panthers and collect rare orchids." 

Two reintroduction studies in north Florida have been plagued by illegal shootings. Two of the seven cougars in the 1988 study were illegally killed. Of the ten cougars introduced in the 1993 study, one cougar died from a gun shot wound, a second died from an arrow shot, and a third was wounded by an arrow. 

The FWS notes, "Six Florida panther shootings, five fatal and one non-fatal, occurred between 1978 and 1986--an average of one every 2 years. These data do not include the more recent shootings of introduced Texas cougars; however, it should be noted that all subspecies of Puma concolor that occur in Florida are protected by a "similarity of appearance" provision in the Endangered Species Act" (USFWS 1999).Two Additional shooting occurred, one in 1998 and another this past spring. 

In an environmental assessment, the NPS provides a more explicit analysis of cumulative impacts (NPS 1990a):

The odds for the long-term survival of the panther are not good. The human population in the region continues to increase, resulting in urban growth and expansion of the regional highway network into former panther habitat. The demand and use of panther habitat for outdoor recreation has also increased and will continue to do so. Trends in agriculture are towards more intensively managed systems, such as citrus orchards (which decrease habitat for panther), and away from grazing and other low intensity management systems that are less destructive of panther habitat. Petroleum development in the region has grown significantly in the past 20 years and continues to contribute to the occupation of panther habitat in the region.

The FWS has stated proposed actions "should be compared against a base condition that would provide the least risk to the panther, rather than the historic conditions since the establishment of the Preserve. The possible alternative of banning all hunting and ORV use in the BCNP would provide the maximum assurance of protection of panthers from disturbance, and is the appropriate basis of comparison in determining possible adverse effects of the proposed alternative . . . The FWS and the NPS should recognize that, given the precarious situation of the panther, all available measures should be considered in future management decisions if actions in the total range of the panther lead to an even greater risk of its possible extinction" (USFWS 1991). 

The statement that "implementing either alternative would help address these trends by reducing disturbance related to ORV activities and improving habitat conditions in the preserve" is not corroborated by supporting data (NPS 1999b). 

The FWS specific recommendations to the NPS on the content of the ORV plan (USFWS 1991). One recommendation included: "Except where determined essential for the Preserve to comply with the mandates of its enabling legislation, public ORV use should be prohibited in areas used on a regular basis by panthers." (emphasis added)

These same recommendations should be implemented in the Addition GMP. Most importantly, the NPS determined, "ORV access off I-75 within the original preserve boundaries is not supported because of the potential disturbance to an area known to support panthers" (NPS 1991). Factoring in the four studies that document that panthers are sensitive to human disturbance, this same logic should apply to the northeast Addition. 

f) User Conflict Impacts

The protection of scenic values is one of the reasons why the Preserve was established. The Big Cypress Enabling Act states the purpose for establishing the Preserve. See 16 U.S.C. § 698f(a). 

While Congress anticipated that some recreational uses would continue, it emphasized that "public uses and enjoyment would be limited to activities where, or periods when, such visitation would not disrupt the values which the area is created to Preserve." H. Rep No. 502, 93rd Cong., Sess 7 (1973). Additionally, the NPS is required to comply with NPS Visitor experience regulations. 

Traditional outdoor recreation values such as solitude, tranquility, quiet, and escape from urban life have become increasingly more difficult to achieve in relation to the proliferation of ORV's. In general noisier activities such as ORV use will preempt and eventually displace recreational activities that are more contemplative (Sheridan 1979). 

Non-motorized users suffer impairment of recreational enjoyment when forced to compete with ORV's. Continued impairment may result in the reduction of non-motorized recreational use. One major study states that eventually these users are displaced and this process follows a pattern called the "ISD syndrome" Impairment — Suppression — Displacement (Badaracco 1976). 

Recreational conflict and eventually displacement by ORV's can be caused by unpleasing aesthetics, noise, altered physical environment displacement of wildlife, conflicting values, and concern for human safety.

As noted above, the protection of scenic values is one of the reasons why the Preserve was established. Aesthetic impairment can result from deep rutting, vegetation loss and damage. Even when ORV are not present they leave reminders of their passage with ruts, soil erosion, defoliated trees, turbid water, flattened vegetation, reduced wildlife populations, and litter. 

The NPS has included in an earlier draft other specific user conflicts (NPS 1998). These include:

• Conflicts at campground routinely occur between ORV visitors and non-ORV campers. Complaints include ORV noise, competition for camping spaces, highly impacted ORV trails that make hiking difficult. ORV activities and noise lessen solitude and quiet of the campground.

• Conflicts with hikers along the Florida Trail where ORV travel along the trail or cross it. ORV rutting makes hiking difficult and degrades the beauty of the area. Noise from ORV's also diminishes the hikers experience.

• Conflicts with mountain bike riders where the natural beauty of the area is degraded by rutting. ORV activity and noise can degrade the solitude and potential for wildlife observation.


Natural quiet is a resource and the noise of ORV's is a major source of conflict (NPS 1998). Noise can impairs the non-motorized visitor experience. Baldwin and Stoddard (1973) state that noise levels from ORV's can be disruptive for visitors seeking peace and natural quiet. Other ORV types such as ATV's and swamp buggies can produce disturbing noise and be heard up to 2 miles away. Noise from ORV's can also disrupt and displace wildlife, thus reducing viewing opportunities.

Public safety also has not been analyzed. Since most ORV use ORV use is associated with hunting some non-motorized visitors have expressed concern about safety and the fear of accidental shootings (Fleshler 1999). 

Conclusion. It is basic tenet of administrative law that federal agencies must comply with relevant statutes, regulations and policies. There is a pronounced emphasis on resource protection that is echoed throughout the Organic Act and other relevant environmental statutes, regulations and policies. 

The above analysis indicates that there is substantial, credible and compelling evidence from numerous NPS documents and other sources that ORV use will cause unacceptable impacts in the Addition which are explicitly prohibited in the NPS management Policies (2006). For example, the 2000 ORV Plan states in discuss ORV use, "There are no known processes that restore the soils once disturbed." 

When there is conflict between resource protection and resource use, protection is to prevail. Therefore, recreational ORV use is prohibited if it contravenes "the natural, scenic, hydrologic, floral and faunal, and recreational values of the Big Cypress Watershed. 16 USC 698i. Where such use impairs the NPS ability to preserve, conserve, and protect these values, Congress authorized the NPS to prohibit it. 16 USC 698i(b); 36 CFR 7.86(a)(1)(i). 

To comply with the above legal mandates the NPS must prohibit recreational ORV use in the Addition.

B. The DGMP Does Not Comply With the FBP Settlement Agreement

The NPS entered into a settlement agreement with the FBP (Florida Biodiversity Project v. Kennedy, et al., No. 95-50-CIV-FTM-24D) in 1995. In the settlement agreement the NPS agreed to several principle commitments regarding the Addition Lands. The Court retains jurisdiction to enforce the terms of the agreement.

Section 8(a) states; "NPS will coordinate with the Florida Game and Fresh Water Fish Commission to obtain quantitative data on types and levels of human activities in the Preserve Addition and the activities compatibility with panther habitation."

Section 8(b) states; "During this time, baseline inventories and panther monitoring will take place to enable assessment of recreational activities when the area is open to use."

Section 8(c) states; "NPS, in cooperation with the Florida Game and Fresh Water Fish Commission, will initiate consultation with the U.S Fish and Wildlife Service for the purpose of determining the allowable levels for hunting and recreational ORV use within the Addition Lands. NPS and FWS also anticipate that this consultation will take into account the result of the National Biological Service study referred to in 8(a) and the baseline inventories and public monitoring referred to in 8(b)."

The DGMP contains no mention of a study by the NPS and the FFWCC to obtain data on the levels of human activities that are compatible with panther habitation.

The DGMP contains no information on panther monitoring in the Addition Lands to enable the assessment of recreational activities as required by the settlement agreement.

It is FBP's understanding that the NPS did not complete a Biological Assessment nor has it entered into consultation with FWS to analyze impacts to federally listed species under Section 7 of the ESA. This does not comply the settlement agreement.

The NPS is required to fulfill its affirmative obligations under the settlement agreement in the above three areas in the FGMP. Additionally, in the Special Commitments section the FBP settlement agreement needs to included.

C. The GMP Fails to Adequately Analyze the Direct, Indirect, and Cumulative Impacts

NEPA requires that direct, indirect, and cumulative effects be analyzed in the EIS. Direct effects are caused by the action and occur at the same time and place. 40 CFR 1508.8(a).

Indirect effects, which are caused by the action and are later in time or farther removed in distance, but are still reasonable foreseeable. 40 CFR 1508.8(b). 

Cumulative impact is the impact on the environment which results from the incremental impact when added to other past, present, and reasonably foreseeable future actions regardless of what agency (Federal or non-Federal) or person undertakes such other actions. Cumulative impacts can result from individually minor but collectively significant actions taking place over a period of rime. 40 CFR 1508.7.

Connected actions, which means that they are closely related and therefore should be discussed in the same impact statement. 40 CFR 1508.25

1. The DGMP Does Not Identify The Amount of Parking Spaces at the Recreation Access Points

The DGMP does not specify how many parking spaces will be constructed for the various action alternatives and instead resorts to masking the issue by inappropriately referring to the I-75 Recreational Access Plan. For example on page 33, "The I-75 Recreational Access Plan was used in the development of this management plan for the Addition." Without the number of parking spaces cannot adequately analyze the direct, indirect and cumulative impacts required by NEPA.

The FWS Biological Opinion for the I-75 Recreational Access Plan concurs when it stated; "Actual levels of use and associated impacts will be dictated more by the relative ease of access off the highway, the number of parking spaces available, and future actions regarding hunting. It is reasonable to expect that public facilities adjacent to an interstate highway, providing access to public lands, will generate much more activity in the Preserve addition than historic activity while in private ownership, and thus increase the potential impacts on the panther.

The construction of parking spaces is also a "connected action" and must be analyzed under NEPA. 40 CFR 1508.25 (a)(1).

2. The DGMP Does Specify Hunting Levels for the Alternatives

Approximately 90% of ORV use is associated with hunting (NPS 1991). In the 1991 GMP for the original Preserve various hunting levels were identified in the different action alternatives. As noted above, the I-75 Recreational Access Plan FWS BO stated that actual levels of use and associated impacts will be dictated by future decision regarding hunting.

The 1991 FGMP for the original Preserve the four alternatives contained four different hunting scenarios each with different seasons, quotas, type of hunting, and units.

In contrast, the DGMP uses vague cookie-cutter language regarding hunting for each of the alternatives; "The National Park Service would work with the Florida Fish and Wildlife Conservation Commission to provide hunting access, define hunting seasons, and develop hunting regulations . . ." Thus, no specific hunting levels are identified making it impossible to analyze the direct, indirect and cumulative impacts mandated by NEPA. 

The 1990 I-75 Access Plan states that "the majority of ORV use is associated with hunting in the Big Cypress." Hunting is therefore a "connected action" with ORV access and trails and must be analyzed under NEPA. 40 CFR 1508.25 (a)(1). The NPS cannot use a smoke and mirrors build first — analyze later planning scheme to evade NEPA. The FGMP must include specific hunting proposals for the alternatives. 


In conclusion, the full range of direct, indirect and cumulative impacts (including connected actions) must be analyzed in the FGMP/EIS before the access points are built. It violates NEPA and makes no sense whatsoever — to spend millions of dollars to construct recreation access points without knowing whether they can be actually used at the design or recreational capacity because of the resulting impacts.

3. The DGMP/EIS Fails to Analyze the Future Connection Between Bear Island and the Addition

The DGMP/EIS states on page 336, "There would also be a potential future ORV trail connection from the Northeast Addition to the existing trail system in Bear Island." This type of management action would likely significantly increase natural resource impacts from more ORVs'. The DGMP/EIS only analyzes the 700 permit holders and not the potential additional 2000 permit holders from the original Preserve that could access the Addition without using the I-75 Access Points.

There is also a host of other legal and management issues that would need to be addressed under this management scheme such as law enforcement, administrative control of access, differences in permits, carrying capacity, ESA violations, hunting, and inconsistency of different ORV Management Plans – to name a few. 

Segmenting the analysis does not comply with NEPA or the ESA. This is a connected action and full the full range of direct, indirect and cumulative impacts is required to be analyzed under NEPA and the ESA in this EIS and not deferred to a future EA.

4. The DGMP/EIS Contains No Information On Loss of Wetlands or Mitigation Plans

"Most wetlands constitute a productive and valuable public resource, the unnecessary alteration or destruction of which should be discouraged as contrary to the public interest." 33 CFR 320.4 (g)(2).

In reference to wetlands, the DGMP/EIS briefly discusses mitigation on page 119 and alludes to Section404 wetland permits. The document contains no clue as to approximately how many acres of acres would be destroyed in building the recreational access areas or how many acres of wetlands would be severely degraded or destroyed by ORV trail development. The amount of permits, the amount parking and the hunting levels are all pertinent factors in determining the size of the recreational access areas and resulting impacts. The FWS BO noted above makes a very compelling statement. 

Likewise, there is no specific mitigation plan proposed that would mitigate the loss of wetlands from recreational access point construction or ORV trail development and use.

It is legally insufficient to vaguely reference the I-75 Recreational Access Plan (a 19 year old document that violated NEPA) when discussing the access points then conveniently leave out all the details regarding parking numbers or hunting levels. Without this information, the direct, indirect and cumulative impacts along with connected actions cannot be adequately analyzed as required by NEPA.

5. The DGMP/EIS No Action Alternative Does Not Comply with NEPA

NEPA requires the alternatives analysis in the EIS to "include the alternative of no action." 40 CFR 1502.14(d). The No Action Alternative analysis provides a benchmark, enabling decisionmakers to compare the magnitude of environmental effects of the action alternatives. See NEPA 40 Questions, Q3. 

The DGMP/EIS first appeared to understand the above NEPA requirement at p. 7: "The no-action alternative (alternative A) is required by law and serves as a baseline for analyzing the action alternatives." The plain and simple language of the regulation speaks for itself — that No Action really means No Action or the existing management scenario.

The DGMP/EIS No Action Alternative description contained hunting as one of its management elements although no hunting levels are specified. "New opportunities for walk-in hunting would be provided." DGMP/EIS at 70. 

The DGMP/EIS also includes construction of recreational access points in the No Action Alternative. The DGMP/EIS states on page 70 that "Access points would be developed at mile markers 51 and 63 under the I-75 Recreational Access Plan; however, access would be walk-in only." 

The DGMP/EIS does not comply with NEPA because under existing management of the Addition, hunting is prohibited and there are no developed recreational access points on I-75 within the Addition. Therefore, the analysis in the Environmental Consequences section is faulty in all the action alternatives since the No Action Alternative is to serve as a baseline, in this case, no hunting contrasted with hunting and no construction contrasted with developed access points along I-75 in the action alternatives.

The description of the No Action Alternative will have to be rewritten to exclude hunting and developed access points. Additionally, the entire Environmental Consequences for the alternatives will have to be revised to reflect the comparison of environmental impacts of hunting and developed access points between the No Action Alternative and the action alternatives so the No Action Alternative can accurately serve as a BASELINE. 

D. The NPS is violating the Administrative Procedure Act Because Elements of the DGMP/EIS are Arbitrary and Capricious.

The standard of the Administrative Procedure Act (APA) is whether the agency action is "arbitrary, capricious, an abuse of discretion, or other wise not in accordance with law." 5 USC § 706 (2)(A).

In particular an agency action is arbitrary and capricious if the agency failed to consider an important aspect of the problem or offered an explanation that runs that runs counter to the evidence before the agency. An agency changing course is obligated to supply a reasoned analysis for the change.

Additionally, NEPA requires disclosure of methodology and scientific accuracy. "Agencies shall insure the professional integrity, including scientific integrity, of the discussions and analysis in environmental impact statements. They shall identify any methodologies used and shallmake explicit reference by footnote to the scientific and other sources relied upon for conclusions in the statement." 40 CFR 1502.24.
1. The Preferred Alternative to Permit maximum ORV Use Is Arbitrary.

As stated in Issue A above, there is substantial, compelling, and credible evidence that ORV use causes substantial adverse impacts to soils, hydrology, vegetation, wildlife, and user conflicts. In the DGMP/EIS the impacts of the Preferred Alternative are significantly adverse compared to Alternative F yet despite this compelling evidence the Preferred Alternative specified MAXIMUM ORV use.

2. The Federal Threatened and Endangered Species Determinations Are Arbitrary.

The DGMP on page 231 states that the definition of these ESA determination categories are based on FWS & NMFS guidance for implementing Section 7 consultation under the ESA. Further, in describing the 'Likely to adversely affect" determination it states "the appropriate finding in a biological assessment (or conclusion during informal consultation) . . ."

It is FBP's understanding from speaking to Superintendent Pedro Ramos that no NPS Biological Assessment has been completed and there has been no formal consultation with the FWS on the DGMP/EIS. Further, the DGMP does not state how these determinations were made. The DGMP/EIS is not a substitute for a BA. Therefore, without a reasoned explanation these species determinations are arbitrary and capricious and violate the ESA, APA and NEPA. 

The NPS has made a determination of "likely to adversely affect" for the endangered Florida panther and the red Cockaded Woodpecker. These and other species determinations are totally arbitrary and will have to be re-analyzed and be in compliance with the ESA, APA, and NEPA in the FGMP. Additionally, both the NPS Biological Assessment and the FWS Biological Opinion should be included in the Appendix in the FGMP.

3. The Definition of Secondary Trails is Arbitrary.

Apparently the NPS cannot decide on what the definition of a secondary trail is. In the 2000 ORV Management Plan for the original Preserve "Secondary trails are required to provide access "to private property or specific destinations such as campsites" ORV Plan at 34. The DGMP/EIS Glossary on page 430 defines Secondary Trail as; "A short ORV trail that branches off a primary trail and provides access to a specific destination."

Then the DGMP/EIS arbitrarily changed the definition of secondary trails yet again. 
The DGMP/EIS arbitrarily loosens the requirements, with no rationale, to include "hunting areas, or other recreational use areas . . ." DGMP/EIS at 104. Under this expansive definition, secondary ORV trails could go anywhere and since the NPS eliminated any maximum mileage cap on secondary trails the ORV trail mileage could exceed that of primary trails.

The DGMP on page 231 states "that the impacts of developing a MINIMAL amount of secondary trails was considered and included as part of the impact analysis conducted on the conceptual ORV trail system."

The reviewer is left to speculate in the abstract over which of three definitions of secondary trails the NPS used to analyze impacts. The use of arbitrary variable definitions in a NEPA document does not meet the standard of a reasoned analysis and thus does not comply with the APA.

The definition of secondary trails will have to be revised so it is consistent and well reasoned. Additionally, the impact analysis will also have to be rewritten for all the alternatives.

4. The Criteria for User Capacity Indicators Has Been Arbitrarily Defined. 

The ORV Plan for the original preserve was bad enough since it stated the trail width standard would vary based on the setting. In contrast, on page 95 the DGMP allows up to 6 occurances of ORV trails exceeding 36 feet wide for 50 linear feet during the winter/spring seasons. There is no reasoned explanation found in the DGMP for this expansive standard that would result in significant unacceptable impacts to natural resources as defined in NPS Management Policies 2006.

It is clear that the above proposed management actions do not meet the legal requirements of the APA and the FGMP has to be substantially revised to include a credible rationale for the above ORV management actions.

5. The Prohibition of ORV Use in Prairies Has Been Arbitrarily Weakened 

The 2000 ORV Plan on page iv prohibited ORV Use in Prairies: "Sensitive areas would be closed immediately to all ORV traffic including all marl prairies, . . ." 

In contrast, the DGMP/EIS on page 151 states that, "Prairies appear to be the vegetation community most impacted by ORV use. Then on page 153 it states that " . . . ORV use in prairies during the wet season should be minimized." 

Both the original Preserve and the Addition have the same type of vegetation communities including prairies. There is no reasonable rationale given in the DGMP/EIS for weakening this resource protection standard for prairies.

In addition, the precautionary principle and other management actions mandated in the 2000 ORV Plan have been eliminated or weakened in the DGMP/EIS with no rationale given. 

E. Wilderness Eligible Lands Must Be Managed as Wilderness

NPS Management Policies (2006) Section 6.0 explicitly states that "the National Park Service will take no action that would diminish the wilderness eligibility of an area possessing wilderness characteristics until the legislative process of wilderness designation has been completed." In addition: "the only exception is for areas that have been found eligible, but for which, after completion of a wilderness study, the Service has not proposed wilderness designation. However, those lands will still be managed to preserve their eligibility for designation."

Therefore, if the NPS adopts a wilderness proposal to the Secretary that does not include all wilderness eligible lands, the NPS will be governed by interim management requirement mandated in NPS Management Policies. 
In contrast, the Preferred Alternative violates the above mandate of the NPS Management Policies by eliminating 24,000 acres of eligible wilderness and dividing the remainder into 15 relatively small fragments destroying the contiguous nature of eligible wilderness.
The NPS is required to, even after the completion of the final GMP for the Addition, the ROD, the transmittal of the NPS recommendation to the Secretary, and then to the President and his recommendation to Congress, have the same status quo in management in the wilderness eligible lands within the Addition. For example, there will be no construction on wilderness eligible lands and no designation or construction of ORV routes on wilderness eligible lands that leave ruts and tracks embedded in the soft substrate that may last for years or decades. Contrary management actions in implementing the Preferred Alternative would fail to preserve eligibility for wilderness and clearly violate the Management Policies. The FGMP should be revised to reflect these requirements.

F. The DGMP Does Not Analyze A Reasonable Range of Alternatives

NEPA requires that an EIS include a "detailed statement" of "alternatives to the proposed action" 42 U.S.C. 4332 (2) (C) (iii). NEPA regulations require agencies to rigorously explore and objectively evaluate all reasonable alternatives and for alternatives which were eliminated from detailed study, briefly discuss the reasons for their having been eliminated. 

Additionally, CEQ provides clarification of this requirement, "When there are potentially a very large number of alternatives only a reasonable range of examples, covering the full spectrum of alternatives must be analyzed and compared in the EIS. An appropriate series of alternatives might include dedicating 0, 10, 30, 50, 70, 90, or 100 percent of the forest to wilderness." See NEPA 40 Questions 1b.

Alternatives are the "heart" of an EIS. NEPA requires that the reasonable range of alternatives provide a clear substantive distinction of choices and are not simply variations of one main alternative.

In contrast to the above mandates, the DGMP does not analyze a reasonable range of alternatives because Alternative B and the Preferred Alternative are almost identical except for the amount of proposed wilderness. Also, both these alternatives have the same general concept.

On page 127 of the DGMP/EIS, the NPS discusses the rationale for eliminating three of the previous alternatives. First, it states the six alternatives represent "a range" of management actions. Then the NPS reverses course saying that Alternatives C, D and E should be eliminated because they had the same goals as Alternative B, Preferred Alternative, and Alternative F, differences were minor and public support was relatively low. 

In Newsletter 5 published in April 2007, both Alternatives were somewhat similar but Alternatives D and E has a better middle range of ORV use – 76 and 37 miles than the all or nothing approach of the final three. For example, a reasonable range of ORV use might include: 0, 35, 75, 100, 140 miles of ORV trails.

While the DGMP/EIS relies on a scheme of amorphous management zones such as Developed, Frontcountry, Backcountry and Primitive backcountry, the 1991 GMP utilized more intuitive categories that covered four clearly delineated broad areas: Visitor Use, Resource Management, Cultural Management, and General Development that allow the reviewer to more easily understand the differences between the alternatives. 

In the DGMP/EIS action alternatives:

• General Development - All the action alternatives have the same access point locations, apparently the same size and parking spaces since no specifics are provided. Minor differences in other locations.

• Cultural Management - All the action alternatives have no discussion of cultural management actions .

• Resource Management - All the action alternatives have no discussion of resource management. 

• Visitor Use - 

* ORV Use – No continuum or range. All or noting approach
ORV use is at the polar extremes. The NPS claims that the alternative present a continuum of choices. In reality the amount of ORV use does not represent a continuum or reasonable range because it reflects polar opposites going from 0 in both alternatives A & F and maximum of 140 miles of ORV trails in Alternatives B and the Preferred. 

* Hunting - No differences or specifics provided. All the action alternatives state that the NPS would work with the FFWCC to develop a hunting program 

* Wilderness – A reasonable range is provided of 48, 000 – 111,000 acres.

* Interpretation – Small differences between developing a visitor contact station or information panels.

The three action alternatives do not represent a "reasonable range of alternatives" as required by NEPA. Alternative B and the Preferred Alternative are almost identical except for the amount of wilderness. The NPS needs to revise and increase the Alternatives to include substantive differences in both concept and management actions in the areas of General Development, Cultural Management, Resource Management and Visitor Use. For example, details should be provided for the access points parking and size, hunting, and resource management programs. 

G. The DGMP/EIS Does Not Comply With the ESA

1. NPS Has an Affirmative Duty to Conserve Listed Species

The Preserve has an exceptional concentration of listed species and the NPS is bound by the affirmative duty of Section 7 (a)(1) of the ESA. 16 USC 1536(a)1). Section 7 (a)(1) of the ESA imposes an affirmative duty on all federal agencies to develop programs for the conservation of each endangered and threatened species. "Conserve" means literally "to use and the use of all methods and procedures which are necessary to bring any endangered species or threatened species to the point at which the measures provided pursuant to this chapter are no longer necessary." 16 USC 1532(2). It is not acceptable for federal agencies to turn a blind eye to what endangered species need for both survival AND recovery. The Court ruled in Sierra Club v. Glickman that the duty imposed by Section 7 (a)(1) is not merely a general duty, but a specific and mandatory one. 

Florida Panther. In the DGMP/EIS there is a stark difference in the effect determination for the panther under the action alternatives. Under the Preferred Alternative —"Likely to adversely affect". In contrast, under Alternatives A and F the effect determination is "Not likely to adversely affect". In effect, under the Preferred Alternative rather than conserving species the NPS is doing harm and not complying with the mandate of Section 7.

Eastern Indigo Snake. On page 47 the DGMP/EIS dismisses the eastern indigo snake from consideration as an impact topic claiming the snake has been observed only sporadically, habitat loss is its greatest threat and little habitat would be disturbed because ORV trails would avoid indigo snake burrows.

The FBP does not find these arguments compelling. First the snake is found in a variety of habitat types in the Addition since they range over large areas. The FWS Multi-Species Recovery Plan (MSRP) states that besides habitat loss, illegal collecting for the pet trade is also a major threat. ORVs' would provide easier access into indigo snake habitat. The MSRP states that large expanses of "unaltered" habitat must be protected and that public land managers must consider public land uses and their effect upon the indigo snake. On public lands, habitat management practices should be implemented to maintain biodiversity and minimize impacts from motor vehicles. The FWS does not know whether existing public lands will ensure a viable population of the indigo snake. 

The FWS stresses the importance of Section 7 consultations on this species. The MSRP states, "Federal agencies should consult with the FWS on any activity ( authorized, funded, or carried out) that may affect the eastern indigo snake." The NPS was negligent in not initiating formal consultation with the FWS before the DGMP/EIS was published. It is clear that under the ESA the NPS has an affirmative responsibility for the protection AND recovery of listed species and these species are to be given the benefit of the doubt.

To comply with the ESA, the NPS needs to complete a Biological Assessment and enter into formal consultation with the FWS. The FGMP/EIS should include the eastern indigo snake as a impact topic. The Final Biological Opinion should be included in the FGMP/EIS.

2. The Environmental Analysis For Listed Species Is Inadequate

Under Section 7 (a)(2) of the ESA the NPS has a statutory and procedural duty to "in consultation with and with the assistance" of the FWS, "insure that any action authorized, funded, or carried out by such agency . . . is not likely to jeopardize the continued existence of any endangered or threatened species." 16 USC 1536 (a)(2). 

Additionally, "Each Federal agency shall confer with the Service on any action which is likely to jeopardize the continued existence of any proposed species or result in the destruction or adverse modification of proposed critical habitat. The conference is designed to assist the Federal agency and any applicant in identifying and resolving potential conflicts at an early stage in the planning process." 50 CFR 402.10.

The NPS is required to produce a Biological Assessment (BA) and to enter into formal consultation with the FWS to evaluate the potential effects of the alternatives on federally listed species. See 50 CFR 402.12; 50 CFR 402.14.

The GMP reaches conclusions on the impacts for listed species by using the rating criteria: No Effect, No Likely to Adversely Affect, Likely to Adversely Affect. On page 137 it alludes to the ESA in making a determination of the Florida panther: "The determination of effect under Section 7 of the Endangered Species Act would be likely to adversely affect."

There is no information in the DGMP/EIS on what evaluation mechanism was utilized to reach these conclusions other than the DGMP/EIS itself. On page 383 it states that the NPS sent a copy this DGMP/EIS to the USFWS with a request to initiate formal consultation and a letter that included references and sections that will serve as a BA. In speaking to Superintendent Pedro Ramos at the Miami public hearing he also confirmed that a BA had not been prepared and there was no preliminary FWS Biological Opinion. 

It is also FBP's understanding, that shockingly, formal consultation with the FWS had not even started after the release of the DGMP/EIS. How can the NPS reach these conclusions without a BA? Apparently the NPS fails to understand that the purpose of a BA and early formal consultation is to address issues at an early stage BEFORE the DGMP/EIS is written.

The failure to prepare a BA has resulted in mistakes. For example, the NPS left out the species determination for the Eastern Indigo snake which occurs in the Addition. Additionally, the list of threatened and endangered species in the appendix is from 2001 and is eight years out of date. The list was also from the FFWCC and not the FWS.

The DGMP/EIS contains insufficient information and analysis of the effects of the action on Florida panthers and other listed species to serve as a BA and is in violation of 50 CFR 402.14. 

The NPS will be required to produce a BA to the FWS and the species determination will have to reevaluated. The BA, BO and a current species list from the FWS must all be included in the FGMP/EIS.

3. The DGMP/EIS Does Not Comply with Section 9 of the ESA

Under Section 9 of the ESA the NPS has an affirmative duty to comply with the prohibition on "takings". 16 USC 1538(A)(1). If a proposed action will result in "take" of a listed species, then the FWS must provide a take statement as part of the BO, identifying both what level of take will be permitted and any necessary conditions to reduce the impacts of the project on listed species. 16 USC 1536(b). The term "take" means also to "harass" and 'harm". Harm within this "take" definition has been broadly defined to include "significant habitat modification or degradation that actually kills or injures wildlife." 50 CFR 17.3.

The DGMP/EIS on pages 137 & 324 makes a determination of "likely to adversely affect" for the panther under the Preferred Alternative. On page 324 the NPS states that "Adverse impacts from ORV use could include displacement of panthers and their avoidance of certain areas within the Addition." "Total human use and disturbance within panther habitat in the Addition would increase substantially relative to the no-action alternative. The impacts from these activities would be long term, moderate, adverse, and could be Addition-wide." This analysis is insufficient as a BA (as noted above) and does analyze additional impacts such as the reduction in prey base, hunting levels and the amount of parking spaces for ORVs'. Section III (A) of the comments also lists additional impacts to the panther from ORV use that are not analyzed in the DGMP/EIS.

It is therefore likely that the Preferred Alternative would likely violate 16 USC 1538(A)(1) of the ESA.
.
H. Tiering the DEIS with the I-75 Recreational Access Plan Violates NEPA

Tiering refers to the coverage of general matters in broader environmental impact statements with subsequent narrower statements or environmental analyses. Tiering is appropriate when the sequences of statements is: a) from a plan a lesser scope to a site specific statement and b) from an EIS on a specific action at an early stage to a supplement at a later stage. 40 CFR 1508.28. NEPA 40 Questions 24c.

On page 33 the DGMP/EIS references the relationship to the I-75 Recreational Access Plan. In addition, each of the alternatives (inappropriately including the No Action Alternative) contains references to the I-75 Recreational Access Plan in discussing facilities and recreational opportunities. While vaguely referencing the I-75 Recreational Access Plan, the DGIS/EIS conveniently fails to include parking space numbers or other site details that were in the Access Plan. Inappropriately withholding this information means that environmental impacts cannot be compared and analyzed.

In April 1990, the NPS published the draft I-75 Recreational Access Plan/Environmental Assessment. The EA specified the number of parking spaces for the two access points in the Addition and had site-specific drawings. This document was severely flawed and violated NEPA because: a) it was published before the NPS even had administrative control of the Addition Lands; b) the NPS did not conduct a comprehensive baseline natural resource inventory; c) it contained no wilderness suitability study and d) before the area had a comprehensive General Management Plan. Most importantly, the EA failed to include a reasonable range of action alternatives (all recommended ORV access) and did not adequately analysis the impacts of ORV use and hunting. 

On February 12,1991, the NPS released its Plan Approval and Finding of No Significant Impact (FONSI) for the draft I-75 Recreational Access Plan EA. The NPS rationalized its "build first —ask questions later" scheme by stating it was limiting the EA's scope to meet the design and construction schedule for FDOT work on I-75. The NPS determination of a FONSI was ludicrous given it was plan to add significant ORV use to a sensitive area that had not had public access and had an exceptional concentration of endangered species. The FWS Biological Opinion determined that the EA would "likely adversely affect" the Florida panther. The EA for the Addition was never implemented.

Of relevance here, the DGMP relies on a more site specific but flawed EA to mask the number of parking spaces that the NPS contemplates, thus not allowing an analysis of the direct, indirect, and cumulative impacts mandated by NEPA.

The FGMP must include the number of parking spaces for each of the action alternatives and the environmental consequences must be rewritten to analyze these potential impacts. 

I. The Affected Environment Analysis Does Not Comply With NEPA

In discussing the Affected Environment, NEPA requires, "The environmental impact statement shall succinctly describe the environment of the area(s) to be affected or created by the alternatives under consideration. . . Data and analyses in a statement shall be commensurate with the importance of the impact, with less important material summarized, consolidated, or simply referenced. Agencies shall avoid useless bulk in statements and shall concentrate effort and attention on important issues." 40 CFR 1502.15.

Of relevance here, is the description and condition of the natural resources of the Addition and baseline level of visitor and recreational use.

In contrast, the DGMP/EIS gives an inadequate description of the Addition in the following areas:

•It restricts its description to listed species and fails to discuss biodiversity which is one of the major values the Addition was established to protect.

•It fails to provide information on the current baseline level of visitor use.

•It fails to provide a description of the results of the natural resource inventories.
•It provides no scope or boundaries for the description of the "Affected Environment".
•The discussion of Disturbed Areas in too vague and contains no map.
•In contains no discussion of current restoration projects.
•In discussing the panther there is no telemetry map and the discussion of the Janis and Clark study is slanted and not given in context.
•There is no soils map.
•It contains no description (amount and location) and map of inholdings or the Big Cypress Sanctuary. 
•It fails to discuss pollution and water quality problems from agricultural areas to the North and the Barron Collier canal adjacent to SR 29.
•There is little discussion of past non-public ORV use, current illegal ORV use and remnant hunting camps.
•In alluding to a baseline of non ORV use in the Addition there is no discussion of this in the context of natural resources.
•Many areas default to discussing the original Preserve instead of referencing tiered documents (p.143)

The section on ORV use reads like an info-mercial to promote ORV use.. Instead of discussing current (illegal) or past ORV use in the Addition it inappropriately goes on to describe how important ORV use is and the characteristics of ORVs'. This information should have been more appropriately placed in the ORV Management Plan section. The same inappropriate approach is taken discussing hunting.

Large sections need to rewritten to give the reviewer a more comprehensive description of the Addition. 

IV. CONCLUSION

There is a fundamental difference — from both a ecological and legal perspective – between the original Preserve and the Addition with regard to ORV use. In the original Preserve, the historical "baseline" status, prior to the NPS adoption of the ORV Management Plan was rampant, unchecked use or ORV's with resulting significant adverse impacts to natural resources including the Florida panther.

In contrast, the current baseline (No Action Alternative) is no authorized recreational ORV use. Therefore, a totally different set of presumptions and analysis is warranted. Under these circumstances, any authorized ORV use will invariably lead to a significant worsening of ecological conditions in the Addition (as documented in the DEIS), and place even more of a burden on the precarious status of the panther and other endangered and threatened species.

The Addition relative to the original Preserve which bears the scars and ruts of decades of ORV abuse — is relatively unspoiled. As such the NPS has a unique opportunity to manage the Addition as something other than a playground for a small population of ORV users whose machines have demonstrated a propensity to impair lands that Congress preserved for the all Americans and future generations. FBP urges the NPS to seize this opportunity and comply with the NPS overarching directive that it ensure the "enjoyment of the (the Addition) in such manner and by such means as will leave them unimpaired for the enjoyment of future generations."

The FBP strongly urges the NPS to select Alternative F as the Preferred Alternative since it best complies with the agency's statutory and regulatory requirements.

Please send FBP a copy of the Final GMP/EIS as we which to make additional comments. In the interest of limited space I have omitted the list of literature citations. Please contact me if you would a copy.


Sincerely,

Brian Scherf
Director
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